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PREFACE 


Seventeen  years  liavo  elapsed  since  tlie  publication  of  my 
first  volume  of  The  Jurisprudence  of  the  Privy  Council. 

This  work  was  then  received  with  favour.  Amongst  the 
I.au  publications  wliicli  have  praised  it,  I  may  quote  ' ;  The 
Solicitor's  Journal  and  Keporter  "  of  London,  England,  which 
said : 

"  It  is,  in  fact,  a  digest  of  the  decisions  of  the  Privy  Council, 
prefaced  by  a  sketch  of  its  history,  a  statement  of  the  constitu- 
tion aiul  jurisdiction  of  the  tribunal,  and  a  summary  of  the 
procedure  before  it.  The  value  of  the  digest  may  be  estimated 
from  the  heading  "  Appeal,"  in  which,  under  thirty-two  heads, 
the  rules  laid  down  in  successive  cases  are  arranged  and  shortly 
stut. -d,  with  occasional  extracts  from  judgments  laying  down 
the  principles.  The  work  seems  to  be  invaluable  to  prac- 
titioners in  the  Supreme  Colonial  Court  of  Appeal,  and  on 
several  points,  such  as  the  right  to  extension  of  patents,  will 
be  "t'  ii-'1  to  the  general  practitioner." 

And  "The  Western  Law  Times": — "The  author  of  this 
iiio-t  ex.vllent  work  has  conferred  a  real  boon  upon  the  pro- 
fession by  giving  them,  in  this  handsome  volume  of  934  pages, 
the  result  of  the  decisions  of  the  first  tribunal  of  the  world. 
\\  e  hop,,  that  the  bar  will,  by  its  hearty  support,  enable  Mr. 
Beauchamp,  in  some  measure,  to  reap  the  fruits  of  his  labours. 
Such  a  work  ha-  long  been  needed  and  expected,  and.  after 
>i  critical  examination,  it  appears  to  us  to  fill  every  requirement. 
It  is  called  a  direst,  but  it  is  reallv  more  than  that  in  mnnv 
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in-taiic,  3,  ,i-  the  jinl^nn  nts  of  the  Court  are  not  seldom  given 
in  exten-o.  The  an-an-cment  of  the  subject  and  classification 
throughout,  we  have  found  to  answer  every  test  we  have  sub- 
jn-h'd  them  to.  Nothing  more  can  I*1  said  in  praise  of  a 
din'i  -t  ami  IH...K  ,.f  refeniiiv  -iich  as  this  i-.  The  notes  on 
the  constitution  of  the  l'ri\\  ('.mncil  are  jjood,  and  the  sum- 
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mary  of  procedure,   with  useful  instructions,  tariffs  of  fees, 
and  forms,  is  eminently  practical. 

"Appendix  A  treats  of  the  British  Colonies  and  of  the 
nature  of  their  civil  law,  and  condenses  a  great  deal  of  infor- 
mation in  tabular  form. 

"  The  book  is  handsomely  got  up,  good  paper  and  clear  type ; 
the  binding  i-  specially  neat  and  tasteful.  In  conclusion,  we 
can  only  say  that  this  work  should,  and  doubtless  will,  at  once, 
take  the  high  place  in  the  legal  library  that  it  is  justly  entitled 
to." 

This  second  volume  contains  the  judgments  of  the  Judicial 
Committee  of  the  Privy  Council  since  1891,  and  also  all  the 
amendments  to  its  constitution  and  to  its  procedure. 

As  in  all  the  courts  of  justice  in  England,  the  Judicial  Com- 
mittee has  no  rules  of  law  except  those  which  are  enacted  by 
Statute  or  established  by  Rules  of  Practice.  ISTo  codification 
exists  of  the  civil  law  or  of  the  law  of  procedure.  Common 
law,  the  text  of  Statutes,  precedents  of  courts,  judicial  remarks 
of  judges  form  its  sources  of  law ;  and  rules,  precedents  and  old 
usages  establish  its  practice.  For  this  reason  some  very  old 
rules  are  still  in  existence  in  the  Judicial  Committee,  though 
they  have  a  tendency  to  disappear. 

We  have  an  example  in  the  ancient  custom  which  made  it 
obligatory  for  mi  appellant,  before  proceeding  ex  parte  in  an 
appeal,  to  obtain  two  successive  "  Appearance  Orders  "  for  the 
Respondent  to  appear,  and  to  publish  the  same  by  affixing  them 
on  the  Royal  Exchange  and  elsewhere.  This  inconvenient  notice 
has  been  lately  dispensed  with,  and  now  notice  must  be  served 
on  the  Respondent 

The  reason  for  this  attachment  to  customs  and  usage  is  that 
England  is  the  most  conservative  country  of  every  thing  res- 
pecting ancient  law,  old  methods  of  procedure  and  judicial 
decisions,  especially  those  of  the  High  Court,  Bouse  of  Lords 
and  Privy  Council.  Efforts  have  been  made  to  abate  this  great 
influence  of  custom  and  jurisprudence  and  to  bring  into  effect 
the  authority  of  positive  text,  but  with  little  success.  Rey,  in 
his  "Judicial  Institutions  of  England,"  (Vol.  2,  p.  211),  on 
the  occasion  of  a  statute  passed  to  prevent  certain  abuses  of 
civil  procedure,  says:  '*  It  is  to  be  seen  if  this  Act  shall  not 
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1  U-  illusory,   as   30  many  other  similar,  which   the   judg.  - 
'the  professional  praci  i,  i.  .ners  have  infrinired  with  impunity." 

The  rules  nf  Knirlish  courts  of  .^uity  ha\e  always  been 
ba~ed  on  natural  law,  that  is,  the  law  which  «.nVr~  it-^lf  most 
naturally  t. >  one's  mind  and  is  ni'-n-  apt  t-.  -4  r\«  tin-  <>l>ject,  in 
view,  with. nit.  admitting  conventional  rules.  \Viih  ihi-  -\stem, 
the  courts  wore  called  upon  to  apply  their  own  f»rm  "f  adminis- 
tering justice. 

Thi-  natural  procedure  is  now  admitted,  in  France,  in  the 
tribunals  .,f  inferior  juri-ilictix>n,  such  as  that  of  Pru<l  Im/innc, 
of  Commerce  and  of  the  Justice  of  Peace.  Technical  proce- 
dure i-  fallowed  l>y  the  other  courts  of  justice,  but  without  uni- 
form it  v. 

• 

The  Privy  Council  has  always  made  its  own  rules,  which  are 
becoming  very  simple. 

I  have,  in  this  second  volume,  followed  the  same  method 
as  in  the  first.  The  order  is  alphabetical,  all  the  decisions 
applicable  to  this  country  are  given,  with  the  remarks  of  their 
Lordships  in  which  reference  is  made  to  the  principles  of  law 
governing  the  cases  reported. 

The  jurisprudence  of  this  High  Tribunal  is  of  absolute  au- 
thority in  this  country,  not  only  on  account  of  the  fact  that  it  is 
our  final  court  of  appeal,  but  also  because  of  the  respect  Cana- 
dians have  for  the  great  learning  and  probity  of  its  members. 

This  well  known  sentiment  clearlv  reflected  in  the  members 

•/ 

of  the  Bar  has   induced   me  to  present  them  this  additional 
volume,  hoping  that  it  will  be  useful  to  them  and  will  merit 

their  approval  and  support, 

J.  ,T.  BEAUCHAMP. 
Montreal,  1-r  March,  1009. 
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(INSTITUTION  OF  T1IK  .ll'DIClAL  UIM.MITTKI-: 


The  "Appellate  Jurisdiction  Act,  1-^7,"  50  ami  .'•!  Viet.  c. 
70,  s.s  3  and  4,  the  last-mentioned  KniJi-h  statute  referred  to  in 
my  iirst  volume,  enacted  that  the  Judicial  Committee  as  formed 
under  the  provisions  of  the  tir>t  section  of  the-  Act  of  the  3rd 
and  1th  William  IV.  chapter  II,  intituled  "An  Act  fur  the 
better  administration  of  Justice  in  His  Majesty's  Privy 
Council,"  shall  include  such  memb'T-  .d'  Her  Majesty's  I'rivy 
Council  as  are  for  the  time  being  lidding  '>r  have  held  any  of 
the  offices  in  the  Appellate  Jurisdiction  Act,  1876,  and  this 
Act,  described  as  high  judicial  otlico.  including  the  office  of  a 
Lord  of  Appeal  in  Ordinary,  and  the  <.(!!(•,•  ..)'  a  member  of  the 
Judicial  Committee,  which  are  o.n-ideivd  as  high  judicial 
offices.  Tho  remuneration  of  tin-  m.-niKi-r.  not  beinir  Lord  in 

O 

•Ordinary,  to  be  £800  for  every  year    during    which    he  shall 
attend  the  sitting  of  the  Committe 

Tho  constitution  of  the  Judicial  Committee  has  Wn  since 
modified  by  Imperial  Statutes. 

.  I  <lm  i  rally  Appeals. 

In    l<«.iO,  by  :»;]  and  :.  I   Viet.  cli.  i>7.  the  Colonial  Court- 
Admiralty  Act,  lias  enacted:— 


Section  i1.-     '  H)  The  p.pj>ea]  from  a  judgiMout  of 
'  in  a  British  possession  in    the  oxercise    of    the    j 
"conferred  by  this   Art.  either  where   there   is   as  of  riuht 
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'  local    appeal,    or   after    a    decision    011    local    appeal,    lies    to 
"Her  Majesty  ih.    Queen  in  Council. 

'(2)  Save  as  may  U-  ot IKTU 'i-e<  specially  allo,wed  in  a 
u  particular  <•;!-.•  l»y  Her  Majesty  the  Queen  in  Council,  an 
"appeal  undir  this  section  shall  not  be  allowed. 

•  (a)   t'ri'in  any  judgment  not  having  the  effect  of  a  definite 
'judgment    mile.-     tlie   cuurr   appealed  from  has  given  leave 
'"  for  such  appeal,  nor 

•  (  hi    from  any  judgment  unless  the  petition  of  appeal  has 

•  heen    lodged    within  the   time  prescribed  by  rules,   or   if  no 
'lime    is    preserved    within    six    months    from    the    date    of 
1  the  judgment  appealed  against,  or  if  leave  to  appeal  has  been 

"  given  then  under  the  date  of  such  leave. 

"(3)  For  the  purpose  of  appeals  under  this  Act,  Her 
••  MajeMy  the  Queen  in  Council  and  the  Judicial  Committee  of 
"  the  Privy  Council  shall,  subject  to  rules  under  this  section, 
"  have  all  powers  for  making  and  enforcing  judgments,  whether 

'  interlocutory  or  final,  for  punishing  contempts,  for  requiring 
"  the  payment  of  money  into  Court,  or  for  other  purpose,  as 

'  may  be  necessary,  or  as  were  possessed  by  the  High  Court  of 

•  Delegates   before   the    passing    of    the    Act    transferring    the 

•  powers  of  such  court  to  Her  Majesty  in  Council,  or  as  are  for 
'  the  time  being  possessed  by  the  High  Court  in  England  or  by 

"  court  appealed  from  in  relation   to   the  like  matters  as  those 
'  forming  the  subject  of  apprals  under  this  Act. 

'  (4)  All  orders  of  the  Queen  in  Council  or  the  Judicial 
'  Committee  of  the  Privy  Council  for  the  purposes  aforesaid  or 
"'  otherwise  in  relation  to  appeals  under  this  Act  shall  have  full 
'  elTect  throughout  Her  Majesty's  dominions,  and  in  all  places 

•  where  Her  Majesty  has  jurisdiction. 

••  (  .")  i   This  serf  ion.  shall  be  in  addition  to  and  not    in  dero- 
gation  of  the  authority  of  Her   Majesty   in  Council   or   the 
'Judicial  Committee  of    the  Privy  Council  arising  'otherwise 
;  than  under  I  hi-  Act,  and  all  enactments-  relating  to  appeals  to 
Her  Maje-iy  in  Council  or  to  the  powers  of  Her  Majesty  in 

•  ('uuneil  or  the  .Judicial   Committee  of  the  Privy  Council  in 
'relation    to    tho-e    appeal-,    whether    for    making    rules    and 

•  orders  or  otherwise,  shall  oxtvud,  save  as  otherwise  directed 

•  by  Her  Majesty  in  Council,    to  appeals    to  Her   Majesty    in 

il  under  tlii-  Ac'." 
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Appeals  in  Prize  ('ajtes. 

In  1>!'1  tlu-  "Judicature  Act/'  51-.").")  Viet.,  di.  :>'.),  section 
4.  CJ),  provided  that:  —  -Any  appeal  from  the  llijrli  Court, 
when  acting  as  a  Pri/.f  Court,  shall  lie  only  i<>  tin-  Majesty  in 
Council,  iu  accordance  with  the  Navsil  Pri/.e  Act,  ISM." 

Additional  •/  udyes. 

lu  lv!i.">,  ilir  "Judicial  Committee  Amendment  Act"  58 
and  5'J  Viet.  di.  I  1,  was  passed  as  follow 

"  Be  it  enacted  by  the  Queen's  m>  ••••Hi  m     Majesty,  by 

"and  with  the  advice  of  the  Lords  Spiritual  and  Temporal, 
"  and  Commons,  in  this  present  Parliament  n.—cmlilcd  and  by 
"  the  authority  of  the  same,  as  follo\v>  : 

"  (1)  If  any  person  being  or  having  been  Chief  Justice  or  a 
"  Judge  of  the  Supreme  Court  «>t'  tin-  Dominion  of  Canada 
'*  of  a  Superior  Court  in  any  provinr,  ,,f  Canada,  of  any  of  the 
"Australasian  colonies  mentioned  in  tin-  schedule  to  this  Act, 
"  or  of  either  of  the  South  African  colonies  mentioned  in  the 
"  said  schedule,  or  of  any  other  superior  court  in  Her  Majesty's 
"  dominions,  named  in  that  lx?half  l»y  Her  Majesty  in  Council, 
"  is  a  member  of  the  Judicial  Committee  »f  the  Privy  Council. 

"  (2)  The  numl>er  of  persons  Ix-in--  members  of  the  Judicial 
u  Committee  bv  reason  of  this  Act  -liall  imt  e.\i-ee<l  five  at  am* 

v 

"   one  time. 

"  (3)  The  provisions  of  this  Act  shall  !>;•  in  additi<m  to,  and 
'  shall  not  affect,  any  other  enactment  t'oi-  the  appointment  of 
'"  or  relating  to  members  of  the  Judicial  <  'oimuittro." 

XKW  RULES  OFPRACTTCK  AND  A  M  K\  I  >M  KNTS 


1891. 

COUNSEL   ANH    SOLICITORS. 

Oth  da     of 


1.    Kvery  ju-octor,   solicitor,  or    ngent    admitted    to    prn«- 
before  Tier  Majesty's  Afost  Honourable  Privy  Council,  . 
of  the  Committees  thereof,  shall  subscribe  a  declaration 
(in-oiled   in   tho  Privy  Council  Office,  riursi'iin^1  to  nlv«pr\ 
obev  the  T\ule<,  Recnilations,  Orders,  nnd  Practice  of  • 
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Council;  aucl  :ilsu  10  pay  and  discharge,  from  time  to  time, 
when  the  sanu  .-hull  U*  demanded,  all  fees  or  charges  due  and 
payable  upon  any  matter  pending  before  Her  Majesty  in 
Council:  and  UD  person  shall  be  admitted  to  practise,  or 
Allowed  ID  continue  to  practise,  before  the  Privy  Council,  with- 
out having  subscribed  such  declaration  in  the  following 
terms : — 

Form  of  Declaration. 

'  \Ye,  the  undersigned,  do  hereby  declare,  that  we  desire  and 

'  intend  to  practise  as  solicitors  or  agents  in  appeals  and  other 

•  matters  pending  before  Her  Majesty    in    Council ;    and    we 

;k  severally  and  respectively  do  hereby  engage  to  observe,  submit 

"  to,  perform,  and    abide    by  all    and  every   the   orders,  rules, 

''  regulations,  and  practice  of  Her  Majesty's  Most  Honourable 

'  Privy  Council  and  the  Committees  thereof  now  in  force,  or 

'  hen. 'after  from  time  to  time  to  be  made;  and  also  to  pay  and 

"discharge,    from    time    to    time,    when    the    same    shall    be 

"  demanded,  all  fees,  charges,  and    sums  of    money    due    and 

'  payable  in  respect  of  any  appeal,  petition,  or  other  matter  in 

''  and  upon  which  we  shall  severally  and  respectively  appear  as 

''  such  solicitors  or  agents." 

II.  Every  [proctor  or  solicitor  practising  in  London]  shall  be 
allowed  to  subscribe  the  foregoing  declaration,  and  to*  practise 
in  the  Privy  Council,  upon  the  production  of  his  certificate  for 
the  current  year;  and  no  fee  shall  be  payable  by  him  on  the 
enrolment  of  his  signature  to  the  foregoing  declaration. 

III.  Persons  not  being  certificated    London    solicitors,  but 
having  been  duly  admitted    to  practise  as  solicitors  by  the  High 
Courts  of  Judicature  [in  England  and  Ireland,  or  by  the  Court 
of  Session  in  Scotland,  or  by  the  High  Courts  in  any  of  Her 
Majesty's  dominions  respectively]  may  apply,  by  petition,  to  the 
l.nnls  of  the  Committee  of  the  Privy  Council  for  leave  to  be 
admitted  to  practise  [before  such  Committee]  and  such  persons 
[may,  if  the  Lords  of  the  Committee  please,  be  admitted  to 
practise  by  an  order  of  their  Lordships,  for  such  periods  and 
under  such  conditions  as  their  Lordships  are  pleased  to  direct.] 

IV.  Any  proctor,  solicitor,  agent,  or  other  person  practising 
before  the  Privy  Council,  who  shall  wilfully  act  in  violation  of 
Ilie  rules  and  practice  of  the  Privy  Council,  or  of  any  rules 
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prescribed  l>y  the  authority  of  Her  Majesty,  or  of  the  Lords  of 
the  Council,  <>r  \vlio  shall  misconduct  himself  in  prosecuting 
proceedings  before  the  Privy  ( 'mim-il,  or  any  committee 
thereof,  or  who  shall  refuse  or  omit  to  pay  the  Council  office 
fees  or  charges  payable  from  him  when  demanded,  shall  In- 
liable  to  an  absolute  or  temporary  prohibition  to  practise  before 
the  Privv  Council,  by  the  authority  of  the  Lords  of  tho 
.Indicia!  Committee  of  the  Privy  Council,  upon  onuses  shown 
at  their  Lordships'  bar.1 

EXTENSION    OF    PATENT. 

Rules  of  practice  made  in  proceedings  before  the  Judicial 
Committee  to  be  observed  in  applications  for  extensions  of 
Patent,  under  the  "  Patents,  Design,  and  Trade  Marks'  Act, 
1883." 

27th  day  of  November,   l^'.'T. 

I.  A  party  intending  to  apply  by  petition  under  section  25 
of  the  Act  shall  give  public  notice  by  advertising  three  times 
in  the  "  London  Gazette,"  and  once  at  least  in  each  of  three 
London  newspapers. 

If  the  applicant's  principal  place  of  business  is  situated  in 
the  United  Kingdom,  at  a  distance  of  fifteen  miles  or  more 
from  Charing  Cross,  he  shall  also  advertise  once  at  least  in 
some  local  newspaper  published  or  circulating  in  the  town  or 
district  where  such  place  of  business  is  situated.  If  the  appli- 
cant has  no  place  of  business,  then,  if  he  carries  on  the  manu- 
facture of  anything  made  under  his  specification  at  a  distance 
of  fifteen  miles  or  more  from  Charing  Cross,  he  shall  adver- 
tise once  at  least  in  some  local  newspaper  published  or  circu- 
lating 1*71  the  town  or  district  where  he  carries  on  such 
manufacture.  Tf  he  has  710  place  of  business  and  carries 
on  no  such  manufacture,  then,  if  lie  resides  at  a  distance  of 
fifty  7iiiles  or  more  from  Charing  Cross,  he  shall  advert !-<• 
once  at  least  in  some  local  newspaper  published  or  circulating 
in  the  town  <>r  district  where  he  resides. 

The  applicant  shall  in  his  advertisements  state  the  object  of 
his  petition  and  shall  give  notice  of  the  day  on  whirl)  he  intends 


1  I  have  placed  between  brackets  the  amendments  made  to  the 
of  1S70. 
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tu  apply  fur  a  lime  to  IK-  tixr<]  I'm-  hearing  the  matter  thereof, 
which  dav  .-hall  not  be  less  than  four  weeks  from  the  date  of 
the  publication  of  ihe  last  of  the  advertisements  to  be  inserted 
in  ihi'  "  London  Gazette."  He  shall  also  give  notice  that 
caveats  musl  U-  entered  ai  the  Council  Office  on  or  before  such 
day  so  named  in  the  said  advertisements. 

II.  A  petition  under  section  25  of  the  Act  must  be  presented 
within  one1  week  from  the  publication  of  the  last  of  the  adver- 
tisements M-quired  to  be  published  in  the  "  London  Gazette." 

The  petition  must  be  accompanied  with  an  affidavit  or  affi- 
davits of  advertisements  having  been  published  according  to 
the  requirements  of  the  first  of  these  rules.  The  statements 
contained  in  such  affidavit  or  affidavits  may  be  disputed  upon 
the  hearing. 

The  petitioner  shall  apply  to  the  Lords  of  the  Committee  to 
fix  a  time  for  hearing  the  petition,  and  when  such  time  is  fixed 
the  petitioner  shall  forthwith  give  public  notice  of  the  same  by 
advertising  once  at  least  in  the  "London  Gazette"  and  in  two 
London  newspapers. 

III.  A  party  presenting  a  petition  under  section  25  of  the 
Act  must  lodge  at  the  Council  Office  eight  printed  copies  of  the 
-peeitiration;  but  if  the  specification  has  not  been  printed  and 
if  the  expense  of  making  eight  copies  of  any  drawing  therein 
contained  or  referred  to  would  be  considerable  the  lodging  of 
two  copies  only  shall  be  deemed  sufficient. 

The  petitioner  shall  lodge  at  the  Council  Office  eight  copies 
of  the  balance  sheet  of  expenditure  and  receipts  relating  to  the 
patent  in  question  which  accounts  are  to  be  proved  on  oath 
before  the  Lords  of  the  Committee  at  the  hearing.  He  shall 
also  furnish  tlwc  copies  of  the  said  balance  sheet  for  the  use 
of  the  Solicitor  to  the  Treasury,  and  shall  upon  receiving  two 
days  notice,  give  the  Solicitor  to  the  Treasury,  or  any  person 
deputed  by  him  for  the  purpose,  reasonable  facilities  for  inspec- 
ling  and  taking  extracts  from  the  books  of  account  by  reference 
to  which  he  proposes  to  verify  the  said  balance  sheet,  at  the 
I. earing  or  from  which  the  materials  for  making  up  the  said 
balance  sheet  have  been  derive*]. 

All  copies  mentioned  in  this  rule  must  be  lodged  and  fur- 
nished not  less  than  fourteen  davs  before  the  dav  fixed  for  the 

i/  t/ 

hearing. 
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I\.  A  partv  lo  oppose  :i  petition  under  sect.  -~>  of  the  Act 
must  enter  a  caveat  at  tin-  ('oiineil  (  Mlice  before  tin-  day  mi 
\vliich  the  petitioner  applies  for  a  lime  to  In*  lixed  fur  liranirj 
the  matter  thereof  ami  having  entered  -iieh  caveat  shall  Ix; 
entitled  to  have  from  the  petitioner  four  weeks'  licit  ice-  of  tin- 
nine  appointed  t'or  the  hearing;. 

The  petitioner  shall  serve  copies  of  his  petition  on  all 
parties  entering  caveats  in  accordance  with  this  rule  and  ii" 
application  to  lix  a  lime  for  hearing  shall  !*•  made  without 
affidavit  of  such  service. 

All  parties  intending  to  oppose-  a  petition  shall  within  three 
weeks  after  such  copie-s  arc-  served  on  them  respectively  lodge 
at  the  Council  Office  eight  printed  eopies  of  the  grounds  of 
their  objections  to  the  grant  ing  of  the  petition. 

Y.  Parties  shall  be  entitled  to  have  copies  of  all  papers 
lodged  iu  respect  of  any  petition  under  sect.  25  of  the  Act  at 
their  own  expense. 

All  such  petitions  and  all  statements  of  grounds  of  objection 
to  such  be  printed  in  the  form  pn-eribed  by  the  rules  which 
apply  to  proceedings  before  the  Judicial  Committee  of  the 
Privy  Council.  .Balance  sheets  of  expenditure  and  receipts 
bliall  be  printed  in  a  form  convenient  for  binding  along  with 
such  petitions. 

VI.  Costs  incurred  in  the  matter  of  any  ]>etition  under  sect. 
25  of  the  Act  shall  be  taxed  by  the  Registrar  of  the  Privy 
Council,  or  other  officer  deputed  by  the  Lords  of  the  Judicial 
Committee  of  the  Privy  Council  to  tax  the  costs  in  the  matter 
of  any  petition,  and  the  registrar  of  such  other  officer  shall  have 
authority  to  allow  or  disallow  in  his  discretion  all  payment? 
made  to  persons  of  science  or  skill  examined  as  witnesses. 

Y  I  1.  The  Lords  of  the  Committcv  may  excuse  petitioners 
and  opponents  from  compliance  with  any  of  the  requirements 
of  these  rules,  and  may  give  such  directions  in  matters  of  pro- 
cedure and  practice  under  sect.  25  of  the  Act  as  they  shall  con- 
nder  to  bo  just  and  expedient. 

YIN.    The  Lords  of  the  Committee  will  hear  the  Attorney- 
General  or  other  counsel  on  behalf  of  the  Crown  on  tho  question 
of  granting  the  prayer  of  any  petition  under    sect.  2.">    of    the 
Act.      The  Attorney-General   is  not    required  to  trive  noti.-, 
the  grounds  of  anv  objection  he  mav  think    to  take  or  of    anv 
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evidence  which  he  may  think  tit    to  place  before    the  Lords  of 
the  Commit!' 

APPEARANCES. 

\Ylieiva-  there  wa-  this  day  read  at  the  Board  a  representa- 
tion from  the  .Indicia!  Committee  of  the  Privy  Council,  dated 
the  lilth  dav  of  March,  l'.|(>.\  and  in  the  words  following, 
viz. : — 

The  Lords  of  the  Judicial   Committee  having    taken    into 

•consideration  the  practice  under    which    an    Appeal    to  Your 

Maji.-ty  in  Council  cannot  in  the  absence  of  a  special  Order 

'in  that  behalf  made  by  their  Lordships  be  set  down  for  hear- 

'  ing  ex  parte  as  auain-t  a  Respondent  to  th.--  Appeal  who  has 

•  failed  to  enter  an  Appearance  thereto  in  the  Registry  of  the 
••  Privy   Council    miles-  the  Appellant    shall    have    previously 
"obtained      from     their    Lordships     two     successive     Orders 
'•  commonly  known  as  '  Appearance  Orders  '  requiring  the  said 

•  lle-pondc  ni  to  enter  an  Appearance  to  the  Appeal  within  the 
"  periods  by  the  said  Orders  respectively  limited  and  shall  have 

duly   published   the  said  Orders  by  affixing  the  same  on   th" 

"  Royal  Exchange  and  elsewhere    in    the    usual    manner    and 

''  unless  the  said  periods  so  limited  by  the  said  Orders  as  afore- 

:'  said  shall  have  expired.      And  being  of  opinion  that  tne  said 

'  practice  is  inconvenient  and  ought  in  certain  cases  and  subject 

'  to  certain  conditions  to  be  dispensed  with.     Their  Lordships 

'  do  this  day  agree  humbly  to  recommend  to  Your  Majesty  to 

:' :  order  as  follows,  that  is  to  sav:— 

i/ 

'  1.  Thai  where  a  Respondent  to  an  Appeal  to  Your  Majesty 
'  in  ( 'ouncil  whose  name  has  been  entered  on  the  Record  of  the 
'  Appeal  by  the  Court  admitting  the  Appeal  fails  to  enter  an 
'  Appearance  to  the  Appeal  in  the  Registry  of  the  Privy 
'  Council  and  ii  appears  from  the  Transcript  Record  in  the 
'  Appeal  or  from  a  Certificate  of  the  Officer  of  the  Court  trans- 
'  mini ni;  the  said  Transcript  Record  to  the  Registrar  of  the 

Privy  Council  that  the  said  Respondent  has  received  notice 
"of  the  Order  admitting1  the  Appeal  to  Your  Majesty  in 

Council  or  of  the  Order  of  Your  Majesty  in  Council  giving 
'the  Appellant  -peeial  leave  to  appeal  to  Your  Majesty  in 

( 'ouncil  (as  the  case  may  be)  and  has  also  received  notice  of 
1  the  dispatch  of  the  said  Transcript  Record  to  the  Registrar  of 
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"the  Privv  ('ouncil  tlic  A|i|»fll:int  sluill  not  subject  to  any 
"direction  by  their  Lordships  to  the  contrary  lw  required  to 
"  take  out  Appearance  <  >rders  calling  upon  the  said  I lespondont 
"  to  enter  an  Appearance  in  the  Appeal  ami  the  Appeal  may 
"  sub|Yvt  us  aforesaid  IK-  -el  do\vn  lor  hearing  >'x  parte  as 
"against  the  said  Respondent  at  any  time  after  the  expiration 
"  of  three  calendar  month-  from  the  dale  of  the  Lodging  of  ill'- 
"  Appellant's  Petition  of  Appeal  in  like  manner  as  if  the  said 
•'  Ap]»earance  Orders  had  been  taken  out.  by  the  Appellant  and 
"  the  times  thereby  respectively  limited  for  the  said  Respondent 
"  to  enter  an  Ap|>earance  had  expired. 

"  "2.  That  where  a  Respondent  to  an  Appeal  to  Your  Majesty 
"  in  Council  whose  name  has  been  brought  on  the  Record  of  the 
"  Appeal  bv  an  Order  of  Your  Majesty  in  Council  fails  to 
Center  an  Appearance  to  the  Appeal  in  the  Registry  of  the 
"Privy  Council  and  it  appears  from  the  Transcript  Record  or 
"from  a  Supplementary  Record  in  the  Appeal  or  from  a 
"Certificate  of  the  Officer  of  tin  Court  transmitting  the  said 
'•  said  Transcript  Record  or  Supplementary  Record  to  the 
"  Registrar  of  the  Privy  Council  that  the  said  Respondent  has 
"  received  due  notice  of  any  intended  application  to  Your 
"  Majesty  in  Council  to  bring  him  on  the  Record  as  a 
"Respondent  to  the  Appeal  the  Appellant  shall  not  subject  to 
"any  direction  by  their  Lord-hip-  to  the  contrary  be  required 
"to  take  out  Appearance  Order-  callintr  upon  the  said 
"Respondent  to  enter  an  Appearance  in  the  Apj>eal,  and  the 
Appeal  may  subject  as  aforesaid  be  set  down  for  hearing  ex 
parte  as  against  the  said  Respondent  at  any  time  after  the 
expiration  of  three  calendar  months  from  the  date  <>n  which 
*'  the  said  Respondent  shall  have  been  served  with  a  copy  of 
"  Your  Majesty's  Order  in  ( 'ouncil  bringing  him  on  the  Record 
"of  the  Appeal  in  like  manner  as  if  the  said  Appearance 
"  Orders  had  been  taken  out  by  the  Appellant  and  the-  times 
*'  thereby  respectively  limited  for  the  said  Respondent  to  enter 
*'  an  Appearance  had  expired. 

"  3.   That  nothing  herein  contained  shall  be  deemed  to  affect 
"  the  power  of  their  Lordships  to  order  the  Appellant  in  an  Ap 
"  peal  referred  to  Your  Majesty  to  their  Lordships  to  take 
"  Appearance  Orders  or  to  be  excused  from  taking  out.  App< 
"  a  nee  Order-  in  any  case  in  which  their  Lordships  shall  think 
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'  tit  so  to  order  ;:inl  u<  iierally  to  give  such  directions  as  to  the 

•  time at  which   and   the  conditions    on    which    an    Appeal    so 

•  referred  as  afon  said  shall  be  set  down  as    in   the   opinion  of 

•  their  l...rd.-hips  the  circumstance^  nf  the  case  may  require. 

•  I.  That  this  Order  shall  apply  to  all  Appeals  in  which  the 
••  lVtiti«.n  of  Appeal  shall  be  lodged  after  the  date  hereof." 

Ili-  Maje-!v  having  taken  the  said  representation  into  con- 
Mderation.  was  plea.-rd.  \>y  and  with  the  advice  of  Tlis  Privy 
('. Hiticil,  to  approve  thereof,  and  of  what  is  therein  recom- 
mended. Whereof  all  persons  whom  it  may  concern  are  to 
take  notice,  and  govern  themselves  accordingly. 

A.  \V.  FITZROY. 

CORRESPONDENCE  WITH  THE  PRIVY  COUNCIL  OFFICE. 

The  following  letters  sent  to  and  received  from  the  Registrar 
of  the  Privy  Council  in  London,  England,  might  bo  useful  to 
the  legal  profession.  For  this  reason  I  have  obtained  the 
permission  to  publish  them. 

<'<>xts  Incurred  in  Cann<1<t   in   Appeals  io   tJie  Privy   Council. 

Montreal,  March  4th,  1890. 

To  the  Registrar  of  the  Privy  Council, 
London,  England. 

Dear  Sir:- 

In  re  McDoucjall  v.  McGreevey 

A  <|in  stioii  has  been  raised  on  taxing  the  bill  of  costs  of  the 
appellant  before  me  in  this  case,  upon  which  T  would  be  much 
obliged  if  you  could  give  me  some  official  information. 

The  appellant  had  the  record  printed  in  Canada.  He  was 
successful  in  his  appeal  and  his  bill  of  costs  was  taxed  in  Eng- 
land, as  is  usually  done.  He  afterwards  presented  a  bill  of 
e'-ts  which  was  taxed  by  me,  which  included  the  costs  incurred 
for  the  printing  of  the  record  and  other  proceedings  had  in 
Canada. 

The  respondent  opposed  the  taxation  on  the  ground  that  the 
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costs  had  IM -en  tinallv  taxed  by  ihc  Regi>trar  of  the  Privy 
Council,  and  no  Other  costs  could  In-  taxed  by  inc. 

Could  von  kindly  give  me  the  following  information? 

1.  Could  the-  Registrar  of  ihc   1'rivy   ('oiincil    tax  costa    in- 
curred on  proceedings  had  in  <  'anada,  >uch  as  those  in  question 
in  the  present  case,  ;md  particularly  the  printing  of  the  record; 
juid  is  it  the  practice  "1  ymir  court  to  include  those  costs  in  tho 
taxed  hill? 

2.  Can  you  deliver  a  certiiicate    to    the    effect    that    in    the 
present,  case  of  M<'l>»n<i(iU  v.  Mctirccry,  the  cost  of  printing 
the  record  has  not  heen  included    in    the    hill    taxed    by    you 
against  the  respondent? 

And  if  you  can,  please,  send  me  such  a  certificate. 

I  have  the  honour  to  be,  sir,  your  very  obedient  servant, 

L  \V.  MARCH  AND. 
Clerk  of  Appeal. 

Whitehall,  London, 
SIR,  20th  March,  1890. 

In  answer  to  your  letter  of  ihe  nth  .March  instant,  I 
have  the  honour  to  inform  YOU  that  on  the  taxation  of  bills  of 

«/ 

costs  arising  out  of  appeals  from  India  and  the  Colonies,  the 
only  costs  which  are  dealt  with  by  the  Registrar  of  the  Privy 
Council,  and  the  only  costs  which  an  in-,  rtrd  in  Her  Majesty's 
Order  in  Council  are  the  costs  incurred  in  England. 

In  the  appeal  of  McDougall  r.  McGreevy,  to  which  your 
letter  alludes,  the  main  record  was  printed  in  Canada,  and  a 
supplement  record  of  five  pages  remaining  the  reasons  of 
Honorable  Mr.  Justice  Cross  was  printed  in  England.  Of  the 
former,  I,  for  the  reasons  above  stated,  took  no  cognizance, 
while  for  these  reasons,  I  did  take  cognizance  of  the  latter,  and 
dealt  with  it  on  the  taxation. 

I  trust  that  the  above  statement  may  serve  the  purpose 
which  you  may  require  it,  as  well  as  a  formal  certificate  would 
do,  which  it  is  not  usual  to  give  in  such  a  case. 

I  have  the  honour  to  be.  sir,  your  obedient  servant, 

C.  P.  FAI'.KR.  R.       •      P. 
The  Clerk  of  Appeals.  Court  of  Queen's  "Rench.  Montreal. 


12  PROCEDURE 

Amount  of  Sccurih/  io  be  furnished  by  the  Appellant  in 
Appeals  to  tlic  Privy  Council. 

Appeal  Office,  Montreal, 

14th  December,  1892. 

To  the  Registrar  of  Her  Majesty's 
Privy  Council,  Whitehall,  England. 


It  has  been  the  uniform  practice  of  this  court,  for  a 

.it  number  of  years,  to  exact  from  the  party  appealing  to  Her 

Majesty  in   Her  Privy  Council,  a  security    of   the    amount    of 

>J  .000.00   for  costs;    an   amount,    which,    I    am   informed   is 

higher  than  that  required  by  the  Privy  Council  itself. 

It  has  also  been  remarked  that  it  seldom  happens  that  the 
costs  taxed  in  the  Privy  Council,  and  included  in  the  Decree  of 
tinal  judgment  of  Her  Majesty  in  Canadian  laws^  exceeds  the 
-inn  of  £300  st. 

For  these  reasons,  I  am  directed  by  Sir  A.  Lacoste,  Chief 
•In  stice  of  the  Court  of  Queen's  Bench,  to  enquire  from  you, 
which  I  do  respectfully,  whether  our  information  about  the 
usual  amount  of  security  required  for  costs  in  the  Bail  Bonds 
taken  before  you  is  correct,  and  whether  a  Bail  Bond  for 
£300  st.  would,  in  the  majority  of  cases,  cover  the  costs  taxed. 

I  have  the  honour  to  be,  sir,  your  very  obedient  servant, 

L.  W.  MARCHAND. 

London,  8th  February,  1893. 

SlB, 

In  reply  to  the  questions  contained  in  your  letter  of 
the  14th  December  last,  \vhich  F  regret  to  have  been  unable1  to 
answer  sooner,  I  have  the  honour  to  acquaint  you,  for  the 
information  of  the  <  'hief  Justice:— 

1.  That  when  leave  to  appeal  is  granted  by  the  Lords  of  the 
Privy  Council,  the  amount  of  the  deposit  required  from  the 
party  appellant  as  -ecurity  of  costs  is  usually  £300.  It  is 
not  the  custom  of  this  department  to  accept  a  Bail  lloiid.  The 
sum  in  (|uestion  is  required  to  be  lodged  in  the  Privy  Council 
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Otlirr  to  abide  the  directions  of  the  Hoard  on  the  conclusions  of 
tlie  appeal. 

2.  That  the  costs  incurred  in  Kngland  in  defending  an 
appeal  U't'ore  the  1'rivv  Council  depend  most  upon  the  hulk  of 
the  record,  and  upon  the  nature  of  the  questions  to  be-  decided. 

This  sum  of  i'oOU  is,  in  the  majority  of  cases,  found  to 
IK-  sullicient  to  meet  the  taxed  costs  of  the  party  respondent, 
rough  cases  are  not  infrequent  when  that  amount  is  exceeded. 

1  am,  sir,  your  obedient  servant, 

,!.  D.  FABER, 
Registrar  of  the  Privy  Council. 


Printing  of  Records. 

Sir  Alexander  Lacoste,  Chief  Justice 
of  the  Court  of  King's  Bench. 


- 


Downing  Street,  London,  S.W.. 

:>ih  January,  1907. 
SIR, 

I  am  desired  to  remind  you  that,  with  a  view  to 
saving  time  and  expense,  their  Lordship-  of  the  Judicial  Com- 
mittee are  prepared  to  accept  the  records  a>  printed  for  the- 
Canadian  courts,  with  the  necessary  ;idditi"iis  bringing  the  case 
up  to  date,  as  the  records  in  appeal-  in  the  IVivy  Council,  if 
the  former  courts  adopt  the  form  of  priming  no\\-  prescribed 
for  Privy  Council  records. 

v 

Their  Lordships  will    feel    obliged     if    V.MI    will    make    the 
purport  of  this  letter  as  widely  known  as  practicable. 
J  am,  sir,  your  obedient,  servant, 

E.  S.  HOPE, 

i;<  -istrar  of  the  Privv  Gum 


- 


The-  Clerk  of  Appeals,  Court,  of  King's 
Bench,  for  the  Province  of  Quebec. 
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ACQUIESCENCE 

IX   AKTIC'LKS  OF   ASSOCIATION. 

IIo  TUNG  v.  MAN  <>\  INSURANCE  COMPANY  ' 
1.  Articles  of  association  <>l  a  joint  stock  company  which  have 
been  irregularly  registered,  and  never  formally  adopted  by 
special  resolution,  may  become  the  articles  of  the  company  by 
the  acquiescence  and  agreement  of  the  shareholders  as  shown 
by  a  long  course  of  di-aling. 

LORD  DAVEY,  p.  01!):  -  •  It  was,  no  doubt,  imperative  on  the 
registrar  to  require  the  articles  to  be  signed  before  registering 
them  as  it  was  to  see  that  they  complied  with  the  other  requisi- 
tions of  the  Ordinance,  as,  for  example,  that  they  were  printed 
and  expressed  in  paragraphs  numbered  arithmetically.  But  there 
is  no  reason  why  the  shareholders  should  not  adopt  them  although 
irregularly  registered.  The  statutory  mode  of  doing  so  is  by 
special  resolution;  but  thi-.  again,  is  only  machinery  for  secur- 
ing the  assent  of  the  shareholder-  or  a  sufficient  majority  of 
them.  In  Phosphate  of  Lim  '  n  imny  \.  Green.-  it  was 
held  that  the  company  was  l>ound  l»y  the  acquiescence  of 
the  shareholders  in  an  net  done  by  the  directors  in  direct 
violation  of  the  articles  of  association,  although  there  had  been  no 
alteration  of  the  articles  bv  a  special  resolution.  In  commenting 
on  the  case  arising  out  of  the  .  I '//  /V///////v;//.s-/  CatM  Insurance 
Company,  Spark  man  v.  Evan**:  /•>"/>•<  v.  i*  in  all  combe  * ;  Houlds- 
ii'ortli  v.  Evans'0;  Lord  Cairns,  L.C.,  in  A<liburi/  Railway  Car- 
riage Company  v.  Riclie,"  savs:  "  It'  they  had  sanctioned  what 
had  been  done  without  the  formality  of  M  n  -olution,  it  was  quite 
clear  that  that  would  have  been  perfectly-  sufficient."  lie  adds: 
"  So  also  in  the  case  of  the  Phospha'  '  impanji  the  ques- 

tion was  whether  that  had  been  don  he  sanction  of  the  com- 

pany which  clearly  might  have  been  don.-  l>y  a  resolution  passed 
by  the  company.  Their  Lordships  think  that  by  the  acquiescence 
and  agreement  of  the  shareholders,  shown  by  a  long  course  of 
dealing,  the  registered  articles  have  become  the  articles  of  associa- 
tion of  the  company  as  surely  as  if  they  had  been  formally  adopted 
by  special  resolution. 

See  CONTRACT :  Eod.  vo.  STORAGE:   Acquiescence  in  defaul' 
storehouse. 


1  Hong   Kong-,   aff.,    30th    November.   1901,   S5   L.  T.  R..  617. 

2  25  L.  T.  Rep.  636;   L.  Rep.  7  P.  C.  43. 

3  19   L,.  T.  Rpp.   151;     L.  Rrp.    3   H.  L.    171. 

4  do.    207  nnd    249. 

5  do.   211   and   263. 

6  33  L.  T.  Rep.  450:     I..   Rop..  7   II.  I,.  653. 
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ADJACENT 

MKAMNt;    01     THIS   WORD. 

WELLINGTON  CITY  v.  LOWER  HUTT  BOROUGH  l 

1.  The  word  ''adjacent"  is  not  one  to  which  a  precise  and 
uniform  meaning  is  usually  attached.  It  is  not  confined  to 
places  adjoining,  and  it  includes  places  close  to  or  near,  its 
1  icing  entirely  a  question  of  circumstances. 


ADMIRALTY 

See  APPEAL,  :  Colonial  courts  of  admiralty. 

AFFREIGHTMENT 

CIIARTKR  PARTY. 

OWNERS  OF  THE  STEAMSHIP  "  LANGFORD  "  v.  CANADIAN  FOR- 
WARDING &  EXPORT  COMPAQ  Y.2 

1.  A  charter  party  contained  a  clause  providing:     "  Payment 
of  the  said  hire  to  be  made  in  cash  monthly  in  advance,.    .    .    . 
and  in  default  of  such  payment  or  payments  as  herein  specified, 
the   owners   shall  have  the   faculty   of  withdrawing  the   said 
steamer  from  the  service  of  the  charterers." 

2.  A  month's  hire  become  due  on  the  llth  September.     On 
th<    1-t  October  it  was  still  unpaid,  and  the  owners  gave  notice 
that  they  withdrew  the  ship,  which  was  at  the  time  at  sea. 

3.  On  the  2nd  October,  the  month's  hire  was  paid,  ancT  on  the 
same  day  ihe  -hip  arrived  in  port. 

1.   On  Ihe  -hli  October,  the  master,  under  instructions  from 
the  owner?,  withdrew  the  ship. 

f>.    Ilehl    that  there-  was   a   breach   of  the   charier-party   for 
which  the  owner-  wen-  liable  in  damages. 


1   New  Zealand,  nff.,   26th   July.   1904,   73  L.  J.  R.,  n.S.,  80. 
L'  Quebec,   1!">7.  nff.,  96    L,.  T.  R.,  559. 
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DEMURRAGE. 

THE  STEAMSHIP  CITY  <u    l'i  KIN   v.  ( '<>.\i  i-  \<;N  n:  ni:s  MKNAOE- 
KIKS  M.\i;rn.\ii'>  "Tin.  <  'i  TY  <>i    I'KKIX.  ' 

»'•.  To  entitle  a  shipowner  to  recover  demurrage,  lu  must  show 
actual  loss  resulting  from  the  detention  of  his  ship  and  give 
reasonable  proof  of  its  amount.. 

7.  \YlK-re  successful  plaint  ill's  in  a  collision  action  claimed 
demurrage  during  the  time  their  ves.-el  was  under  repairs,  and 
it  appeared  that  the  plaintiffs  substituted  another  of  their  ship 
to  do  the  work  of  the  damaged  ship,  the  expenses  and  loss 
incidental  to  this  substitution  l»-ing  allowed  against  the 
defendants,  and  the  plaintiffs  failed  to  show  that  they  had 
sustained  any  pecuniary  loss  by  the  detention  of  their  ship,  it 
was  held  that  they  were  not  entitled  to  recover  demurrage;  but 
that  if  they  could  show  an  actual  out  «\  pocket  expense,  usually 
included  in  the  term  demurrage,  such  as  wages  and  maintenance 
of  crew,  they  would  be  entitled  t<*  recover  such  sums. 

SIR  BARNES  PEACOCK,  page  72 1-: — Then-  is  no  doubt  as  to  the 
rule  of  la\v  according  to  which  cumiH-n-aiion  is  to  he  assessed  in 
cases  of  this  nature  where  a  partial  Lose  -  -'istained  in  collision, 
the  rule  is  rcsiitutio  in  integrun:  Tin  Black  I'rincc.-  The 
party  injured  is  entitled  to  IM  put,  as  far  as  practicable, 
in  the  same  condition  as  if  the  injury  had  not  been  suffered. 
It  dofis  not  follow,  as  a  matter  of  t  .  that  anything  is  due 

for  detention  of  a  vessel  whilst  under  repair,  hi  order  to  entitle 
a  party  to  be  indemnified  for  what  is  termed  in  the  Admiralty 
Court  a  consequential  loss  resulting  from  the  detention  of  his 
vessel,  two  things  are  absolutely  necessary,  actual  loss  and  reason- 
able proof  of  the  amount:  The  Clarcii'  Argentine.4 

EXCEPTIONS    IN  CHARTER-PARTY. 

\VAVKRTREE  RAILWAY  Sim-  COMPANY  v.   LOVE.* 

S.   Exceptions  in  a  charter  party  will  not   free  a  ship  ov 
from  liability   for  the  consequences  of  personal   n« •^]\'j<  ne,-   in 
loading  the  ship  whereby  she   is  rendered  unseawortby. 


1  Hong  Kong,  varied.  14th  December.  1890,  63  I..  T.  R..  n> 

2  I,ush.   Rep.,    573. 

3  3  •vTm.  Rob.  Rpp..   2S3. 

4  fil  I,.  T.  Rep..  706:     14   App.  Tas..  r>l!»:     S  Asp.  Mar.  Law  Ca.". 

5  Natal,    aff..    3rd    February.    1005,    !>1     I.  T   R..    206 

r.  c.  2 


IS  AFFREIGHTMENT 

GENERAL    A  VK K  V<;K. 

WAVI.KTKKK  RAILWAY  SHIP  COMPANY  v.  LovE.1 

9.  Then-  is  MM  obligation  on  a  shipowner  to  have  a  general 
average  statement  made  up  at  the  ship's  port  of  destination, 
or  at  any  particular  place,  so  long  as  it  is  made  up  in  a  rea- 
sonable time. 

1 1 1.  The  par!  its  to  an  average  bond  agreed  to  pay  their  proper 
and  respective  proportions  of  any  general  average  charges  to 
which  they  might  be  liable,  and  forthwith  to  furnish  to  the 
captain  or  owners  of  the  ship  a  correct  account  and  particulars 
of  the  value  of  the  goods  delivered  to  them  respectively,  in 
order  that  any  such  general  average  charges  might  be  ascertain- 
ed and  a  justed  in  the  usual  manner.  It  was  held  that  there 
was  no  implied  condition  to  employ  an  average  stater  residing 
at  the  port  of  discharge. 

LORD  HERSCHELL,  page  578: — The  profession  or  calling  of  an 
average  stater,  or  average  adjuster,  as  it  is  sometimes  called,  is 
of  comparatively  modern  origin.  The  right  to  receive  and  the 
obligation  to  make  general  average  contribution  existed  long  before 
any  class  of  persons  devoted  themselves  as  their  calling  to  the 
preparation  of  average  statements.  It  was  formerly,  according 
to  Lord  Tenterden,  the  practice  to  employ  an  insurance 
broker  for  the  purpose.  The  shipowner  was  not  bound  to  employ 
a  member  of  my  particular  class  of  persons,  or,  indeed,  to  employ 
any  one  at  all.  He  might,  if  he  pleased,  make  out  his  own  aver- 
age statement,  and  he  may  do  the  same  at  the  present  time  if  so 
minded.  1 1'  lie  engages  the  services  of  an  average  stater,  it  is  merely 
as  a  matter  of  business  convenience  on  his  part.  The  average 
stater  is  not  engaged,  nor  does  he  act  on  behalf  of  any  of  the  other 
parties  concerned,  nor  does  his  statement  bind  them.  It  is  put 
forward  by  his  shipowner  as  representing  his  view  of  the  general 
average  rights  and  obligations,  but  the  statement  or  adjustment 
is  open  to  question  in  every  particular  by  any  of  the  parties  who 
may  be  called  on  to  contribute. 

Page  578: — The  learned  judges  in  the  court  below  rested  their 
judgment  mainly  on  the  law  laid  down  by  Lord  Tenterden  in  the 
case  of  Simonds  v.  White. 2  "  The  shipper  of  goods,"  said  the 
learned  judge,  "  tacitly,  if  not  expressly,  assents  to  general  average 


South   Wales,   rev.,    22nd   May,    1897,    76   L.   T.   R.,   n.s.,   p.   576; 
13  T.L.  Rep.  149. 
2  2  B.   and  C.,   805. 
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a.-  .1  kiin\\n  maritime  usage  which  may  according  to  the  events  of 
ilic  voyage  be  either  beneficial  or  disadvantageous.  And  by  assent- 
ing to  general  average  he  must  be  understood  to  assent  also  to  ita 
adjustment  at  the  usual  and  proper  place:  and  to  all  this  it  seems 
to  us  to  be  only  an  obvious  consequence  to  add  that  he  must 
be  understood  to  consent  also  to  its  adjustment  according  to  the 
usage  and  laws  of  the  place  at  which  adjustment  is  to  be  made. 
The  words  relied  on  are  that  the  shippers  must  he  understood 
to  assent  to  the  adjustment  of  general  average  at,  tin  usual  and 
proper  place.''  In  their  Lordships,  opinion,  however,  these 
words  do  not  refer  to  the  preparation  of  an  average  statement, 
but  to  the  actual  settlement  and  adjustment  of  the  general 
average  contributions.  The  preparation  of  a  general  average  state- 
ment which  does  not  bind  the  shipper  is  not  "  the  adjustment ' 
of  general  average.  In  order  to  understand  Lord  Tentcrden's 
language  it  is  necessary  to  bear  in  mind  what  would  happen  if 
all  parties  stood  on  their  rights.  Tin-  shipowner  would  hold  the 
goods  until  he  obtained  the  gene  nil  ;i  \erage  contribution  to  which 
they  were  subject.  If  the  owner  of  ihe  goods  disputed  his  claim, 
he  would  appeal  to  the  tribunal  of  the  country  to  obtain  possession 
of  them  on  payment  on  what  was  di.  These  tribunals  would 
have  to  determine  whether  the  <>\VM«T  ,,f  the  goods  was  entitled 
to  them  and  what  payment  he  nm-'  e  to  release.  It  would 

naturally  follow,  as  Lord  Tentenl-  n  -aid,  that  the  parties  must 
be  understood  as  consenting  to  the  adjustment  according  to  the 
law  there  administered  ;  hut  all  this  has.  in  iheir  Lordships'  opinion, 
nothing  to  do  with  the  mere  employment  by  the  shipowner  of  an 
average  adjuster  to  prepare  a  statement  <>n  his  behalf.  In  Lord 
Tenterden's  time  professional  average  adjusters  were  not  as  com- 
monly to  be  found  in  the  different  ports  of  discharge  as  they  are 
at  present.  It  was  argued  that,  if  the  shipowner  procured  the 
statement  by  means  of  an  average  stater  .it  a  distance,  shippers 
might  be  subjected  to  much  delay  and  .-..nsequence  prejudice. 
Their  Lordships  do  not  doubt  that  the  \vner  must  act  rea- 

sonably and  that  if,  owing  to  his  taking  unreasonably  long  time 
in  presenting  his  general  average  statement.  >ther  parties  are  pre- 
judiced and  suffer  damage  by  unreasonable  delay,  he  may  incur 
liability. 

LIEN    FOR   FKKIttHT. 

TURNER  ET  AL.  v.  HA.II  SAOLAM  "MAHOMED  Az.vM.1 

1  1.  Xotice  of  a  charter-party  given  to  a  shipper  has  not  the 
effect  of  incorporating  into  the  hill  of  lading  any  terms  in- 
consistent with  it,  which  the  captain  was  not  bound  to  embody 
in  it. 


1   Bombay,    art..    22nd    Juno.    1904.    91     I..  T.  R.  216;      72    T,.  J.  R. 
17;   :0  T.  L.  Rep.  599. 
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li'.  Therefore  ;i  shipowner  is  not  entitled  t<>  a  lien  for  freight 
payable  under  :t  time  charter  <>n  goods  shipped  by  a  person  not 
a  party  to  that  charter,  whose  goods  were  carried  in  the  ship 
under  ;i  -uh-clurler  and  liill  of  lading. 


•©• 


LOI;D  LINDLET,  page  21!» :  Under  these  circumstances  the 
shipowners  appear  to  their  Lordships  to  have  contracted  with  the 
suit-charterer  that  his  sugar  should  be  carried  to  Bombay  in  that 
ship  on  the  terms  of  the  bill  of  lading.  This  distinguishes  the 

-'•lit  case  from  Calvin  \.  Newberry?  where  the  bill  of  lading 
given  by  the  captain  of  a  chartered  ship  was  held  to  bind  th$ 
charterer  only,  although  the  shipowners  retained  possession  of  the 
ship  by  the  captain.  ISTor  is  the  present  case  governed  by  Small 
v.  M-oates,  -  and  orher  cases  of  that  class,  where  the  holder  of  the 
bill  of  lading  had  no  better  title  than  the  charterer  who  was  him- 
self the  captain  of  the  ship,  and  the  original  shipper  of  the  goods. 
It  further  appears  to  their  Lordships  that  the  bills  of  lading  in 
this  case  are  not  mere  receipts  for  goods  given  to  a  charterer  al- 
ready bound  to  the  shipowner  by  a  charterer-party  entered  into 
between  them  from  which  the  captain  had  no  authority  to  depart. 
Unless,  therefore,  the  fact  that  the  sub-charterer  had  notice  of  the 
time  eharter  makes  a  difference,  the  bills  of  lading  entitled  him 
to  have  his  goods  delivered  to  him  on  payment  of  the  bills  of  lading 
and  freight.  This  was  decided  in  Fry  v.  Chartered  Mercantile 
Bank  of  fm/i/i.  :;  which  was  followed  in  Gardner  v.  Treclimann.* 
In  both  of  these  cases  the  bill  of  lading  expressly  referred  to  the 
charter-party,  but  not  in  such  a  way  as  to  incorporate  either  the 
obligation  to  pay  the  charter  freight  or  the  lien  for  it.  These 
cases,  and  other  like  them,  show  that  notice  by  a  shipper  of  a 
charter-party  has  not  the  effect  of  incorporating  into  the  bill  of 
ladiii'r  any  terms  which  are  inconsistent  with  it,  and  which  the 
captain  was  not  bo-:nd  to  embody  in  the  bill  of  lading.  Tf  the 
charter-party  shows  that  the  captain  exceeded  his  authority  in 

^ing  the  hill  of  lading,  and  the  shipper  knew  this,  he  cannot 
enforce  the  terms  of  the  bill  of  lading  uncontrolled  by  the  charier- 
party.  If  the  shipper  knew  that  there  was  a  charter-party  and 
had  an  opportunity  of  reading  it.  and  did  not  trouble  himself 
ahout  it.  lie  miidit  be  treated  as  knowing  its  contents.  . 

There  can  be  no  doubt  that  the  sub-charterer  must,  for  this  pur- 
trded  as  an  agent  of  the  charterer.  The  words  "with- 
out prejudice  to  Ibis  charter"  mean  that  the  rights  of  the  ship- 
owners against  the  time  charterers,  and  vice  versa  are  to  be  pre- 
served. That  this  is  the  true  meaning  and  legal  effect  of  the  words 


1  I    f.    \-    Kin. 

2  9   Fiinpr.   ."71. 

3  14   I,.  T.  Rep.,   TOO. 

1  :,r!    T,.    T.    !>.],..    r,1S;      15  Q.   B.   Div..   154. 
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"without  prejudice  to  this  charter''  has  often  been  the  subject  of 
controversy  and  of  judicial  decision,  and  has  long  been  treated  as 
settled  by  authority,  hi  Ifnnsi'n  v.  llnrruld  Jirolhcrs,'  Lord  lusher, 
M.l\.,  said  that  its  mean  ing  was  "  that  it  is  a  term  of  the  contract 
between  the  charterers  and  the  shipowners  that,  notwithstanding 
any  engagements  made  by  the  bills  of  lading,  that  contract  shall 
remain  unaltered.''  It  means-  no  more. 

UNSEAWORTHINESS. 

MASTER  AND  <> \\.\K us  OK  S.S.  ( 'ITY  OK  LIN'COLN  v.  SMITH  2 

1-5.  1  nless  the  conditions  of  a  charter-party  relieve  the  owner 
as  distinct  from  his  servants  and  agents  from  the  consequences 
of  personal  negligence,  he  is  liable  it'  bis  ship,  in  other  respects 
seaworthy,  is  rendered  unseaworthy  in  being  so  laden  under  his 
orders  as  to  become  too  heavy  .  in^,  with  the  result  that 

her  deck  cargo  was   partly  nrd    and   partly  swept    "ver- 

board  in  a  gale  which  otlicrvi-.-  <-"ii!il  have  been  weathen •«!  in 
safety. 

LORD  ilACXAGi-iTEN,  pa  ' '< :-  -1 11  the  argument  before  their 
Lordships  very  little  was  said  aboul  ^ions  in  the  charter- 

party.  Indeed,  that  point  \\a<  hardlv  open  then.  It  had  been 
practically  concluded  by  wh,,  nvd  in  II".  ,  , •//  v.  Case.  There 

a  ship   was   chartered   to   carry  I.      Plata    to    Kng- 

land.       The  charter  was  identical    in  with   the  charter 

of    the    City    of    Lincoln.         The    ship    v.  Thurdened    and 

rolled   so  heavily  that  the  cattle   v.  Matihew.   .]..   held 

the  owner  liable.  He  thought  the  OWIKT  had  Uen  personally 
negligent,  and  that  tliere  was  nothing  in  the  diart-T  to  excuse  him 
from  the  consequences  of  personal  i  .On  appeal,  both 

in  the  Court  of  Appeal  and  the  II-  I.   rds,  ii  was  held  that 

the  owner  was  protected,  not  because  per-mal  negligence  was 
covered  and  excused  by  the  condition-  'ii  tract,  but  because 

there  was  no  case  of  personal  neglig  !.     It  appeared  that 

at  the  time  when  the  charter  was  made  and  at  the  time  when  the 
vessel  was  being  loaded  the  .own  this  country.  lie  had 

left  the  management  of  the  vessel  in  the  hands  of  duly  qualified 
and  competent  persons.  Against  t:  :ences  of  negligence 

on  the  part  of  servants  and  agents  :  id  it  ions  of  the  char 

party  were  a  protection.     In  the  present  no  one  hut  the  o\\ 

had  anything  to  do  with  the  loading  of  th-  '.     The  cl> 

had  no  right  to  interfere.     It  was  not  his  province  to  load 
stow  the  vessel.    ITis  business  was  to  provide  a  car<ro  in  . 
with  the  conditions  of  the  charter-party.     To  do  the  o\v 


1    Til   I..   T.   Rep.  475.   1874;    12  R..  612. 

•J  Natal,     nff.,     3rd     February.     1?04.     I..     R.     1304.     App 
75   L.  J.  R..   n.s..   45. 
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he  did  not  attempt  to  excuse  himself  by  throwing  the  hla.me  on 
the  stevedore  or  the  captain  or  anybody  else.  He  did  not  for  a 
moment  dispute  hi-  responsibility  in  regard  to  loading  or  ballasted. 
She  was  1  said)  ..nd  ballasted  "as  proposed."  Indeed, 

In-  went  so  far  as  t<>  d  -el  arc  that  he  would  have  no  hesitation,  in 
the  e\eii;  «d'  a  similar  cargo  being  offered,  to  load  the  City  of  Lin- 
coln in  the  same  Way  and  ballast  her  in  the  same  manner. 

ALIEN 

Sec  LEGISLATURE:  K<«l  ro. 
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APPEALABLE  VALUE. 

MAXI.KV  v.  TALACHE  l 

1.  Where  the  claim  on  a  counter-claim  is  below  the  appeal- 
able   amount,    an    appeal    will    nevertheless    lie    if    the    whole 
amount  of  the  claim  in  the  action  exceeds  that  amount. 

.FALKXKKS  (JoLn  MIXING  COMPANY   v.  McKiNNERY  J 

2.  The  statute,   Alining  Act,  of  ISTew  South  Wales,   section 
115,  gives  a  right  of  appeal  to  the  Supreme  Court  in  mining 
cases  where  the  amount  involved  is  not  less  than  500  £.  :— 

3.  It  was  held  that  the  Supreme  Court  was  wrong  in  refusing 
to  hear  an  appeal  on  the  ground  that  the  value  should  be  found 
and  stated  by  the  Court  appealed  from,  and  could  not  be  ascer- 
tained by  themselves  on  affidavit. 

.Moiii-:i  IKK.  \   MADJIAS  v.  PITCHEY.S 

4.  The  proper  measure  of  value  for  determining  the  question 

as  to  the  right  of  a  plaintiff  to  appeal  is  the  amount  in  respect 
of  which  the  suit  was  dismissed,  including  m-esne  profits,  if 
claimed  by  the  plaintiff. 

Gn.LKIT     I.T    AL.    V.    LlTMSDKX.4 

5.  In  an  action  for  infringement  of  a  trade-mark  and  for 
passing  oil  goods  as  those  of  the  plaintiff,  the  defendant  appeal- 
ed to  the   Privy  Council  from  the  judgement  of  the  Court  of 
Appeal  for  Ontario.     That  Court  had  not  allowed  the  hri  Hiring 

1   Jamaica,    27th   July,   isor..  73  T,.   T.   R.,   n.s.,  p.   98. 

New  South    \VM],.S.   rev.,  27th  July.   1901.  I,.  R.,  1901,  App.  Cas.,   580. 

vlon.    27th    April,    1903.    62  I,.  .T.  R..    9fi. 

4    Ontario,    aft.,    28th   July.    1905,  21   T.  T,.  Rpp.,    698. 


AlTI-iAI.  23 

of  tin-  appeal  to  the  Privy  Council  as  involving  a  matter, 
exceeding  tin-  \aluc  of  $-looo.uo  within  s.  1,  of  the  Revised 
Statutes  of  Ontario,  1M>7,  c.  1s,  but  had  left  the  question  of 
the  competency  of  the  appeal  open. 

G.  It  was  held  that  the  appeal  was  not  competent,  and  must 
be  dismissed. 

COLONIAL  roriiTs  or  AIMIIK  \i.i  \ . 

RICHELIEU  &  ONTARIO  XAVICATIO.N   COMPANY  v.  OWNERS  OF 
S.S.  (  'APE  BRETON.' 

7.  Notwithstanding  the  provisions  of  the  Canadian  Supreme 
and  Exchequer  Courts  Act,  1875,  with  respect  to  the  finally 
of  the  judgments  of  the  Supreme  court,  an  appeal  lies  as  of 
right  under  s.  G  of  the  Colonial  Courts  of  Admiralty  Act  1S90, 
from  a  judgment  of  the  said  Court  when  pronounced  in  an 
appeal  thereto  from  a  decree  of  the  Colonial  Court  of  Admir- 
alty constituted  in  pursuance  of  and  exercising  jurisdiction 
under  tbe  said  Act. 

COSTS    IX    CASES  WITH   TIIK    CK(M\\. 

JOHNSON  v.  THE  KiNG.2 

S.  In  cases  between,  the  Crown  and  a  subject,  the  rule  of  the 
Judicial  Committee,  in  dealing  with  .  will  in  future  be 

that  the  Crown  neither  pays  n<>r  pec  -,  unless  the  case  is 

governed  by  some  local  statute,  or  tin-re  are  exceptional  cir- 
cumstances .justifying  a  departure  from  the  ordinary  rule. 

LORD  MACXAGHTEX,  page  23?:-  A  -d  costs,  their  Lord- 

ships have  heard  a  separate  argument,  and  they  desire  to  say  that 
they  arc  much  obliged  to  the  learned  counsel  <>n  both  sides  for  the 
industry  and  care  which  they  have  upon  the  questions. 

It  will  be  enough  to  state  the  conclu-  which  their  Lordships 

have  arrived.       It   cannot  be  disputed  \er  and  over  again, 

before  this  tribunal,  the  Crown  has  been  treated  in  the  matter  of 
costs  just  like  a  private  litigant.      It    appears,  however,   that 
case  can  be  found  in  which  the  point  W;H  argued.      All  tbe  o;> 
seem  to  fall  under  one  or  other  of  the  following  three  heads:— 
(1)  Cases  where  the  Crown  has  been  treated  as  an  ordinary  litigant, 
under  the  authority  of  local  statutes,  as  is  generally  the  « 


1  Supr.   Court,    Canada.    nfT.,    llth    November.    1006.    T,.  R..    1!' 
Cas.   112;    94   L.   T.  R.   S96:    23   T.   I..   R.  185;    76   I..  J..   n.s..   14. 

2  Sierra    Leone,    rev..    12th    July.    1904,    91    L.  T.  R.,    234; 
207;     20   T.  L.  Rep..  697. 
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the  self-governing  colonies:  (2)  Cases  where  the  question  arose 
under  a  petition  of  right  or  some  proceeding  analogous  to  a  peti- 
tion  of  right;  (3)  Kxeepiional  eases  where  justice  seemed  to  re- 
quire that  the  <  -hould  pay  costs,  or  where  the  Crown  was 
not  unw.il i  ;«-  treated  as  an  ordinary  litigant.  The  present  case 
cannot  he  brought  under  anv  of  these  heads.  There  is  no  ordinance 

• 

in  Sierra  Leone  authorising  the  court  to  treat  the  Crown  as  an 
ordinary  litigant,  and  the  appellant  has  succeeded  in  spite  of  de- 
merits Mi\  Muir  Mackenzie  relied  on  sect.  19  of 'the  ordinance 

;he  10th  Nov..  l.ssi,  which  declares  that  >tatutes  of  general 
app  D  winch  were  in  force  in  England  on  the  1st  January, 

->.  should  he  in  force  in  Sierra  Leone  from  the  date  of  the 
ordinance  coming  into  effect.  lie  contended  that  that  section 
imported  into  the  colony  the  Act  1>  and  10  Viet.,  c.  00.  Their 
Lordships,  however,  are  of  opinion  that  that  act  i-  not  a  statute  of 
general  application  within  the  meaning  of  sect.  19  of  the  ordinance 

question.  It  only  deals  with  proceedings  in  the  United  King- 
dom. In  the  result,  therefore,  their  Lordships  are  of  opinion,  that 
in  dealing  in  costs  in  eases  hetween  the  Crown  and  a  subject,  this 
hoard  oim'ht  to  adhere  to  the  practice  of  the  House  of  Lords,  and 
that  in  future  the  rule  should  be  that  the  Crown  neither  pays  nor 

gives  costs  unless  the  case  is  governed  by  some  local  statute,  or 
there  are  exceptional  circumstances  justifying  a  departure  from 
the  ordinary  rule. 

, 

(  01  HT    MARTIAL. 

]Jx  PASTE   MAKAIS  1 

i*.  Where  actual  -war  is  raging,  acts  done  by  the  military 
authorities  are  not  justiciable  by  the  ordinary  tribunals. 

lc.  The  fact  that  for  some  purposes  tribunals  have  been 
permitted  to  pursue  their  ordinary  courses  in  a  di-trict  in 
\vliieh  martial  law  lias,  been  proclaimed  is  not  com-ln-ive  that 
\var  i>  not  raging. 

11.  Special  leave  to  appeal  refused  from  a  jtidg-neiii  atlirm- 
ing  the  rightful  custody  of  the  petitioner  by  the  military 
authority  in  a  district  in  which  martial  law  prevails. 

A.TTORN]  5  (>       i:i;.\L  v<  i;  TiiK  CAPE  COLONY  v.  VAX  BEEXEKS.- 

\~.  A  memorandum  of  the  charge,  judgment,  and  sentence  of 
a  court  of  martial  law,  made  by  a  residen.1  magi-irate  acting  as 
h'-pmy  Administrator  of  .Martial  Law,  i-  not  in  any  sense  a 
"record"  and  a  civil  court  has  no  jurisdiction  to  review  it. 


pe    of    Good    Hope,    ISth  December,    1001,    T..    R.,    1902,   App.    Cas., 
.'  T,.  T.  n.  734;    71  T,.  J.  R.,  n.s.,  43:   50  W.  Rep.  273. 

.  !Mh   1  >•  cember,   L903,   87  T..  T.  R..   591, 
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TII.O.\KII  v.  A  i  i(»i:.\KV-(iK.\KK.M.  i  <>K   A'AIAI.. 

13.  Courts  adminisk  ring  ui:irii:il  law  in  time  of  war  bear  n  • 
uiialoirv   to  courts-martials   administering  military    law   under 
the  Mutiny  AH.      Tin-  right  to  administer  martial  law  depends 
upon  whether  a  state-  of  war  in  fact  exists,  ami   not  upon  the 
fact  of  a  proclamation  of  martial  law  having  been  made. 

14.  Jiut.  where  a   Colonial    Legislature   had   pas-ed  an   AH   of 
Parliament    which    enacted    that    all   sentences    passed    by    such 
courts  were  to  be  deemed  sentences  passed   in  the  regular  and 
ordinary   course  of  criminal   jurisdiction. 

1."..  It  was  held  that  the  Judicial  Committee  had  n»  power  to 
inquire  into  the  propriety  or  impropriety  of  passing  such  an 
Act,  and  could  not  give  leave  to  appeal  from  the  sentence  passed 
by  such  court. 

THE  EARL  OF  TTALSBURY.  page  s:.  I: — This  is  an  application 
for  special  leave  to  appeal,  which  their  Lordships  have  no  difficulty 
in  advising  His  Majesty  to  refuse.  The  foundation  upon  which 
counsel  for  the  petitioner  h;  is  a  totally  inaccurate 

analogy  between  the  proceedings  of  a  military  court  sitting  under 
what  is  called  the  Mutiny  AH.  an  :'ngs  which  are  not 

constituted  according  to  any  system  of  la\v  at  all.     It  is  by  this 
time  a  vcrv  familiar  observation  that  what  is  called  "martial  law' 
is  no  law  at  all.    The  notion  that  "  martial  law"  exists  by  reason 
of  the  proclamation — an  expression  which  the  learned  counsel  has 
more  than  once  used — is  an  entii  sion.     The  right  to  admin- 

ister force  against  force  in  actual  v,  lepend  upon  the 

proclamation  of  martial  law  at  all.     It  ads  upon  the  question 

whether  there  is  war  or  not.  Tf  there  is  war.  there  is  the  right  to 
repel  force  by  force,  but  it  is  found  convenient  and  decorous,  from 
time  to  time,  to  authorise  what  are  call  nets  "  to  administer 

punishments,  and  to  restrain  by  acts  of  i  the  violence  that 

is  committed  in  time  of  war.  instead  ng  such  punishment 

and  repression  to  the  casual  action  of  p  acting  without  suffi- 

cient consultation,  or  without  sufficient  order  or  regularity  in  the 
procedure  in  which  things  alleged  to  1  n  done-  are  proved. 

But   to  attempt,  to   make  these  pro,  >f  so-called   "co- 

martial,"   administering  summary    justice    under    the   supervi- 
of  a  military  commander,   analogous   to  the   regular   proceed 
of  courts  of  justice  is  quite  illusory.        -  ich  acts  of  justi> 
justified  by  necessitv,  by  the  fact  of  actual  war:  and  tha1 
so  justified  under  the  circumstances  is  a  fact  that  it  is  no 
necessary  to  insist  upon,  because  it  has  been  over  and  < 


1   Natal.    2nd    November.    190(5.    95    I,.  T.  Rep..    853:      1,.R..    1907 
Cas.,  93:    23   T.   T..   R..    21.   fifiS;    76   T..   J..   n.s.,    29. 
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so  decided  by  courts  as  to  whose  authority  there  can  be  no  doubt. 
But  the  question  whether  war  existed  or  not  may,  of  course,  from 
time  to  time,  !><>  a  question  of  doubt,  and  if  that  had  been  the 
question  in  this  case,  it  is  possible  that  some  of  the  observations 
of  the  learned  counsel  \\ith  regard  to  the  period  of  trial,  and  the 
cour->-  that  has  been  pursued,  might  have  required  consideration. 


FINAL   JUDGMENT. 

McDoNALD  v.  BELCHER  l 

16.  Where  in  an  action  for  account,  the  court,  at  the  request 
of  tlir  plaintili,  selects  one  item,  and    in    respect  thereof  after 
hearing  the  evidence  makes    an  order    that    the    action    be  dis- 
missed, such  order  is  a  final  order  and  subject  to  the  conditions 
under  which  an  appeal  may  be  taken  therefrom. 

I  ROM    HIGH   CO!  KT   OF   AUSTRALIA. 

\Yn.Fi; KY  ORE  CONCENTRATED  SYNDICATE  v.  GUTHKIDGE  2 

1 7.  Special  leave  to  appeal   from  a   decision  of  the  High 
Court  of   Australia  will   not   be   granted   where   a  matter   of 
private  right  only  and  not  of  public  importance  is  involved. 

LORD  ]).\\i;v.  p.  87: — Their  Lordships  have  very  carefully  con- 
sidered this  petition  and  have  had  an  opportunity  of  considering 
the  arguments  by  counsel  for  the  petitioners  in  support  of  it. 
They  have  also  looked  through  the  judgment  of  the  learned  Chief 
Justice  in  the  High  Court,  and  they  see  no  fault  to  find  with  the 
law  as  there  laid  down.  Whether  it  was  rightly  applied  to  the 
particular  case  is,  of  course,  another  question,  but  the  law  as  laid 
dov.  ag  \n  their  Lordships  to  be  in  entire  accordance  with  the 

judgment  of  the.  House  of  Lords  in  the  case  of  Anglo-American 
HIIIX/I  Electric  L'njlil  CnrpornHoii  v.  Kiiif/.  linnr/i  if-  Co.3  Both 
judgments  of  Lord  ifnlsbury  (then  Lord  Chancellor)  and  of 
Lord  Wai<on  expressly  lay  down  that  the  specification  is  not 
d  to  <•<  ••  i  '.plications  or  directions  which  would  enable 

a  workman  of  ordinary  skill  to  construct"  the  patented  invention. 

All  that  is  required  is  that  the  specification  of  the  patentee 
•ild  >l  convey  lo  men  of  science  and  employers  of  labour  in- 
formation which  will  enable  them,  without  any  exercice  of  inven- 
tive ingenuity  to  understand  his  invention  and  to  give  a  workman 


1  Supr.    C.,    Canada,    Yukon    Territory,    rev.,    25th    April,    1904,    73 
L.  J.  R..    n.s?..    491. 

Australia,    I'Tth    .Time,    1906,    75   L.   J.   R.    n.s.,   87. 
?,  ISA:-.  App.  Gas.,  367 
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tin-  sjiceUie  directions  which  In-  failed  (u  communicate."  There- 
fore the  construction  of  the  document  was,  as  the  Chief  Justice 
says,  a  matter  for  the-  Court  and  tin-  Court  put  its  construction 
upon  it,  and  held  that  it  did  disclose  the  invention  in  a  suHicient 
way  to  enable  a  mining  mechanician,  or  a  mining  engineer,  to  give 
the  necessary  directions  to  the  skilled  workmen  who  were  to  make 

tf 

the  machine  in  accordance  with  it.  It  appears,  therefore,  to  their 
Lordships  that  there  is  no  question  of  law  upon  which  the  judg- 
ment of  the  learned  Chief  Justice  can  he  ohjected  to.  It  is  a  ques- 
tion of  great  importance,  no  douht,  but  a  mere  question  concern- 
ing the  value  of  Iho  patent  to  the  parties  themselves,  or,  in  other 
words,  it  is  a  matter  of  private  right,  and  not  one  involving  any 
question  of  public  importance. 

Counsel  for  the  petitioners  said  quite  truly  that  this  Board  had 
laid  down  that,  in  considering  the  question  of  whether  leave 
to  appeal  should  be  given  from  the  High  Court  of  Australia,  it 
would  act  upon  the  same  principles  on  which  it  has  been  in  the 
habit  of  acting  in  similar  applications  for  leave  to  appeal  from 
the  Supreme  Court  of  Canada,  and  he.  referred  to  the  case  of 
Prince  v.  Gagnon,  in  which  Lord  Fitzgerald  specified  certain  cir- 
cumstances under  which  the  Board  would  be  disposed  to  advise 
an  exercise  of  the  prerogative;  but-  the  case  of  Prince  v.  Gagnon, 1 
was  commented  upon  by  Lord  Watson  in  the  well-known  case  of 
La  Cite  de  Montreal  v.  Les  !•'.<•  -Cliques  d-u  Seminaire  de  St- 
$ ul pice  dp  Montreal*  in  the  following  words: — "It  is  the  duty  of 
their  Lordships  to  advise  Her  Majesty  in  the  exercice  of  her  prero- 
gative, and  in  the  discharge  of  that  duty  they  are  bound  to  apply 
their  judicial  discretion  to  the  particular  facts  and  circumstances 
of  each  case  as  presented  to  them.  In  forming  an  opinion  as  to 
the  propriety  of  allowing  an  appeal,  thev  must  necessarily  rely  to 
a  very  great  extent  upon  the  statenv  ntained  in  the  petition 

•with  regard  to  the  import  and  effect  of  the  judgment  complained 
of,  and  the  reasons  therein  .alleged  for  treating  it  as  an  exceptional 
one,  and  permitting  it  to  be  brought    under  review.     Experience 
has  shown  that  great  caution  is  required  in  accepting  these  reasons 
whr-n  tbov  are  not  fully  substantiated,  or  do  appear  to  be  prim  a 
facie  established  by  reference  to  the  petitioner's  statement  of  the 
facts  of  the  case,  and  the  questions  of  law  to  which  those  give  rise. 
Cases   vary  so   widely   in   their  circumstances   that   the  principles 
upon  which  an  appeal  ought  to  be  allowed  do  not  admit  of  any- 
thing approaching  to  exhaustive  definition.     Xo  rule  can  be  laid 
down  which  would  not  necessarily  be  subject   to  future  qualif 
tion,  and  an  attempt  to  formulate  any  such  rule  might  therei 
prove    misleading.        In    sc-mo    cases,    as    in    Prince    v.    Gagt 
their    Lordships    have    had    occasion    to    indicate    certain 
culars,    the    absence    of   which    will    have    a    strong    influence 


1  1S82,  8   App.   Cas..  103. 
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inducing  them  to  advise  that  leave  should  not  be  given,  but  it  by 
no  means  follow^  thai  leave  \vill  be  recommended  in  all  cases  in 
which  tin  tureis  occur.  A  case  may  be  of  a  substantial  char- 

acter, may  involve  matter  of  great  public  interest,  and  may  raise 
an  important  question  of  la\v.  and  yel  the  judgment  from  which 
leave  to  appeal  is  sough.1  may  appear  to  be  plainly  right,  or  at 
lea-t  to  be  unattended  with  sufficient  doubt  to  justify  their  Lord- 
•i  advising  Her  Majesty  to  grant  leave  to  appeal." 

The  present  case  is  said,  no  doubt,  to  be  of  a  very  substantial 
character:  but  in  the  opinion  of  their  Lordship?  that  is  not  a  suffi- 

nt  ground  to  induce  them  to  recommend  His  Majesty  to  give 
leave  to  appeal  from  the  decision  of  the  High  Court  of  Australia. 

riimi    IIIMIKST    (01   KT   IX   COLONY. 

VICTORIA     IiAILXVAY    (  '<  >  M  M  ISS  K  >\ERS   V.    TJnOWX.1 

18.  Where  petiii  >n  rs  for  special  leave  have  eleet-d  to  appeal 
to  The  High  Court  of  Australia,  from  which  it  is  known  that 
tk-re  is  no  further  appeal  without  special  leave',  their  Lordships 
will  iii.i.  except  in  a  very  special  case,  entertain  their  peti- 
tion. 

L9.  The  same  rule  laid  down  by  the  Committee  in  ( 'Icn/ne  v. 
Murray,2  in  reference  to  the  Supremo  Court  of  Canada  was 
followed. 

LORD  DAVEY,  p.  382 :— Now  the  High  Court  of  Australia  is  a 

Court  of  the  very  highest  authority,  as  to  which  Lord  Macnaghten, 

in  delivering  the  judgment  of  this  Hoard  in  the  case  of  the  Dai/ii 

Newspaper   Co.   \.   McLaughlin*    says:— "It   occupied 

a  position  of  great  dignity  and  supreme  authoritv  in  the  Comnion- 

tli.     Xo  appeal  lies  from   it  as  of  right   to  anv  tribunal  in  the 

EmpJ  If  the  parties  think  fit  to  appeal   to  the  High  Court 

insl         of  coming  1«,  this  Hoard  and  the  judgment  appealed  from 

is  :  i   by  the    High  Court,   their  Lordships  will   not  as  a  rule 

entertain  a   petition  for  special  leave  to  appeal.     Their  Lordships 

,  rule  "  advisedly  because  it  must  not  be  understood  thai 

their  Lordships  disclaim  their  power  of  doimr  so.  but  a  very  special 

made  in  order  to  introduce  them  to  exercise  their 

pov. 

•int   arose   wi'th   reference   to   the    Supremo   Court 
°f  Canada   in  the  case  of  Clerpue  \.  Mm-mi/.       After  stating  the 

known   principles   upon   which  this    I'-uard   has   advised   leave 

1  Australia,      20th     June,     1906,     L,.    R.,     i9nr,.     ,\pp.     Cas..     381;      95 
1,.    T.    Rep.    73. 

2  1903,  App.  Cas.,  r-i'l. 

3  irifi-).    Apj..    i  !a  3  .   777. 
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to  appeal  from  the  Nupreine  Court  of  (';in;i(l;i  their  Lordships  say 
tliis: — "  An<l  in  the  case  of  the  Consumers  Conlayu  Co.  v.  Connelly 
(which  was  a  petition  for  leave  to  appeal  from  a  judgment  of  the 
Supreme  Court,  of  Canada  heard  by  this  Board  on  .Fune  27,  11)01  ). 
it  was  said  thai  where  a  JHTSOM  has  elected  to  go  to  tlie  Supreme 
Court  it  is  not  the  practice  to  allow  him  to  come  to  this  Board 
except  in  very  strong  case.  It  is  different  where  a  man  i>  taken 
before  the  Supreme  Court,  because  lie  cannot  help  it.  But  where 
a  man  elects  to  go  to  the  Supreme  Couri,  having  his  choice  whether 
he  will  go  there  or  not.  this  Board  will  not  give  him  assistance 
except  under  very  special  circumstances. 

FKO.M    sri'KKMK    COl'KT   OF   <ANVI>\. 

CLERGUE  v.  MURRAY.' 

20.  According  to  s.  71  of  Revised  Statutes  of  Canada,  ISSii. 
c.  135,  there  is  no  appeal  from  any   judgment  or  order  of  the 
Supreme  Court  of  Canada  except   l.y  special  leave  of  his  Maj- 
esty in  Council. 

21.  Where  a  suitor,  having  hi-  choice  whether  to  appeal  to 
Supreme  Court  or  to  His  Majesty  in  Cmineil,  elects  the  former 
remedy,  it  is  not  the  practice  to  i:i\c  him  -pedal  leave,  except 
in  a  very  strong  case. 

LORD  DAVEY,  p.  5  22  : — The  principle  upon  which  this  Board  will 
advise  His  Majesty  to* grant  special  leave  t->  appeal  from  the  Su- 
preme Court  of  Canada  have  been  laid  down  over  and  over  again. 
Their  Lordships  repeat  these  principles  now.  because  it  appears 
from  this  case,  as  from  other  cases,  that  Canadian  counsel  do  not 
always  observe  them.  In  the  case  of  I'rin,  <  \ .  <!<itinon.-  this  Board 
said:  "Before  the  constitution  of  the  Sup]  Court  of  the  Do- 
minion of  Canada  there  was  a  right  to  nj.pi.il  from  the  Courts 
then  in  existence  where  the  value  of  the  maHer  in  controversy 
was  Mow  £500.  but  that  does  not  apply  to  the  Supreme  Court. 
The  language  of  the  Legislature  of  the  Dominion  is: 8  "This  judg- 
ment of  the  Supreme  Court  shall  in  all  cases  be  final  and  conclu- 
sive  saving  any  right  which  Tier  Majesty  may  be  gracio 

pleased  to  exercise  by  virtue  of  Her  Koval  prerogative;    and  t1 
Lordships  are  not  prepared  to  advise  Her  Majesty  to  exercise  !!• 
prerogative  by  admitting  an  appeal  to  Her  Majesty  in   t 
from  the  Supreme  Court  of  the  Dominion,  save  where  the  cas 
of  gravity  involving  matter  of  public  interest,  or  some  im 


1  Supr.    C..    Canada.    21st    Juno.    1003.    T,.  R..     1903,    App.    c 
89   I,.   T.    R..   373;    72   L.   J.   R..   n.s..   99. 

2  8  App.  Cas.,  103. 

3  Revised    Statutes   of  Canada.    1SSR.   rh.    135.   s.    71 
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question  of  law,  or  affecting  property  of  considerable  amount,  or 
where  the  ,  ase  ifi  ol .  of  some  public  importance  or  of  a  very 

substantin  icter.  Accordingly  their  Lordships  did  not  advise 

Her  M:  How  an  appeal  in  that  ease. 

Those  principles  have  been  consistently  acted  on  by  this  Board, 
an,l  JM  ,.  of  run. turners?  Cordage  Co.,  Ltd.,  v.  Connolly 

(which  was  a  petition  for  special  leave  to  appeal  from  a  judgment 
Supreme  Court  of  Canada,  heard  by  this  Committee  on 
,1,;,  Mini  >.  ii  was  said  ilia!  where  a  person  has  elected  to  go 

to  the  Sup  »  '"ii  n.  it  is  not  the  practice  to  allow  him  to  come 

to  this  Board,  except  in  a  very  strong  case.  It  is  different  where 
,;,n  is  taken  before  the  Snnreme  Court,  because  he  cannot  help 
it,  But  where  a  man  elects  to  go  to  the  Supreme  Court,  having 
his  choice  whether  he  will  go  there  or  not,  this  Board  will  not  give 
him  assistance  except  under  special  circumstances. 

Their  Lordships  think  that  Canadian  Council  out  to  consider 
these  prineiples  before  bringing  a  case  like  the  present  before  them. 
It  would  be  nothing  less  than  a  miscarriage  of  justice,  if  their 
Lordships  were  to  impose  on  the  respondents  (the  defendants  in 
the  action)  a  fourth  hearing  of  the  case,  with  all  the  expenses  at- 
tendant upon  an  appeal  to  His  Majesty  in  Council,  after  there 
have  been  three1  decisions  in  the  Canadian  Courts,  the  final  de- 
cision being  that  of  the  Supreme  Court  of  the  Dominion,  which 
is  entitled  to  every  confidence  on  the  part  of  the  Canadian  people. 

CANADIAN  PACIFIC  RAILWAY  v.   BLAiN.1 

-2-J..  Special  leave  to  appeal  from  a  decree  of  the  Supreme 
Court  of  Canada  will  not  be  granted  to  a  petitioner  who  has 
elected  to  appeal  to  that  Court  and  not  to  His  Majesty  direct, 
unless  a  question  of  law  is  raised  of  sufficient  importance  to 
justify  it. 

LORD  I>\VI:Y,  page  454: — The  question  which  is  put  forward  by 
the  petitioners  as  the  important  question  of  law  for  the  decision 
of  which  they  ask  this  Board  to  advise  the  Crown  to  exercise  its 
prerogative  <>f  giving  leave  to  appeal  from  the  Supreme  Court  of 
( 'annda  is  thus  stated  in  the  petition  :  "  The  petitioners  submit  that 
their  uhli'jation  to  their  passengers,  whether  arising  out  of  contract 
or  otherwise,  do  not  include  the  duty  of  protecting  them  against 
a—aults  1-v  their  fellow-passengers,  or  render  them  answerable  in 
damages  for  failure  to  afford  such  protection."  Their  Lordships 
are  not  disposed  to  advise  His  Majesty  to  give  leave  to  appeal  from 
the  Snpreim-  Court  for  the  purpose  of  discussing  that  question. 


.     C.,     r.-mnda.     7t1i    Juno,    1004,     L.  R..     1904.     Arp.     Cas.,     453; 
73   I,.    .T.    R.,    109. 
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They  repeat  what  was  said  by  this  Board  in  tlio  case  of  Clergue 
Murray,  ex  partc  CUrgueJ  where,  as  in  the  present  case,  the  peti 
turner  elected   to  appeal    to   tin-  Supreme   Court,  and   not  to   II 
Majesty  in  Council  direct  as  lie  might  have  done.     After  quoting 
the  case  of  Prince  v.  Gay  nan.-  and  Consumers'  Cordage  Co.,  Ltd., 
v.  Connolly,  their  Lordships  say  this:    "It  would  In,-  nothing  less 
than  a  miscarriage  of  justice  if  their  Lordships  were  to  impose  on 
the  respondents    (the  defendants  in  action)    a   fourth   hearing  of 
the  case  with  all  the  expenses  attendant  upon  an  appeal   to   Ilis 
Majesty  in  Council  after  there  have  heen  three  decisions  in  the 
Canadian   Courts,  the   final   decision   being   that  of   the   Supreme 
Court  of  the  Dominion  which  is  entitled  to  every  confidence  on 
the  part  of  the  Canadian  people." 

EWINO  i  i   A  i,.  v.  DOMINION.  BAXK  3 

23.  Where  no  important  question  of  law  is  involved,  and  M» 
prima  facie  ground  warrant  in::'  an  appeal  is  made  out,  special 
leave  to  appeal  from  an  onl.T  "i'  the  Supreme  Court  of  Canada 
will  not  be  granted. 

FROM   SUPREME    COURT  OF    A  I   MIC  VI. IV. 

DAILY  TELEGRAPH  NEWSP .\ri.i:   COMPANY   v.    MCLAUGHLIN** 

24.  On  a  petition  for  special  leave,  l>y  virtue  of  the  Royal 
prerogative,  to  appeal  from   the    Ili^h    <  '<>urt   of  Australia   or 
the  Supreme  Court,  of  Canada,  the  .Judicial   Committee  will 
apply    their    judicial    discretion    to    the    particular    facts   and 
circumstances  of  each  case,  and   no  nit.-. -lute  rule  can  be  laid 
down  as  to  the  principles  upon  which   -ucli   an  appeal  should 
be  allowed. 

25.  A  case  may  be  of  a  substantial   character,  and   may  in- 
volve questions  of  great  public  intere-t.  ;md  raise  an  importan 
question   of  law,   yet   if  the   judgment    of   the   court  below    i- 
plainly  right,  or  at    least  not    attended    wiih    any    substantial 
doubt,   their  Lordships  will   not   advise    \\\<    Majesty  to  granr 
leave  to  appeal.     Therefore  where  the  court  below  had,  upon  a 
careful  renew  of  the  facts,  set  aside  a  power  of  attorney,  on 


1  1903,    A.    C.    521. 
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the  ground  that  the  plaintiff  was  not  of  sound  mind  capable 
of  understanding  what  In-  was  doing  when  he  executed  it,  leave 
to  appeal  was  refused,  though  the  amount  in  dispute  was  very 

larg  . 

Loi;i>  -M .u'N.uni  i'i:\.  page  233: — As  this  is  the  first  instance  in 
which  an  application  has  been  made  for  special  leave  to  appeal  to 
Hi.-  Majesu  from  a  decision  of  the  High  Court  of  Australia,  their 
Lordships  iliiuk  it  de.-irable  to  state  the  principles  which  in  their 
opinion  ought  to  guide  this  board  in  tendering  advice  to  His 
Majesty  in  such  a  case.  The  High  Court  occupies  a  position  of 
great  dignity  and  supreme  authority  in  the  Commonwealth.  No 
appeal  lies  from  it  as  of  right  to  any  tribunal  in  the  empire.  There 
can  be  no  appeal  at  all  unless  His  Majesty  by  virtue  of  His  Eoyal 
prerogative  thinks  fit  to  grant  special  leave  to  appeal  to  himself 
in  council.  In  certain  cases  touching  the  constitution  of  the  Com- 
monwealth, the  Royal  prerogative  has  been  waived. 

In  all  other  cases  it  seems  to  their  Lordships  that  application 
for  special  leave  to  appeal  from  the  High  Court  ought  to  be  treated 
in  the  same  manner  as  applications  for  special  leave  to  appeal, 
from  the  Supreme  Court  of  Canada,  an  equally  august  and  inde- 
pendent tribunal.  And  their  Lordships  think  that  they  cannot 
do  better  than  repeat  the  observations  which  were  made  by  Lord 
\Vaison  in  delivering  the  judgment  of  this  board  in  the  case  of  a 
petition  to  Her  late  Majesty  in  which  the  city  of  Montreal  was 
the  applicant:  Ln  Citr  de  Montreal  v.  Les  Ecclesiastiques  du 
.^inilnaire  de  St-Sulpicc  de  Montreal :l  "It  is  the  duty  of  their 
Lordships."  said  Lord  \Vatsou  in  that  case,  "  to  advise  Her  Majesty 
in  the  exercise  of  her  prerogative,  and  in  the  discharge  of  that 
dutv.  they  are  hound  to  apply  their  judicial  discretion  to  the  parti- 
cular fad-  and  circumstances  of  each  case  as  presented  to  them, 
hi  forming  an  opinion  as  to  the  propriety  of  allowing  an  appeal. 
they  must  necessarily  rdy  to  a  very  great  extent  upon  the  state- 
ments contained  in  the  petition  \vith  regard  to  the  import  and 
I  of  ihc  judgment  compla.ined  of,  and  the  reasons  iher-'in 
alleged  for  treating  it  as  an  exceptional  one.  and  permitting  it  to 
IPO  brought  under  r-'view.  Experience  has  sho\vn  that  great  caution 

roi|uind    in    accepting    ihc  '     iv.i-ous   when    they   are   not  fully 

substantiated,  or  do  n<>i    appear  to  be  prima  facie  established   by 

bo    iln     petitioners   statement    of    the    main    facts    of    II, <• 

cas<  .  and  '  .n  of  law  to  which  these  ga\e  rise.      Cases  vary 

widely  in  their  circumstances  thai  the  principles  upon  which  an 
appeal  "ii.  be  allowed  do  not  admit  of  anything  approaching 

exhaustive  definition.  Xo  rule  can  be  laid  down  which  would 
not  ner.--sarily  he  subject  to  future  qualification,  and  an  attempt 
to  formulate  any  such  rule  might  therefore  prove  misleading.  In 


1    fit    T>.    T.    Rep.    653;    14   App.   Gas.   660. 
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some  eases,  as   in   I'riuo'   v.   (laijnon,1    their   Lordships  have  had 
occasion  to  indicate  certain  particulars,  the  absence  of  which  will 
have  a  strong  influence  in  inducing  them  to  advise  that  leave  should 
not  he  given,  hut  it  by  no  means  follows  that  leave  will  he  recom- 
mended in  all  cases  in  which  these  features  occur.      A  case  may 
be  of  a  substantial,  character,  may  involve  matters  of  great  public 
interest,  and  may  raise  an  important  question  of  law,  and  yet  the 
judgment  from  which  leave  to  appeal  is  sought  may  appear  to  be 
plainly  right,  or  at  least  to  be  unattended  with  sufficient  doubt  to 
justify  their  Lordships  in  advising  Her  Majesty  to  grant  leave  to 
appeal."      In  I'rincc  \.  Gannon*  to  which  Lord  Watson  refers,  it 
was  stated  that  their  Lordships  were  not  prepared  to  advise  Her 
late  Majesty  to  exercise  Her  prerogative  by  admitting  an  appeal 
to  Her  Majesty  in  Council  from  the  Supreme  Court  of  Canada. 
"  save  where  the  case  is  of  gravity  involving  matter  of  public  in- 
terest, or  some  important  question  of  law,  or  affect  in  property  of 
considerable  amount,  or  where  the  case  is  otherwise  of  some  public- 
importance  or  of  a  very  substantial  character." 

FURTHER   ORDKR  TO    PAY    INTKKI.M. 

BUR  LAND  v.  KAHLE  2 

20.  "Where  a  decree  of  the  ('<>nn  ..t'  Appeal  affirmed  by  an 
Order  in  Council  had  ordered  the  " -payment  of  moneys  received 
by  the  appellant  in  excess  of  hi-  -alary  as  manager  of  company, 
but  was  silent  as  to  interest  <>n  the  -urn-  -<•  overdrawn: 

Held,  that  the  Court  had  power  i"  «-rdcr  interest  on  further 
directions  as  a  matter  of  discn  lion,  but  that  as  it  appeared  from 
the  judgment  of  their  Lordships  that  tin-  Order  in  Council 
intentionally  omitted  a  direction  to  thai  cfiVct,  the  discretion  of 
the  Court  below  should  be  ovcrrul<  d.  A  -  no  claim  for  interest 
was  made  at  the  commencement  of  il:.-  action,  it  should  bo 
charged  only  on  the  amount  decreed  from  the  date  of  the  decree 
of  the  Court  of  Appeal. 

LORD  DAVKY,  paee  592  : — Their  Lordships  do  not  doubt  the  power 
of  the  Court  on  further  directions  to  onl<-r  payment  of  interest  on 
a  sum  found  due  from  a  defendant,  although  the  decree  declaring 
the  liability  contains  no  direction  for  payment  of  interest  or  the 
statement  of  claim  does  not  ask  for  it.  In  a  case  like  the  present 
one  the  plaintiffs  are  not  entitled  as  of  right  to  interest,  and 

liability  for  payment  of  interest  is  a  matter  for  the  discretio; 

» 


1    S  Appeal  Cases  103. 

2  Ontario   rev.,    26th   July.    100.',.  I..   R.    1005.    App.   Cas.   590;    93    ' 
Rep.,   313;    74   L,.  J.   R..   n.s..   156. 
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the  Court,  and  depends  largely  cm  the  view  which  the  Court  may 
take  as  to  the  condiu-r  of  ihe  defendant  to  be  charged  and  the  cir- 
cumstances under  M!I it-li  the  liability  for  payment  of  the  principal 
sum  was  incurred.  In  such  a  case  the  <[tiestion  of  interest  is  much 
more  conveniently  dealt  with  at  the  lime  when  the  original  lia- 
bility is  declared  and  when  the  tribunal  has  all  the  evidence  bear- 
ing on  th.  ion  before  ii.  and  to  postpone  the  question  for  con- 
sideration to  a  later  date  before  (it  may  be)  a  tribunal  differently 
constituted  practically  iinolves  a  consideration  of  the  evidence 
in  the  cause,  and  is  at  least  fraught  with  some  inconvenience.  Their 
Lords!  !  this  strongly  in  the  present  case. 

Page  593: — Their  Lordships  are  fully  sensible  of  the  obvious 
objection  to  their  overruling  the  discretion  of  the  Courts  of  the 
Colony  on  .-neb  a  questiou  as  the  present  one,  and  if  the  case  had 
now  come  before  the  Board  for  the  first  time  they  probably  would 
not  do  so.  But  being  satisfied  that  if  this  Board  had  been  asked 
to  allow  the  full  interest  claimed  on  the  hearing  of  the  previous 
appeal  it  would  not  have  done  so,  they  feel  they  ought  to  give 
ril'ect  to  their  opinion.  It  does  not,  however,  follow  that  no  in- 
terest ,-bould  be  allowed.  The  Chief  Justice  suggest  that  interest 
should  at  any  rate  be  allowed  from  the  commencement  of  the 
action,  when  demand  for  payment  was  made,  but  no  notice  was 
then  given  that  interest  would  also  be  claimed  although  interest  on 
other  claims  was  asked  by  the  statement  of  claim.  Their  Lordships 
think  that  justice  will  be  done  by  allowing  interest  from  Xovem- 
ber  dtli.  1900.  the  date  of  the  judgment  of  the  Court  of  Appeal  for 
Ontario  and  that  such  interest  should  be  at  the  rate  of  5  per  cent, 
per  annum,  being  the  rate  prescribed  by  the  Act  of  Canada,  63 
and  64  Viet.,  c.  29. 

IX-CKnilXAL   CASES. 

Ex  PARTE  DEERING  1 

27.  His  Majesty  will  not  be  advised  to  grant  leave  to  appeal 
in  criminal  cases  where  it  is  not  even  suggested  or  surmised 
that  snb-tantial  and  grave  injustice  has  been  done,  either 
through  a  di-regard  of  the  forms  of  legal  process,  or  by  some 
violation  of  the  principles  of  natural  justice. 

MACRKA  v.  Tin-:  Qrr.KX.2 

L'S.  .\lili<>nn-li  in  very  special  and  exct  pi  imial  circumstances, 
leave  to  appeal  in  criminal  cases  may  be  granted,  misdirection 
by  a  jndui  either  in  leaving  a  case  to  a  jury  where  there  is  no 
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evi'l<  nee  or  founded  on  an  incorrect  construction  of  the  penal 
code  even  if  established,  is  insufficient  for  iliat  purpose,  CSJK.*- 
ciallv  where  no  miscarriage  of  justice  arc  resulted. 

Kx  PAUTI;  CAKKW.' 

L'!».  Special  li-avc  lo  appeal  from  a  vcnlici  and  sentence  in 
criminal  cases  cannot  1*>  granted  except  in  very  exceptional 
cases,  such  as  a  gross  miscarriage  of  justice  or  disregard  of  the 
forms  of  legal  process. 

LOUD  ILvLsuruY.  page  720  : — With  reference  to  the  other  questions 
which  Sir  Frank  Loekwood  attempted  to  argue,  it  is  only  neces- 
sary to  say  that,  save  in  very  exceptional  cases,  leave  to  appeal  in 
respect  of  a  criminal  investigation  is  not  granted  by  this  Board. 
The  rule  is  accurately  stated  as  follow?,  in  the  cases  to  which  their 
Lordships  referred  in  the  con  tin1  argument:  In  re  Dillct:" 

"  Her  Majesty  will  not  review  or  interfere  with  the  course  of 
criminal  proceedings,  unless  it  \\n  that  by  a  disregard  of  the 

forms  of  legal  process,  or  by  some  \iolation  of  the  principles  of 
natural  justice,  or  otherwise,  substantial  and  grave  injustice  lias 
been  done/' 

1.x    I'AIITK   A  i.FHKlv'1 

30.  Special  leave  to  appeal  i-  inn  mven  in  a  criminal  case 
where  the  sentence  was  founded  <>n  ihe  verdict  of  a  jury,  and 
there  was  evidence  for  the  jury,  and  no  -p.-.-ial  matter  sufficient 
to  countervail  it. 

THE  LORD  CHANCELLOR.  pa  ire  82: — There  is  no  fact  established 
sufficient  to  countervail  the  solemn  determination  of  the  judges 
and  the  jury  here.  It  would  be  impossible  in  «et  aside  this  con- 
viction on  such  grounds  as  have  been  brought  forward.  There  ap- 
pears to  have  been  evidence  for  the  jury.  Whether  or  not  their 
Lordships  would  have  formed  the  same  opinion,  and  found  the 
same  verdict,  is  not  the  question.  If  tiny  would  not.  that  is  not 
enough  to  set  aside  the  verdict  of  the  jury  which  has  been  arrived 
at. 

M.IOMIM  KT  AI..  v.  TIM    ATTOKXKY  ( i  i  M-.KAI.  OK   NATAI..* 

.31.   Special  leave  to  appeal    to   Ili-    Majesty    in  Council    in 
respect  of  the  intended  execution  of  certain  persons  who  v, 
condemned  to  death  liy  a   Court-martial   in    Natal  refu.- 


1  12  App.  Pas.,  459. 

2  Japan.  14th  July.  1S9T.  I,.  R..  1S28.  App.  Cas..  719:    fi6  I..  .1    i: 

3  Isle  of  Man.   24th  July.  1901.  L..  R..  1902:     App.  Cas..  81:     8»" 
163;    71    L,.   J.    R..    n.s..    27. 

4  Xatal.  2nd   April.  1906.  22  T.  I..  Rep..  413. 
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LORD  CHANCELLOR,  p.  416: — Their  Lordships  thought  it  right 
to  sit  at  the  earliest  moment  in  order  to  hear  an  application  which 
they  w  i-ned  a  matter  of  life  or  death.  Having 

heard  it,  their  Lord -hip-  are  unable  to  advise  His  Majesty  to  grant 
thi.-  on.     It  is  not  an  appeal  from  a  Court,  but  in  substance 

from  the  .  the  Executive.     Evidently  the  responsible  Govern- 

fche  colony  consider  that  a  serious  situation  exists,  for 
man  ml  la\v  ha-  been  proclaimed.  The  Courts  of  justice  in  the 
colony  have  not  been  asked  to  interpose,  and,  apart  from  any 
n  of  jurisdiction,  any  interposition  of  a  judicial  character 
di ixri.'d  with  most  imperfect  knowledge  both  of  the  danger  thai 
has  threatened  and  may  threaten  Natal,  and  of  the  facts  which 
came  before  the  tribunal  of  war,  would  he  inconsistent  with  their 
Lord  si  lips"  duties.  Their  Lordships  will  humbly  advise  His 
Maje-ty  to  dismiss  the  petition. 


DE  JACEK  v.  ATTORNEY-GENERAL  OF 

o2.  A  resident  alien  within  British  territory  owes  allegiance 
to  the  Crown,  and  if  he  assists  invaders  during  the  absence  of 
State  forces  for  strategical  or  other  reasons  he  is  rightly  con- 
vieted  of  high  treason.  Special  leave  to  appeal  from  a  judg- 
ment to  that  effect  refused. 

-"»•').  There  is  no  sufficient  authority  for  the  doctrine  that 
the  alien's  duty  of  allegiance  ceases  if  an  enemy  makes  good  his 
military  occupation  of  the  district  in  which  the  alien  resides. 

For  the  remarks  of  Lord  Loreburn,  L.C.,  see  CRIMINAL  LAW  : 
High  Treason. 

TOWNSEND    V.     COX.2 

•'U.  I'mler  the  Canada  Temperance  Act,  1888  (51  Viet.  c. 
34),  a  search  warrant  was  issued  and  duly  executed,  and  large 
quantities  of  intoxicating  liquor  found  on  the  hotel  and 
premi-e-  searched,  and  a  conviction  of  the  appellant  subse- 
quently obtained  in  regard  thereto,  with  a  consequent  order  for 
the  destruction  of  the  liquor: 

»5.  II''hl,  that  ihe  Supreme  Court  having  dismissed  applica- 
tion-; for  wri:-  of  cortioruri  to  remove  into  the  -aid  Court  re- 
cord of  th<>  di  warrant  and  destruction  order,  special 
leave  to  appeal  therefrom  must  lie  refused.  The  decision  was 
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plainly   right,  having  regard  to  section   10  of  the   Act    under 
which  the  warrant  was  issued. 

L»>i;n  COLLINS,  page  517: — On  July  loth  the  appeals  came  on 
before  their  Lordships,  who  decided  to  hear  the  cases  on  the  foot- 
ing that  the  appellant1  had  lodged  petitions  for  special  leave  to 
appeal.  Accordingly,  the  facts  and  arguments  are  fully  discussed 
before  their  Lordships.  In  the  judgment  of  this  Board,  delivered 
by  Lord  Watson,  in  La  die  ih  Montreal  v.  Lcs  Ecclcsiastiqucs  du 
Seminaire  de  St-Sulpice  de  Montreal,1  there  is  the  following  pas- 
sage:— "'A  case  may  be  of  a  substantial  character,  may  involve 
matter  of  great  public  interest,  and  mav  raise  an  important  question 
of  law,  and  yet  the  judgment  from  which  leave  to  appeal  is  sought 
may  appear  to  be  plainly  right,  or  at  least  to  be  unattended  with 
sufficient  doubt  to  justify  their  Lordships  in  advising  Her  Majesty 
to  grant  leave  to  appeal/' 

Without  venturing  to  predicate  of  these  appeals  any  of  the  pro- 
positions in  the  earlier  part  <>t'  the  sentence,  their  Lordships  are 
clearly  of  opinion  that  the  last  pan  of  the  sentence  is  directly 
applicable  to  them.  The  ch  appeal  to  the  Supreme 

Court  was  that  with  respect  '  r< -h  warrant  certain  cases 

had  declared  that  such  a  warrant  could  mily  issue  an  ancillary  to 
a  prosecution  already  comment  It  \\;i>  undoubtedly  true  that 

certain  cases  had  so  decided,  but  in  the  following  year  the  Legis- 
lature intervened  and  amended  il  \  i  under  which  the  search 
warrants  in  those  cases  had  been  iking  out  the  words 

on  which  the  courts  had  founded  i  that  the  commence- 

ment of  a  prosecution  was  a  condition  i  ut  to  the  issue  of  a 

search  warrant,  and  it  is  under  the  amended  Act  that  the  proceed- 
ings now  in  question  took  place.  r  I/  nlships  cannot  doubt 
that  the  Legislature,  by  this  simple  ami  artistic  amendment,  in- 
tended to  make  it  impossible  to  ground  a  -imilar  contention  on  the 
amended  sections.  Without,  therefore,  inquiring  further  into  the 
reasons  which  have  been  urged  against  the  granting  of  special  leave 
in  these  cases,  their  Lordships  are  con!  •  rest  their  decision 
upon  the  authority  above  cited. 


IN   roitM  \  i'  vi  IM:KIS. 

HriM-AX    V.    ClIILD.2 

3G.  Where  leave  to  appeal  has  been  ohhiinrxl  in  regula 
the  appeal  may  be  presented  in  forma  paupcris. 


1  61   I..  T.  Rep..  653;     14   App.  Pas.,  Gf>0. 

2  St.    Lucia,    22nd    May.    1900,    69    I,.  J.  R.,    n.s..    85;     L.  R-.    1900.    App. 
Cas.,  496. 
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(c)l'i:\LAX     V.     QuiXLAX.1 

.",7.  Leave  to  appeal  in  tin-  King-  in  Council  in  forma 
pan/"  ris  is  not  of  eourse,  and  ought  not  to  be  granted  where  it 
is  made  apparent  that  the  proposed  appeal  is  idle  and  frivolous. 
An  order  to  that  ellect  discharged  when,  on  the  application  of 
the  respondent,  it  appeared  that  there  was  no  substantial 
•  [iie.-tion  to  be  tried,  and  where  the  order  would  not  have  been 
made  if  all  the  materials  had  been  before  their  Lordships. 

POXAMMA   V.    Ai;L'.MU(.A.\I     l.T    AL.2 

38.  AVhere  a  Colonial  Code  made  no  provisions  for  appeals 
in  forma  pauperis,  and  it  was  contended  that  the  case  was  as  re 
gards  amount,  value,  and  nature  fit  to  be  taken  in  appeal, 
special  leave  was  under  the  circumstances  of  the  case  granted. 

• 

MITCHELL  v.  XE\V  ZEALAND  LOAX  COMPANY. 3 

•'I'.'.  Petition  for  special  leave  to  appeal  in  forma  pauperis  re- 
fused on  the  merits.  It  was  explained  that  in  accordance  with 
English  practice,  so  far  as  the  same  was  applicable,  the  absence 
of  a  certificate  >ii:ned  by  independent  counsel,  that  is,  who  had 
not  appeared  in  the  Court  below,  was  not  in  itself  a  sufficient 
ground  for  a  local  Court  of  Appeal  refusing  leave  to  appeal  in 
similar  form  from  the  Court  of  first  instance. 

WALKER  v.  "\Y.\i.KEi;.4 

l|(.    It   is  a   rule  of  general  if  not  universal  application  that 
the  .Judicial  Committee  will  not  entertain  a  petition  for  leave 


1    St.    Lucia,    L3th    July,    1901.   L.  R.,    1901.    App.    Gas.,    612;     85   L.  T  R 
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to  prosecute  an  appeal  in  /onmi  f)iiiij>ciis  where  tin-  Court  below 
lias  power  to  grant  leave  <>n  the  usual  conditions,  unless  on  the 
first  instance  an  application  for  leave  to  appeal  was  mad*' 
within  due  lime  to  the  ('our!  from  which  it  is  proposed  that 
the  appeal  should  he  bronchi. 

Lonn  MACNAOHTEN,  page  1  <  1  :  —  The  registrar  has  informed  their 
Lordships  that  during  the  last  four  years  there  have  been  ten  appli- 
cations for  leave  to  prosecute  an  appeal  in  forma  pauperis  bearing 
on  the  point  under  consideration,  and  that  in  one  of  those  cases 
leave  was  grantvd,  although  it  appeared  from  the  petition  that 
no  application  for  leave  to  appeal  had  been  made  to  the  Court 
below.  The  circumstances  of  that  case  were  so  peculiar  jis  to 
justify  a  departure  from  the  ordinary  nde.  With  the  exception 
of  that  case  the  practice  on  the  point  now  in  question  seems  to 
have  been  uniform,  and  certainly  there  was  one  case,  an  un  re- 
ported case  from  Xew  South  Wales,  Comber  v.  Hogg,  heard  on 
Xovombcr  27,  1900.  in  which  it  appears  from  the  shorthand  notes 
that  the  application  was  refused  cxpn-sslv  on  the  ground  that  no 
application  for  leave  to  appeal  had  been  made  to  the  Supreme 
Courr. 

Their  Lordships  desire  that  it  should  lie  clearly  understood,  as 
a  rule  of  general,  if  not  universal  application,  that  this  committee 
will  not  entertain  a  petition  for  leave  \»  prosecute  an  appeal  in 
forma  pauperis,  wher"  the  Courts  l.elou  has  power  to  grant  leave 
on  the  usual  conditions,  unless  in  the  iir-i  instance  an  application 
for  leave  to  appeal  has  been  made  within  due  time  to  the  Court 
from  which  it  is  proposed  that  the  appeal  should  be  brought, 


IX   MATTKR   OF    IMs 

Mosi.s  \.    PARKER  KT  AL  l 

41.  The  Royal  prerogative  of  granting  appeals  from  courts  of 
justice  does  not  apply  to  a  east'  whereby  the  Act  of  a  colonial 
Legislature  a  jurisdiction  is  conferred  upon  the  Suprenu 
Courr.  bur  it  is  expressly  provided  that  the  court  is  to  bo 
guided  by  equity  and  good  conscience  only,  and  is  not  to  be 
bound  by  the  strict  rules  of  law  or  by  legal  technicalities  and 
forms,  as  the  court  is  not  then  acting  in  a  judicial  character 
so  as  to  attract  the  prerogative. 

LORD  HomiorsE,  pacre  113:—  If  it  were  clear  that  appeals  ought 
to  be  allowed  such  difficulties  would  doubtless  be  met  somcli. 
But  there  are  some  arguments  to  show  that  a  matter  is  not  of 
appealable   nature.       In    the   case   of    Tlifbrryr    v.    Lainlni. 
board  bad  to  consider  the  effect  of  a  Quebec  statute  which  tr 

1  Tasmania.   5th   March.  1896.  74   I.    T.   R..   112:    fi5  L.  J.   R..  n.s., 

2  35    I..  T.  Rep..    640;     App.    Cas.,    102. 
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ferred   thr  contp  i    elections   to    the    Legislative 

Assembly  from  the  Assembly  itself  to  the  Court  of  Queeu's  Bench. 
The  statute  provided   thai  the  judgment  of  the  court  should  not 
appeal.      Though  that  provision  would  destroy  the 
rigl.  :MI  appeal,  it  did  not,  taken  by  itself,  destroy 

of  the  lro\vn  to  allow  one.  But  this  Board  held 
that  the%\  must  have  regard  to  the  special  nature  of  the  subject; 
to  the  circumstance  that  election  dispute  were  not  mere  ordinary 
ei\il  rights,  and  iliat  the  statute  was  creating  a  new  and  unknown 
jurisdiction  for  the  purpose  of  vesting  in  a  particular  court  the 
very  peculiar  jurisdiction  ~up  to  that  time  had  existed  in  the  As- 
sembly. And  they  came  to  the  conclusion  that  the  intention  of  the 
Legislature  was  to  create  a  tribunal  in  a  manner  which 

ill]  make  its  decision  final  for  all  purposes,  and  should  not 
annex  to  it  the  incident  of  being  reviewed  by  the  Crown,  under  its 
prerogati\e.  The  reasons  there  given  apply  closely  to  the  present 
case.  Applications  for  land  yet  ungranted  by  the  Crown  are  cer- 
tainly not  ordinary  civil  rights.  They  are  created  and  regulated 
by  the  law  of  each  colony  and  in  this  colony  of  Tasmania  were 
up  to  1858  carefully  keep  out  of  the  province  of  legal  claims.  In 
1858  they  were  transferred  to  the  court  with  an  express  provision 
that  its  decision  be  final.  So  far  the  case  resembles  the  Quebec 
election  case.  But  it  has  also  the  very  important  additional  in- 
cident that  the  Legislature  ordered  the  court  to  be  guided  by  the 
same  principles  as  were  laid  down  for  the  commissioner  and  ex- 
pressly exonerated  them  from  all  rules  of  law  or  practice.  It  is 
clear  to  their  Lordships  that  those  affairs  have  been  placed  in  the 
hands  of  the  judges  as  persons  from  whom  the  I"1-:  opinion  mi-lit 
be  obtained  and  not  as  a  court  administering  justice  between  liti- 
gants, and  they  hold  that  such  functions  do  not  attract  the  pre- 
rogative of  the  Crown  to  that  appeal.  In  Thrrlrrf/e  v.  Ijfitxln/,1 
the  Hoard  pointed  out.  that  the-  case  between  the  parties  was  one 
in  which  they  would  not  think  of  admitting  an  appeal  if  the  power 

-ted.     Their  Lordships  make  the  same  remark  here.     Indeed 
if  they  were  to  cast  about  for  illustrations   of  the   absurdity  of 
appeals  under  such  conditions  as  were  created  by  the  Act  of  1858 
no  more  glaring  one  could  be  found  than  the  present  case.     For 
the  petitioner's  complaint   is  that  1he  judges  below  have  not  sufli- 
iitly   availed    themselves   of   their   emancipation    from  rules   of 
law  equity  and  practice,  but  on  the  contrary  have  suffered  them- 
uided  1  ;v  both  law  and  common  sense,  first,  in  refusing 
to  look  at  evidence  tendered  for  the  purpose  of  contradicting  the 
nlairi  -,  f'  a  formal  instrument,  and  secondlv,  in  «;ivinir  to  that 

instrument    its   plain  effect    in  accordance  with   English  law. 

JOHNSON'  v.   VoiGHT.2 

!•'.    \Ylioiv    ;1    Court   lias    n    discretion    in   irrantino-  loavo   of 
appeal,  to  imp<>-e  -udi  terms  as  it  thinks  just,  it  is  not  a  proper 

r,    L.  T.  -R..   r,|0;     Opp.    ('a?..   102. 

is,    varied,    12th    May,    1S|ir,.    H.'   L,.  J.  R.,   n.s.,   87. 
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exercise  of  such  discretion,  in  view  of  the  supposed  merits  of 
the  ease1,  which  on  an  application  for  leave  to  appeal  arc  n«»t 
properly  before  it,  to  impose  as  a  condition  of  leave  the  giving 
of  security  for  payment  of  the  sum  awarded  l»y  the  judgment 
which  i he  appellant  seeks  to  impeach. 

Sec  the  cause   of  KENT   v.    I. A   ( '«>\i  MTNAUTE  DES  Suiuus  DE 
CHARITE  DE  I.A   PROVIDENCE,    HANKS  AND   UANKI.M.,   \os. 
17  and  18,  and  the  reni'iikx  of  Lord  Dnvcy  in  /inc. 


IX   MATTER   OF    I'OIOl. 

THE  PALGRAVE  GOLD  MIMX<;  COMPANY  v.   M<  MILLAX  l 

4-'!.  \Yhere  the  merits  of  a  case  have  hi  t-n  brought  fully  before 
a  court  which  has  juridiction  to  deal  with  it,  the  Judicial 
Committee  will  not  reverse  the  judgment  of  the  court  on  the 
ground  that  the  proceedings  were  commenced  in  an  informal 
manner. 

44.  The  Judicial  Committee  will  n»t  allow  points  which  wore 
deliberately  abandoned  in  the  e<>urt  below  to  be  argued  before 
them. 


IX   QVKST10X   OF  COSTS. 

v        !<>N   v.   SMITH  - 

45.    \Yliere  the  amount  in  dispute  i  :mt  for  which  an 

appeal  lies  in  strict  course  of  law,  but   -p>ci;d  leave  to  appeal 
is  given  on  account  of  the  general  in  MCC  of  the  question 

of  dispute,  the  appellant  will  be   put    i;:  ;.u  obligation  to 

pay  the  costs  of  the  appeal  in  any  event. 

LORD  HOBIIOUSE,  page  133 : — The  costs  of  the  appeal  stand  in 
a  different  position.    The  verdict  was  for  £200,  which  is  under 
amount  for  which  an  appeal  lies  in  strict  course  of  law.     Sp< . 
leave  to  appeal  was  granted  because  of  the  general  nature  of  q: 
tion ;  hut  the  Board  tl  ink  that  it  would  he  hard  for  the  ind 
suitor  to  boar  the  costs  of  an  appeal  admitted  on  such  a  i: 
and  they  therefore  put  the  appellant  under  the  obliirat 
cost  in  any  event.    The  order  will  he  according  to  that  condit 


1  Nova  Scotia,  rev.,   23rd  July.    1S92.   67  I,.  T.  R..   n.s..   245. 

2  \Vestern  Australia,  2nd   February    1S95.  72   I,.   T.  R..  n.?., 
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FORGET  v.  OSTIGXY  l 

K;.  Where  the  amount  at  stake  was  small  and  the  appellant 
obtained  special  leave  to  appeal  on  the  ground  that  the  ques- 
tion was  of  wide  ii.-neral  interest,  especially  to  those  following 
hi-  calling,  lie  was  ordered,  though  successful  in  the  appeal,  to 
pay  the  costs  ot'  lr.it  h  sides. 

MCDONALD     V.    BELCHER2 

17.  Spicial  leave  having  been  granted  from  a  decree  of  the 
Supreme  Court  of  Canada,  on  a  petition  stating  that  the  con- 
struction of  the  said  statute  was  a  matter  of  general  public 
importance,  without  stating  that  it  had  been  repealed:— 

1s.  It  was  held  that  as  the  omission  was  immaterial  and 
In. mi  fide  the  appellant  should  not  be  deprived  of  his  costs. 

EARL  OF  HALSBURY,  J.C.,  page  436 : — A  preliminary  objection 
\va>  taken  by  the  respondents  that  the  particular  statute  in  question, 
the  construction  of  which  was  stated  to  be  a  matter  of  general 
public  importance  justifying  an  application  to  His  Majesty  in 
Council  for  special  leave  to  appeal,  had  at  the  time  of  such  ap- 
plication been  repealed,  and  that  the  appellant  ought  to  have 
brought  that  fact  before  their  Lordships  at  the  time  when  his 
application  was  made.  It  has  not  been  suggested,  and  very  pro- 
perly not  suggested,  that  there  was  any  lack  of  bona  fides  on  the 
part  of  the  appellant.  Their  Lordships  do  not,  however,  consider 
the  point  to  be  such  as  to  affect  the  question  of  costs  in  this  case, 
inasmuch  as  the  real  question  arising  on  this  appeal,  namely, 
whether  or  not  an  order  made  under  the  circumstances  stated  was 
a  final  judgment  within  the  meaning  of  the  statute,  is  as  important 
now  as  it  was  then.  Their  Lordships  have  already  expressed  their 
opinion  that  it  was  a  final  judgment'-  and  it  is  only  necessary  to 
ndd  that  some  of  the  confusion  and  difficulties  that  have  arisen 
are  due  to  the  acts  of  the  respondents  themselves.  If  the  causes 
of  action  had  been  allowed  to  take  their  ordinary  course  and  the 
whole  matter  had  been  disposed  of  by  the  learned  judge  in  the 
Territorial  Court,  no  question  could  possibly  have  arisen,  and  the 
learned  judp-  would  probably  have  disposed  of  the  costs,  and  have 
used  lani_rua.Lre  not  open  to  ambiguity  in  disposing  of  the  whole 
litiaration.  I'ut  at  the  express  desire  ,,f  il,(-  respondents  themselves. 


!0th    March,    1895,    72    L.    T.    R..    p.    399:    L.    R.,    1895, 
.   Gas.,   318. 

2   Snpr.  p..   Cnnadn.   rev.,   28th  April.   1904.  T,.  R.,   1904.  App.  Cas.,  429; 
L.  J.  R.,   n.s.,    91. 
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tic  t(i<»k  out  of  the  account  the  particular  item  <>f  the  claim  for 
l.i|(H)j  and  gave  judgmenf  upon  that  particular  item.  The  com- 
pliance with  tliis  request  of  the  respondents  has  probably  Driven 
rise  to  all  this  trouhle.  I'.ut  the  question  whether  the  order  under 
consideration  was  or  was  not  a  final  judgment  is  as  important  to- 
day as  it  was  hefore  the  statute  referred  to  was  repealed.  The 
result  is  that  their  Lordships  find  no  sullieient  reason  to  deprive 
the  appellant  of  his  ordinary  right  to  the  costs  of  the  appeal. 

IN    »Jl   i:STIONS   01     1    U'T. 

ALLAN   v.    MORRISON  l 

•H>.  Ii  is  not  i  he  practice  of  the  Judicial  Committee  to  re- 
view concurrent  finding's  of  fact,  though  it  may  of  course  be 
done  in  exceptional  circumstances. 

AKCHAMHAULT  ET  vn;   v.  ARCHAMBAULT  KT  AL.  - 

">().  Where  there  are  concttrn  nt  li  ml  ings  of  fact,  as  to  a  tes- 
tator's competence  and  freedom  l'n>m  undue  influence,  the  Ju- 
dicial Committee  will  not  disturlt  the  judgment,  unless  it  be 
made  plain  that  there  has  been  a  miscarriage  of  justice,  or,  at 
least,  that  the  evidence  has  not  been  adiipiately  we'ghed  or 
considered. 

LOUD  DAVKY.  page  580: — Their  Lordships  <!<>  not  feel  called  upon 
to  express  any  judgment  of  their  own  on  these  i-sues  which  have 
been  raised,  an  on  which  there  is  this  conllict  of  evidence.  The 
evidence  has  heen  considered  by  the  learned  judge  who  tried  the 
action  and  saw  thr-  witnesses.  His  judgment  is  a  short  one.  hut 
now  the  worse  for  that,  and  it  is  expressed  in  these  terms:  <:  Con- 
sidering that  the  plaintiff  has  not  proved  that  the  said  Dieudonnc 
Archambault  was  neither  sound  in  mind  nor  master  of  his  will 
when  he  made  the  testaments,  codicils,  and  donations  which  are 
sought  to  he  set  aside,  and  that  it  has  not  heen  established  that 
the  said  testaments,  etc.,  were  the  work  of  the  fraud  practised  by, 
or  tho  fear  inspired  by  the  defendant  on  the  sick  brain  of  the  said 
Pieudonne  Archambault,  but  that  it  results  in  the  contrary  < 
elusion  from  the  documents  in  t'he  cause  that  at  all  times  \\ 
these  testaments,  etc..  were  consented  to  and  signed  the  said  !>'• 
clonne  Archambault  enjoyed  his  mental  faculties:  that  he  was  in 
a  state  to  dispose  of  his  goods,  and  exercised  that  right  freely  and 
without  suggestion  on  the  part  of  the  defendant,  or  of  any  other 


1  New   Zealand.  afT..   llth   July.   1900.   L,.   R.   1900,   App.  Cns..  604. 

2  Quebec.     afT..     1fith     July.     1902,     L.     R.,    1902.     App.     Cns..     575: 
L.  T.  R..    404;      71    T..  J.  R..    n.s..    131. 
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person,  ami  without  any  fraud  or  iniluence  having  induced  him 
to  make  such  disposition;  and  that  he  preserved  until  his  decease 
the  general  administration  of  his  goods  and  control  of  his  fortune." 

on  that  linding  tin-  learned  judge  dismissed  the  action.  It  will 
be  .  d  that-  tlir  learned  judge  finds  not  only  that  the  evidence 

insufficient  to  prove  her  case,  but  that  the  de- 
dant  had  ailirmatively  established  the  doctor's  competence  and 
join  from  undue  iniluence. 

The  ease  then  came  by  way  of  appeal  before  the  Court  of  King's 
Bench.  The  Chief  Justice,  Sir  Alexandre  Lacoste,  was  not  sitting, 
for  a  particular  reason  which  need  not  be  mentioned,  but  the  case 
was  heard  by  four  judges  of  that  Court,  and  their  -unanimous 
judgment  was  delivered  in  a  very  full  and  apparently  very  carefully 
considered  judgment  of  Bosse,  J.,  with  the  result  that,  after  re- 
viewing the  evidence  more  fully  il:;;n  it  had  been  reviewed  in  the 
judgment  of  the  judge  of  first  instance,  the  Court  of  King'.-  I'.eiich 
unanimously  affirmed  the  judgment  and  dismissed  the  action. 

Their  Lordships,  therefore,  have  concurrent  judgments  of  the 
two  Courts  below  on  what  is  solely  a  question  of  fact;  and  their 
Lordships  are  the  more  disposed  to  attach  weight  to  the  circum- 
stance from  the  evident  signs,  which  appear  to  anybody  who  Avill 
read  the  judgment  of  Bosse,  J.,  of  the  care  and  pains  which  the 
learned  judges  had  taken  to  go  through  the  evidence,  and  to  form 
•  own  conclusions  upon  it,  and  not  merely  to  adopt  that  of 
1he  Court  below.  Of  course,  even  four  judges  of  the  Court  of 
King's  I'.ench  may  err.  Everyone  is  liable  to  error.  ]STo  doubt  the 
appellant,  and  the  appellant's  counsel,  think  that  the  four  judges 
took  a  wholly  erroneous  view  of  the  evidence.  The  appellant's 
counsel,  however,  has  not  succeeded  in  convincing  their  Lordships 
that  they  did  so,  and  it  is  plain  on  the  face  of  their  judgment  that 
the-/  have  carefully  discussed,  analysed,  and  considered  the  evi- 
dence. It  is  not  the  practice  of  this  Board  to  disturb  a.  judgment 
OD  a  question  of  fact  where  the  Courts  below  have  unanimously 
agreed  in  their  conclusion  on  the  evidence,  oxeoitt  where  it  is  made 
plain  that  there  has  been  a  miscarriage  of  justice,  or  at  least  that 
the  evidence  has  not  been  adequate] v  weighed  or  considered.  This 
is  certainly  not  a  case  in  which  their  Lordships  would  be  disposed 
to  depart  from  that  practice.  <>r  in  which  they  would  feel  e-'lled 
upon  to  express  a  decided  opinion  of  their  own  upon  the  result  to 
which  the  evidence  leads  their  minds.  In  sayinsr  this  they  do  not 

-ire  in  be  understood  as  savins  that  they  see,  from  their  perusa] 
of  the  evidence,  any  reason  whatever  for  believing  that  either  the 
learned  -junV,.  of  first  instance  ,,-•  -(he  learned  judires  in  the  Court 
of  Kin'/-'  r.ench  have  come  to  an  erroneous  conclusion. 


i:  \i. 

WHITNEY  v.  JOYCE  KT 


.M.  Where  there  are  concurrent  findings  of  fad  in  the  court) 
,  it  is  incumbent  on  ;in  appellant  to  llu-  Judicial  Com- 
mit.ttv  to  adduce  very  clear  proof  that  there  is  error  in  the 
judgment  appealed  from.  It  is  not  sufficient  to  allege  that  the 
judges  in  the  courts  below  have  approached  the  question  from  a 
wrong  point  of  view,  and  have  failed  to  give  just  weight  to 
various  minute  circumstances. 

LOIJD  MACNAGIITEN,  page  75  :  —  The  appellant  seeks  to  reverse  the 
judgment  of  the  Court  of  King-'s  Bench  for  the  Province  of  Que- 
bec, which  affirmed  the  judgment  of  the  Superior  Court  of  Mont- 
real. Now,  it  is  well  settled  that  when  the  question  is  whether 
concurrent  judgments  of  the  courts  below  shall  be  reversed  on  the 
ground  that  the  judges  have  taken  an  erroneous  view  of  the  facts, 
it  is  incumbent  on  the  appellant  to  adduce  the  clearest  proof  that 
there  is  an  error  in  the  judgment  appealed  from,  and  ,so  to  speak, 
to  put  his  finger  on  the  mistake.  That  rule  has  often  been  laid 
down  but  never  more  distinctly  than  in  an  appeal  from  tho 
very  court  from  which  the  piv>mt  appeal  is  brought.  In 
the  case  of  Allen  v.  Quebec  H'<//  >mpan-i/,-  the  judg- 

ment of  this  Board  was  delivered  l.y  Lord  Ilerschell.  His 
Lordship  said:  'v  It  has  always  be.  n  the  view  taken  by  this 
Committee  in  advising  Her  Maj«  -i  y,  \\l;<-u  the  question  for 
determination  has  heen  whether  tin  euneimvnt  judgment  of  the 
judges  who  have  been  unanimous  !  -hould  be  supported  or 

reversed,  that  unless  it  be  shown  with  a!'-,,  lute  clearness  that  some 
blunder  or  error  is  apparent  in  the  way  in  whieh  the  learned  judges 
below  have  dealt  with  the  facts,  thi>  '  nittec  would  not  advise 
Her  Majesty  that  the  judgment  should  l>e  i.  \vixed."  Then,  after 
quoting  judgments  of  Lord  Kingsdo\vn  and  I."i'd  Cairns  to  the 
same  effect,  his  Lordship  goes  on  to  say:  "  Their  Lordships  en- 
tirely adhere  to  the  view  thus  expressed,  and  therefore  they  do  not 
consider  that  the  question  they  have  <  rmine  is,  what  con- 

clusion they  would  have  arrived  at  if  the  matter  had  for  the  first 
time  come  "before  them,  but  whether  it   ha-  been  established  that 
the  judgments  of  the  courts  below  were  clearly  wrong."     Tn  this 
case  six  judges  —  five  in  the  Court  of  Appeal  and  the  learned  judge 
who  heard  the  evidence  and  saw  the  witnesses  —  have  come  to  the 
conclusion  that  the  plaintiff  Whitney  failed  to  prove  the  part' 
ship  upon  which  his  claim  was  based.     The  only  difference  bet\v 
the  courts  is  that  in  the  one  the  opinion  was  expressed  tha1 
and  Greenshields  were  to  be  believed,  while  the  Court  of  Appeal 


1  Quebec,   aff.,    4th   July.    1906.   9'>   T.  I,.  R..   74:     75   L.  J.  R..   n.s 
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has  refrained  fnun  expressing  any  opinion  on  that  subject.  No 
error  was  actually  shown  or  even  distinctly  alleged.  The  argu- 
ments merelv  came  t"  this — that  the  judges  below  must  have  ap- 
proached the  (|iicstion  from  a  wrong  point  of  view  and  failed  to 
give  just  weight  in  a  nunihcr  of  minute  circumstances  which  have 
little  or  ii"  bearing  on  the  vital  matter  in  issue.  Nothing,  there- 
ains  for  their  Lordships,  but  humbly  to  advise  His 
Majesty  that  the  appeal  should  lie  dismissed. 

ITTITIOXS   OF    RIM1T. 

REGIXA  v.  DEMEES  * 

'>-.  An  appeal  He-  t"  i For  -Maji  sty  in  Council  from  a  decision 
of  tin  Court  of  Queen'*  "Bench  on  a  Petition  of  right. 

RAISING   OF   XKW   ISSUE. 

OWNERS  OF  THE  u  SS.  PLEIADES   v.   OWNERS  OF  THE  "  SS. 
JAM-:  "    i  T   AL.2 

o-"».  Their  Lordships  will  not  entertain  an  appeal  in  a  case  of 
•  •nllisinn  in  a  question  of  contributory  negligence  which  was  not 
raised  In  the  court  below. 

(  'n.VXKCTKTT    FlRE    IxSI'RAXCE    CoMPAXY    V.     KAVAXACII3 

~>\.  \Yhere  a  writ  and  declaration  alhged  that  the  defendant 
had  been  guilty  of  wilful  deceit,  and  had  fraudulently  effected 
a  transference  of  fire  insurance  in  his  books  after  a  fire  had 
occurred,  from  a  company  of  which  he  was  agent,  to  the 
appellants,  of  whom  he  was  also  agent,  with  a  specific 
fraudulent  purpose,  and  such  charges  of  fraud  and  deceit 
failed  :- 

55.  It  was  held,  that  tin1  appellants  could  not  be  allowed  in 
linal  appeal  to  contend  for  the  first  time  that  the  pleadings 
and  evidence  disclosed  such  negligence  or  breach  of  duty  by 
Hie  resp  ndeiit  as  their  agent  as  is  in  law  sufficient  to  infer 
his  liability  for  the  amount  paid  by  them  under  the  insurance 
so  tran-fenvd.  Fraud  was  of  the  essence  of  the  declaration 


1   Qn.  IM  ,•.     r(.v..     Oth     December,     1899,    L,.     R.,     1900,    App.     Cas.,     103; 
1    U  T.  R..    TOT,;     690    I,.  J.  R.,    n.s.,    5. 

.    A.lmiralty,   aff.,  14th   February.   1S91,   60   K   J.   R.,    <^ 

I'--,     aff.,     :'«ith      July,     1892,     L.     R.,     1892,   App.     Cas.,     473;     67 
1-.  T.  R.,  n.s.,  508;   61  L.  J.  R.,  n.s.,  150;   8  T.  L.  Rep.,  752. 
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and  the  »  vi  deuce  of  the  respondent  directed  In  that  issue  ean- 
n« >r.  be  accepted  as  representing  all  that  h<  would  have  brought 
t'«rward  to  rebut  a  charge  of  negligence;  nor  ha«l  the  points 
connected  with  that  issue  been  submitted  to  the  Courts  below. 

LOI;D  WATSON*,  page  4SO : — When  a  question  of  law  is  raised  for 
the  first  time  in  the  court  of  last  resort,  upon  the  construction  of  a 
document,  or  upon  facts  either  admitted  or  proved  beyond  con- 
troversy, it  is  not  only  competent  but  expedient,  in  the  interest  of 
justice  to  entertain  the  plea.  The  expediency  of  adopting  that 
course  may  be  doubted,  when  the  plea  eannot  be  disposed  of  with- 
out deciding  nice  questions  of  fact,  in  considering  which  the  Court 
of  ultimate  review  is  placed  in  a  much  less  advantageous  position 
than  the  Courts  below,  l.ut  their  l.<>rdships  have  no  hesitation  in 
holding  that  the  course  ought  not.  in  any  ease,  to  be  followed,  unless 
the  Court  is  satisfied  that  the  evidence  upon  which  they  are  asked 
to  decide  established  beyond  doubt  that  the  facts  if  fully  investi- 
gated would  have  supported  the  new  plea.  To  accept  the  proof 
adduced  by  a  defendant  in  order  to  clear  himself  of  a  charge  of 
fraud  as  representing  ali  the  e\ -id- 'in •<•  which  lie  could  have  brought 
forward  in  order  to  rebut  a  chai  negligence,  might  be  at- 

tented  with  the  risk  of  doiiiLT  in; 

IVAKl'NAt:  \TK-11      V.     l-'llMMNAMU'S    KT    AI..1 

.".<;.  A  Court,  of  appeal  ought  only  to  dceide  in  favour  of  an 
appellant  on  a  ground  put  forward  for  th<  firsl  lime  on  the  hear- 
ing of  the  appeal,  if  it  be  sail-  i>'l  that  it  ha-  l>-f»rc  it  beyond 
all  doubt  all  the  facts  bearing  up'.n  the  new  c-ntcnt  i..n  a-  com- 
pletely as  if  it  had  been  raised  at  the  trial  ;  but,  in  the  absence 
of  a  cross-appeal  by  the  next  of  kin.  the  deei-ion  must  be 
affirmed,  but.  without  costs. 

LORD  LIXDLEY.  page  3:30 : — On  this  part  of  the  ca-e  their  Lord- 
ships  adhere  to  the  sound  principle  acted  upon  by  the  House  of 
I  ords  in  the  ease  of  The  Tasmania?  Tin  re  negligence  on  the 
part  of  tho  captain  of  a  ship  was  relied  upon  i  •  fore  the  Court  of 
Appeal  although  not  investigated  at  the  trial,  l.ord  Her-ehell  said: 
•'  I  think  that  a  point  such  as  this,  n«'  -he  trial  and  pre- 

sented for  the  first  time  in  the  Court  of  Appeal,  ought  to  be  most 
jealously  scrutinised.     The  conduct  of  i  at  the  trial  is  Q 

erned  by,  and  the  questions  asked  of  tin-  witnesses  are  'lirertr'i 
the  points  then  suggested,  and  it  is  obvious  that  no  care  • 
ciscd  in  the  elucidation  of  facts  not  material  to  them.     It  a 
to  me  that  under  these  circumstances  a   Court  of  Apt- 
onlv  to  decide  in   favour  of  an   appellant  on  a  ground 

1  Oylon.  aff..   10th   March.   1902.   86   L.  T.  R.  .129. 

2  6.T    L.    T.    Rfp..    11;    IF.    App.    Cas..    223. 
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forward  for  the  lirst  time,  ii  ii  be  satisfied  beyond  doubt,  first  that 
it  has  before  it  all  the  facts  bearing  upon  the  new  contention  as 
completely  as  would  have  been  the  case  if  the  controversy  had 
ari.-en  at  the  trial  :  ami.  next,  that  no  satisfactory  explanation  could 
have  been  those  whose  conduct  is  an  opportunity  for 

explanation  had  been  afforded  them  when  in  the  witness-box." 
The  second  ami  (he  third  issues  rendered  it  necessary  to  investi- 
the  capacity  of  the  testator  and  his  freedom  from  undue  in- 
fluence, but  pra< -tit-ally  such  a  general  investigation  is  very  dif- 
ferent from  an  investigation  of  a  more  limited  range  and  pointed 
to  the  specific  question  whether  the  testator  when  he  made  his  will 
was  able  to  understand  and  understood  that  he  was  disposing  of 
his  tea  and  cocoa  estates.  This  question  was  never  raised  at  the 
d,  and  not  having  been  so  raised  their  Lordships  are  of  opinion 
that  the  will  should  have  been  upheld  or  set  aside;  and  not  have 
been  upheld  as  to  the  movable  property  and  set  aside  as  to  im- 
movable property.  In  Fulton  \.  Autlrcw?  Norrdl  \.  Morrcll,-  and 
other  cases  of  that  sort,  where  words  or  clauses  have  been  omitted 
I  nun  the  probate,  the  court  has  always  acted  on  evidence  pointedly 
addressed  to  the  words  or  clauses  said  to  have  been  improperly  in- 
serted  in  the  will,  and  it  is  obviously  most  important  that  this 
pr  ictice  should  not  be  departed  from.  Their  Lordships,  however, 
have  ilie  saii.-faciion  of  feeling  that  no  injustice  has  been  done  in 
this  case3  I'm'  they  have  come  to  the  conclusion  that  the  decision  of 
the  district  judge  was  correct,  and  that  the  widow's  appeal  from  it 
"ii u lit  to  have  been  dismissed.  They  have,  however,  thought  it 
right  to  point  out  the  objection  in  principle  to  the  order  appealed 
from  in  order  to  prevent  a  repetition  of  the  mistake  which  has  been 
made. 

CONNOLLY  ET  AL.  v.   CONSUMER'S  CORDAGE  COMPANY  3 

t 

.">7.  It  is  the  right  and  duty  of  the  Court  at  any  stage  of  a 
cause  to  consider,  and,  if  it  bo  proved,  to  act  upon,  an  illegality 
which  may  be  fatal  to  the  contention  of  either  party  to  the 
litigation,  so  as  to  prevent  the  process  of  the  court  from  being 
ii-i  d  to  establish  a  claim  which  ought  not  to  be  enforced. 

58.  Hut  in  a  case  in  which  a  court  of  appeal,  after  argument 
and  before  judgment,  raised  of  its  own  motion  the  question 
of  the  illegality  of  the  contract  upon  which  the  action  was 
brought,  which  had  not  been  raised  in  argument  before  them, 
the  .Judicial  Committee,  though,  considering  the  circumstances 
very  suspicious,  declined  to  give  judgment  upon  questions 


1  33   L.  T.  Rep.,  209;    L.  Rep.,  7  H.  L,.,  44S. 

2  46    T,.  T.  Rep.,    48:5;     7    P.  Div.,    68. 

3  Suj.r    •       Canada,    Ith   August,  1903,  89  L.  T.  R.  347. 
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which  had  not  been  raise*.!  in  the  court  below,  and  .-cut  the  case- 
hack  for  a  new  trial. 


LOHD  HALSBUKY,  L.C.,  page  :U!) : — With  reference  to  tin- 
tion  of  fact,  their  Lordships  entertain  no  douht  that  it  is  the  right 
and  duty  of  the  court  at  any  stage  of  the  cause  to  consider,  and,  if  it 
is  sulliciently  proved  to  act  upon,  an  illegality  which  may  turn  out 
to  he  fatal  to  the  claim  of  either  of  the  parties  to  the  litigation. 
Their  Lordships,  however,  do  not  desire  to  express  any  opinion 
on  the  suhject  of  the  supposed  illegality  of  the  contract  in  dispute 
beyond  this,  that  the  whole  circumstances  were  undoubtedly  fraught 
with  suspicion,  and  their  Lordships  do  not  doubt  that  the  learned 
judges  had  a  right,  and  that  it  was  their  duty  if  they  thought  the 
facts  were  established,  to  hike  care  that  the  process  of  the  court 
should  not  be  used  for  the  pun  establishing  a  claim  that 

ought  not  to  be  permitted  to  be  enforced  in  a  court  of  justice.  At 
the  same  time,  when  one  considers  that  neither  at  the  original 
trial  nor  at  any  subsequent  period  was  any  evidence  offered  on 
the  question  of  illegality,  it  is  inipns.-ible  to  resist  the  cogency  of 
the  argument  of  counsel  that  he  has  imi  had  an  apportunity  of 
meeting  the  allegations  that  are  ted  against  his  client.  As 

already  stated,  the  circumstances  ar>  lit  with  suspicion;  but, 

suspicious  as  they  are,  they  may.  nevertheless,  be  susceptible  of 
explanation,  and,  if  so,  the  opportunity  for  explanation  and  de- 
fence ought  to  have  been  given.  That  has  not  been  done;  and 
whatever  may  be  the  suspicions  that  their  Lordships,  in  common 
with  the  learned  judges  below,  may  entertain  upon  the  subject', 
mere  suspicion,  without  judicial  proof,  i-  noi  sufficient  for  a  court 
of  justice  to  act  upon.  Their  Lordships  are  accordingly  unable 
to  ath'nn  the  judgment  of  the  Supienh  Court  in  regard  to  the  ques- 
tion of  illegality.  The  question  i<  u»\\  rai-e.l  as  to  the  form  and 
extent  of  any  recommendation  to  II;.-  Majesty  which  their  Lord- 
ships are  in  a  position  to  make  that  will  meet  the  justice  of  the  case. 
On  the  one  hand,  it  is  not  desirable  ilia;  ail  expenses  should  havo 
been  incurred  in  vain.  Their  Lordshi  therefore  disposed  to 

think  that,  upon  proper  application  i  judges,  it  would  bo  right 

that   the  parties  should  be  permitted   to  ask,  and,  if  the  learned 
judges  agree  to  it.  to  make  use  of  the  evidence  which  has  already 
been  given.     Again  with   reference  to  the  question  of  the  illegal 
agreement,  and  its  effect,  their  Lordships  think  that  opportunity 
should  be  given  to  those  who  are  the  natural  and  proper  guard 
of  the  administration  of  the  law.   to  intervene  if  they  th 
Their  Lordships  do  not  entertain  any  doubt   that,  upon   pr..perl; 
framed  pleadings,  the  firinia  facie  right  of  the  plaintiffs  to  Tee- 
the money  lent  could  be  established,  and  that  but  for  the  ques1 
of  the  illegality  of  the  contract,  this  would  be  an  undefended  ae; 
Their  Lordships  have,  therefore,  had  carefully  to  consi 
way  they  can,  after  all  this  lapse  of  time,  meet  the  justice  of 

P.  C.  4 
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case,  ami  g  the  parlies  the  rii:ht  that  arc  respectively  due  to 

them. 

Lnnl    Davey   in  .  l/<  •////  v.  Archarribault, 

.  G  :     '  ' 

».i  (  i  ic i TV  IN  APPF.AI.S. 

THE  HESKETTS  l 

59.   The   rule    L5th   of  the    Privy   Council,    Kule    of  1865, 
dating  a])])cllate  procedure  from  Vice-Admiralty  Courts  by 

which  an  appellant  is  required  to  give  l>;iil  in  £200,  to  answer 
the  cost  of  appi  al  is  not  implied ly  repealed  by  rule  150  of  the 
Vice-. \dniiralty  Court,  Uules  of  1883,  Ly  which  an  appedlant 
may  be  required  lo  give  security  not  exceeding  £300  for  the 
costs  <»f  the  appeal,  but  the  Judicial  Committee  has  a  discretion 
in  fitting  cases  to  di>pense  the  appellant  from  giving  security 
under  rule  15th  of  the  Privy  Council  littles  1865. 

I  /ORB  ITomroi'sL:,  page  306  : — Their  Lordships  entertain  no  doubt 
that  they  have  the  power  in  fitting  cases  to  dispense  with  the 
provisions  of  the  earlier  Order-in-Council.  They  think  That  the 
circumstances  of  the  ease1  make  it  a  fitting  case,  and  they  therefore 
relieve  the  appellants  from  giving  further  security.  Their  Lord- 
ships,  therefore,  so  order  and  direet  the  costs  of  this  application  to 
istss  in  the  cause. 

SPKCIAI,  APPLICATIOXS. 

REX  v.  Louw.2 

''•<>.  Special  leave  will  not  bo  granted  to  appeal  from  a 
judgment  which  is  not  impeached,  merely  with  a  view  to 
have  an  abstract  point  of  law,  not  arising  in  the  case,  decided 
by  their  Lordships. 

F.  \i;i.  01    llAi.sr.rnY,  pai_v   111: — Their  Lordships  are  asked,  in 

srcise  »|  iheir  coiisiilutionnl  function,  to  advise  His  Majesiy, 

under  (ho    terms  of    sect,  51  of  the    Charter  of    Justice  for  the 

Colony,  to  admit  an  appeal  from  a  "judgment  or  determination" 

of  the  Supreme   Court  with  a   view  to   the   same  being  reversed, 

corrected,  or  varied.      There  has,  however,  been  no  "  judgment  or 

nation'1    in   this   case  which    can   be.   or  which,    indeed,   is 

_rht  to  lie.  either  reversed,  corrected,  or  varied.      Tt  is  admitted 

by  the  petitioner  that  the  judgment  of  the  Supreme  Court  is  to 

ad,  and   the  objed    of  the  petition   is  to  hav<    an   abstract  point 

law  which   did   not    arise   in   tb^  case  and  never  ou<rht  to  have 


New    P»nth   Wrilpp.   14th   November,    1S91.   G6   T.  L,.  R..   305. 

Good     Hope,     Mh    June,    1904,    I>.  K..    App.    Cas.,    412;      91 
L.  T.  R.,   210;     73  L.  J.  R.,   n.s.,   65. 
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been  reserved  at  all,  determined  now  by  way  of  appeal.  It  would 
be  extremely  inconvenient,  ami  wholly  unprecedented,  to  pick  out 
of  a  trial  some  observation  of  tbe  learned  judge  and  to  ask  to  have 
an  appeal  upon  it,  although  the  facts  at  the  trial  and  the  deter- 
mination of  the  trial  did  not  raise  the  question  at  all. 

UOBINSON    v.    CANADIAN    PACIFIC   RAILWAY   COMPANY* 


|'>1.  Special  leave  to  appeal  was  granted  in  this  case  for 
reasons  stated  l>y  Lord  Watson  as  follows: — On  the  application 
of  the  appellants,  their  Lordships  humbly  advised  II.  \-  Majesty 
to  grant  special  leave  to  appeal  against  that  part  of  the 
judgment  which  sustain  the  new  plea  raised  by  the  respondents 
after  the  second  trial. 

G~2.  In  making  their  recommendation,  their  Lordships 
were  influenced  by  these  eon -[derations — the  general  im- 
portance to  the  Province  <>|'  Mm  ke  of  the  question  arising 
upon  the  construction  of  IN  ('i\il  C'l.de;  the  great  difference 
of  judicial  opinion  which  it  evoked,  and  the  facts  that  the 
decision  of  the  majority  in  the  Supreme  Court  appears,  from 
the  judgment  of  3.1r.  .lust  ice  Ta-eh.  reaii,  to  have  been  based 
to  some  extent  upon  the  authority  of  Kn^li-h  decisions. 

LORD  "\VATSOX,  page  487: — In  the  course  of  ihe  argument  counsel 
for  the  parties  brought  somewhat  fully  under  their  Lordships' 
notice  the  la.w  of  reparation  applicable  to  cases  like  the  present 
as  it  existed  prior  to  the  inactim  ni  oi'  the  Code:  and  they  dis- 
cussed the  question  whether,  and  if  BO,  h»\v  far.  c.  "8  of  the  Sta- 
tute of  1859  altered  or  superseded  the  rules  of  the  old  French 
law.  These  may  be  interesting  topics,  but  they  are  foreign  to 
the  present  case,  if  the  provision  of  sect.  1  "">''•  apply  to  it  and  are 
themselves  intelligible  and  free  I'mm  ambiguity.  The  lan- 
guage used  by  Lord  Herchell  in  linn  I-  of  /.'•  :''/m/  v.  Vagliano 
Brothers,2  with  reference  to  the  Bills  of  K Change  Act,  188*2 
(45  and  -1(!  Viet.,  c.  (51),  as  equal  appk  to  the  Code  of 

Lower   Canada:      ''The    purposes   of   such    a    statute   surely   was 
that  on  any  point  specifically  dealt  vith  by  it,  the  law  should 
ascertained  by  interpreting  the  language  nstcad  of.  as  hef 

by  roaming  over  a  vast  number  of  authorities."      Their  Lordsl 
do  not  doubt  that,   as  the  noble  and  learned   Lord   in  tin 
case  indicates,  resort  must  be  had  to  the  pre-existing  law  in 
instances  where  the  Code  contains  provisions  of  doubtful   ii 
or  uses  languages  which  had  previously  acquired  a  techni 
ing.      But  an  appeal  to  earlier  law  and  decisisons  for 

1  23rd  July.  1S92.  I,.  R..  1S92,  App.  Cos.,  4S1:  67  I,.  T.  R..  505. 

2  1  App.  Cas..  145. 
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of  interpret  MI  ir  ,1  statutory  Code  can  only  be  justified  upon  some 
such  special  ground. 

MiiXTKKAL    GAS    Co.    V. 


•  '.:',.  Special  leave  to  appeal  may  hi  •  gi\vn  on  terms  that  the 
appellant  should  be  liable  to  pay  the  respondent's  cost  in  any 
.  vi  at 

QUI.XI.AX  v.  Cn  ii,  i).2 

('.  I.  On  petition  for  special  leave  to  appeal  from  a  decree  in 
a  matrimonial  separation  suit,  and  in  a  mortgage  suit,  from  an 
order  for  execution  of  the  last-mentioned  decree:— 

(>'>.  li  was  held  that  there  being  ground  for  appealing  from 
the  mortgage  decree,  the  leave  should  be  extended  to  both  suits, 
which  were  mixed  up  together. 

lid.  Their  Lordships  have  no  jurisdiction  to  order  a  stay  of 
sale  in  execution. 

Ex    PAETE   GREGORY.3 

C>~.  Neither  under  the  Victoria  Lunacy  Act  of  1S'.M>  nor 
under  a  Ixibcas  corpus  is  a  person  lawfully  detained  as  a  lunatic 
(•milled  as  of  right  to  have  the  question  of  his  lunacy  decided 
by  means  of  a  jury. 

<ix.  Special  leave  to  appeal  from  certain  orders  of  Court  re- 
fused, the  petitioner's  object  being  to  obtain  a  jury's  decision 
as  to  his  lunacy. 

\\  n.i  I.KY  OKK  CONCENTRATOR  SYXIUCATE  v.  GITII  Kii><;K.4 

69.  Where  a  case  raises  no  <|iieslion  of  law.  and  does  not  in- 
volve any  question  of  puhlic  importance,  special  leave  to  appeal 
will  not  l>e  given  merely  upon  the  ground  that  the  case  is  of  a 
substantial  character  and  of  great  importance  to  the  parties. 

7".    The  questions  of  the  application  of  that   law  to  the  parti- 
cular case    involving  .simply    tin-   construction  of  a   document,' 
however,   substantial    as   between   the    parties,    was  not  one   of 


1   Supr.    c..    Canada,    li'th    July,    1S9S,    L.    R.,    1S9S,    App.    Gas.,    718;    81 
I,.    T.    II..    2H\;    (!7   L.   J.   R.,   n.s.,    115. 

St.    Lucia,    L'Jinl    .M;iy,    1900,    1,.  R.,    1900,    App.    Cas.,    496;     69    L.  J.  R., 

28th   .Inly,   1000,   ]..  R.,   1901,   A|.p.   Cas.,   128. 
li.i,    -7th  June,   1906,  95  T.  L.,Rep.,   73;     L.  R.,   1906,  App.  Cas., 
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public  importance,  and  then-  \\-as  n<i  suflicieiit  ground  shewn 

for  gram  ing  \  he  pd  ii  i"ii. 

l'\>r  flic  remarks  <•/  lln'ir  Lordships  we  above  under  A  ».  \  1. 
TII.O.NKO  v.  Tin:  A.TTOENEY-GENERAL  <»K  THK  COLOXY  OF 

\ATAI..1 

71.  Special  leave  l<>  apprul  refused  where1  the  question  raised 
had  been  settled  hy  an  Ad  of  the  Colonial  Legislature. 

LORD  LoRi-:nri!\.  L.C..  page  Kit  : — Their  Lordships  are  unable 
to  advise  His  Majesty  to  grant  special  leave  to  appeal  in  this  case. 
The  question  raised  is  settled  by  an  Act  of  Natal,  and  it  is  not1 
within  the  power,  or  within  the  pn.\inee,  of  this  Board  to  discuss 
or  consider  the  policy  or  expedie:  wisdom  of  an  Act,  or  to 

do  anything  heyond  deciding  whether  the  Aet  applies.  Their 
Lordships  are  of  opinion  that  the  Aet  applies,  and  they  are  hound 
hy  it.  and  must  give  effect  L«>  it. 

TIMK    FOR   APPKALIXf;. 

(  IKTEVK  v.  PAIJKKK." 

TL'.  The  Judicial  Coinmittd  will  n«>t  alh-w  an  appellant  who 
is  out  of  time  for  a|>pealin^  a^ain-t  an  i-rder  to  make  a  fresh 
application  for  the  same  thing  t..  the  <-"iirt  below  in  order  to 
bring  himself  within  time  for  appealing  against  the  second 
order. 

7-"..  Where  there  has  heen  great  delay  ..n  tin-  ]>art  of  an  appel- 
lant in  the  assertion  of  his  alleged  ri".liN.  and  he  has  neglected 
to  bring  all  the  facts  known  to  him  properly  h.-fore  the  court 
below,  the  Judicial  Committee  will  \\<  'id  the  time  for  ap- 

pealing. 

Loiti)   DAVKY,  page   11."): — It   need    -  i>e  stated   that  thi< 

Board  would  never  allow  an  appellant.  \\  nt  of  time  for  appeal- 

ing from  an  order,  to  make  a  fresh  application  to  the  court  for 
same  thing  over  again,  and  to  get  refused  in  order  to  enable  him 
to  bring  himself  within  time.      It  would  he  trifling  with  the  pra.- 
tice  of  the  Board   to  allow  him  to  do  so.      The  appcllan 
to  be  perfectly  aware  of  his  difficulty,  because  in  his  prese; 
tion  he  asks  for  leave  to  appeal  against  the  orders  of  the 
1800,  and  the  20th  August,  1004.      He  is  perfectly  a\\ 


1  Xatal,   1907,   I,.  R  .   App.  ('as..   1907.   461:     76   !„.  J..  n 

2  Newfoundland,  USth  November,   1905.  94   t..  T.  R..  IK, 
n.s..   12. 
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objection  which  has  been  stated  bo  the  competency  of  his  appeal. 

Tlieir  Lordships  are  nol  prepared  tu  say  that  the  appellant  ought 

to  have  Leave  to  extend  his  appeal  in  ihat  manner.       He  is  asking 

for  nn  n,  the   Board.       I-   hi    in  a  position  to  ask 

for  •  Saving  regard  to  ilu-  delay  he  has  allowed 

lace  in   tli  tition  <>!'   what  he  thinks  are  his   rights, 

1  to  his  neglect,  when  all  the  faets  were  known  to  him  and  his 

ing  the  matter  properly  before  the-  court,  and  having 

.  further,  to  the  impossibility  ol'  his  getting  any  relief,  such 

fused  to  him  by  the  order  of  the  (iih  June,  IS'.i'.),  and 

.    I'.mi.  withoul    selling  aside  the  final  judgment 

i    6th   April.   1898,  their  Lordships  think  it  is  not  a  case  in 

which  they  should  advise  His  Majesty  to  allow  him  to  extend  the 

appi  al  in  the  manner  sought. 


ARBITRATION. 

A.WAJBD. 

ATLANTIC    «.V     NORTH-WEST    RAIIAVAY    COMPANY    v. 


KT    At..1 


1.  Where  nn  award  of  compensation,  made  in  an  arbitration 
under  the  Canadian  Railway  Act,  l^SS  (51  Viet,  c.  2 I'M. 
was  appealed  from,  it  was  held  that  the  Court  rightly  exer- 
cised  its  jurisdiction  by  reviewing  the  award  as  if  it  had  been 
the  judgment  of  a  subordinate  court;  that  is,  ,by  deciding 
whether  a  reasonable  estimate  of  the  evidence  had  been  made. 
It  was  not  authorized  by  the  section  to  disregard  the  award 
and  deal  with  the  evidence  de  novo,  as  if  it  had  been  a  court 
of  first  instance. 

LOT;I»  Sn  \\D.  page  263: — It  appears  to  their  Lordships  that  this 
was  not  the   intention  of  the  Legislature,  and  that  what  was  in- 
e  statute  was  not  that  the  Con  n  should  thus  entirely 
lersede   and  take  the  place   of   the   arbitrators,  but  that  ihey 
nliI  examine  into  the  justice  of  the  award  given  by  them  on  its 
merits  on  the  facts  as  well  as  the  law.      Previously  to  this  enact- 
ment (he  ( 'ourt  bad  pow<  r  only  to  approve  of  or  set  aside  the  award 
ors.      Tin-  might  often  cause  much  expense  and  incon- 
venience  in    renewed    proceedings   before   the  arbitrators,  and   the 
purpos  are  seems  to  have  been  to  enable  the  Court 

:d  this,  by  giving  power  ],>  make  or  rather  to  reform  the 
award  lev  correcting  any  erroneous  view  which  the  arbitrators 
might.  ba\  D  of  the  evidence,  that,  in  short,  i'hey  should  review 

the  jiidumen  arbitrator-  ;is  they  \\oidd  that  of  a  subordinate 


:    Quel     c,    L894,   aflf.,    L.R.,    IN'.'."',   A]>i>.    Cas.,   257. 
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rt.  in  a  ease  of  original  jurisdiction,  where  review  is  provided 
lor.  And  it  is  in  this  view  worthy  of  notice  that  the  enacting 
words  of  sub-sect.  2  of  sect',  li'.l  arc  followed  by  this  provision  of 
sub-sect.  3.  "  I'pon  such  appeal  the  practice  and  proceedings  shall 
be  as  nearly  a>  may  be  the  same  as  upon  an  appeal  from  a  decision 
of  an  inferior  court  to  the  said  Court.' 


FALKIXGIIA.M   v.   VICTORIAN    RAILWAY  (  VMMISSIONKI:  ' 

2.  In  an  aciii'ii  upiiM  mi  award  the  defendants  pleaded  that 
ihc  lump  sum  awarded  included  matters,  claims,  and  demands 
iu  respect  of  which  the  arbitrators  had  i\»  judridiction,  as  not 
having  seen  referable  to  them  under  the  terms  of  the  contract 
between  the  parties  :— 

.'5.  A>  ii  appeared  that  the  mailers  actually  referral  wjere 
those  contained  in  the  submission,  the  award  was  not  bad  on  the 
face  of  it  hv  reason  that  it  did  imt  state  that  matters  not  re- 
ferred had  been  rejected  from  consideration,  because  the  ar- 
bitriit'^'s  had  taken,  evident  on  matters  nut  ivfcrrcd,  but  not 
shown,  to  have  been  irrelevant  to  th  •  inquiry,  or  to  have  been 
included  in  the  award  of  the  lump  -inn. 

4.  The  defendants  having  counter-claimed  in  respect  of 
liquidated  damages  for  delay-  ii"i  allowed  in  writing  by  their 
engineers-iii-chief  :— 

."i.  The  counter-claim  mn.-i  be  di-allowi  d.  \'»v  the  refusal  to 
.allow  delays  was  itself  by  th.-  terms  "f  iln-  contract  subject  to 
arbitration,  and  a  tinal  award  was  by  the  same  competent  with- 
out sending  the  matter  back  to  the  engineer. 


- 


LORD  DAVEY,  page  4G3 : — The:!-  I.  pa  agree  that  if  a  lump 

sum  be  awarded  by  an  arbitrator  and  ii  appears  on  the  face  of 
the  award,  or  be  proved  by  extrinsic  exidnii-i-.  that  in  arriving  at 
the  lump  sum  matters  were  token  into  aiv..unt  which  the  arbitra- 
tor had  no  jurisdiction  to  consider,  the  award  is  bad.  In  the 
present  case  the  submission  is  to  be  found  in  the  contract  between 
the  parties  and  the  respective  appointments  by  them  of  arbitrators, 
and  the  reference  was  only  of  those  claims  made  by  the  appellants 
which  were  within  the  terms  of  the  submission.  In  Bntkc' 
Midland  /.'//.  Co..-  and  the  other  case  of  Fi*ltrr  v.  rimhli 


1  Victoria,  rov..  6th  April.  1900.  I..  R..  1900.  App.  Cas..  452; 
506;    69  L.  J.  R..  n.s..  89. 

2  L.  R..    1    C.  P.,    241. 

3  1809.  11  East,   188. 
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>  appeared  on  the  face  of  the  award  was  bad  because  it  did 
not  in  •  terms  state  ibat  the  arbitrators  bad  rejected  from  their 
consideration  those  claim-  of  the  appellants,  which  were  not  pro- 
perly referable,  ami  it  was  therefore  consistent  with  the  award  that 
the-  b;id  in  fact  been  considered  by  the  arbitrators,  and 

had    been    taken    into   account    by    them    in  arriving  at  the  lump 
sum   awarded.      Their   Lordships  are  not   aware  of  any  authority 
this  position,  and  they  think  it  would  be  contrary  to  principle 
to    held    an    award    bad    because    the    possibility    that    matters    not 
nthin    the   jurisdiction   of   the  arbitrators  may  have   been   taken 
into  account    is   not   in  terms   included   on  the  face  of  the  award. 
L  is  true  that  in  inferior  courts  the  maxim  "  Onini/i  /inirxiininntur 
does   not    apply   to  give  jurisdiction,   as  was   laid 
down  by  the  Court  of  Queen's  Bench  in  Rex  v.  Ml  Saints,  South- 
1  and  by  \\illes,  .!..  in  .I/,,//,,/-  of  London  v.  Cox.2      That 
rule   is   applicable   to   the   award    of   an   arbitrator   where  no   juris- 
diction is  shewn  to  make  the  award,  but  where,  as  in  the  present 
case,  'here  is  jurisdiction  to  make  an  award,  and  the  question   is 
only  of  a  possil  le  excess  of  jurisdiction  it  has  no  application.      In 
such    a    case    the   award    can    only    be    impeached    bv    shewing    rhat 
the  arbitrator  did.  in  fact,  exceed  Ins  jurisdiction'.      Their  Lord- 
ship-;,   therefore,   think   that  this   award   of   the  lump  sum   is  not 
bad  on  the  face  of  it, 

It  was  then  argued  that  the  award  was  shewn  to  be  had  because 
it  appeared  from  the  evidence  that  the  arbitrators  had  spent  some 
days  in  takin.u  evidence  on  the  claims  which  were  admithdlv  not 
referable.  The  dictum  of  Cleasby,  B..  was  quoted,  that  "  a  person 
exceeds  his  jurisdiction  by  prosecuting  a  judicial  inquiry  in  a 
math  r  over  which  he  has  no  jurisdiction  quite  independent  of  the 
judgment  eventually  given.''  This  was,  no  doubt,  right  as  applied 
to  the  circumstances  of  the  case.  But  if  it  was  intended  to  lay 
that  an  award  cannot  he  maintained  whenever  it  is  made  to  appear 
that  the  arbitrator  took  evidence  on  matters  which  turned  out 
not  to  be  \\ithin  the  jurisdiction  (as  contained  by  the  appellants), 
tluir  Lordships  cannot  agree.  It  may  be  necessary  to  take  evi- 
dence in  order  to  ascertain  whether  the  matter  is  within  his  juris- 
diction or  not,  and  where  the  claims  referred  are  so  mixed  together, 
as  in  the  present  case,  it  is  impossible  to  say  that  the  evidence 
mi'_rhl  not  l»e  received. 


1   1828,   7   R.   &   C.,   85. 

567,    l.   l:  .   2   H.L.,  App.  Cas.,  26. 


AKIMTKATKtN  :»7 

x  SCHOOL  i  i  \DS  UI:TUI:I:N  <>i  i:iu:<     \M>  ovi  VINO. 

ATTORNEY-GENEBAL    FOK    O.NTAKIO    \.    ATTORNEY-GENERAL 

Kni;    Ol   KltKC.1 

('..  Questions  betewen  i  he  Provinces  "1  Ontario  and  Quebec  as 

to  the  distribution  of  money  in  the  hands  of  the  (lovei-iinu-iit  of 

i/ 

Ontario  belonging  to  the  "  Common  School  Fuiiil  "  of  the  two 
Provinces,  were  referred  to  arbitrators  appointed  under  statute. 
7.  li  \\;i-  held  that  the  arbitrators  had  no  jurisdiction  to  en- 
tertain a  claim  of  the  nature  of  damages  against  the  Ontario 
Government  in  respect  of  money  belonging  t<>  the  fund  which 
it  was  alleged  that  they  had  wilfully  i.e-leeled  or  omitted  to 
collect. 

ATTOKNKY  GENERAL 

POWER   TO    msCOXTIXVE   SIIT. 

CASUKAIN  v.  ATLANTIC  AM>   N»I;TII    \Yi.-r   II  \II.WAV  Co.2 


1.  The  Attorney-Genera]  i-  ihe  sole  ilmiiinns  lifis  of  his  pro- 
ceedings before  courts  of  ju-iin  and  ean  discontinue  them 
without  the  permission  of  tin  .....  tin. 

'2.  A    mandamus  cannot    issue   at   the  in-tan.  the  relntoi 

to  compel  him  to  proceed. 

3.  A  new  Attorney-Genera]  eanii"!  retracl  a  discontinuance 
hy  his  predecessor  in  office. 

LORD  WATSON,  pasre-  2D(i:  —  rl'he  Attoni'  -General  was  the  sole 
dominus  Htis.  and  had  the  same  riirht  to  i-mtrnl  the  conduct  and 
settlement  of  the  suit  as  if  there  had  hern  ID  relator. 

Page  297:  —  Their  Lordships  have  come  \\nli.mt  difficulty,  and 
certainly  without  regret,  to  the  cmielusinn  that  the  learned  appel- 
lant has  underrated  his  official  powers  and  privileges.  With  one 
exception,  the  authorities  cited  appeared  t"  them  either  to  have 
no  hearing  on  the  point  or  to  le  ineln^  Sect.  703  of  the 

Revised   Statutes  of  Quebec,  1SSS.  wbieb   was  not    referred   t.. 
the  appellant's  counsel  in  their  opening,  and   was  not  notice'  i 
their  reply,  although  cited  by  the  respondents,  is.  in  their   I. 
ships'  opinion,  conclusive.       Ii    enacts   that    the   Attorney-* 
%v  has    the    functions    and    powers    which    belong    to   tb- 
Attorney-General   and   Solicitor-General   of    Kngland    r- 

1  Snpr.    ("*..    Canada.    r«-v.,    12th    November.    1002.    <?7    T..  T 
L.  J.  R.,  n.s..  9;     19  T.  J.  Rep..  4fi. 

2  Quebec,    aff..   9th    PVbruary.    1895.    I>.  R..    1S9:>;      App.    « 
I,.  T.  R.,   369;     64   T..  J.  R..   n.s..   88. 
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by  law  or  iisaiiv.  in  same  are  applicable  to  this  prov- 

ince.''     hi-  3sary  in  observe  that  the  power  to  dis- 

continue an  action  independently  e  court  is  possessed  by  the 

law  Kn.Lrland,   and   that  no  reason  exists   for  holding 

that    an   enactmenl    \vliich  confers   the  pain*1  power  upon  the  law 
oil':.  Cnnvn   for  Lower   Canada   is   inapplicable   to   that 

M  \M>AM  rs  : 
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BANK   AND    BANKING 

ACCKITATIOX   01     <  IIIKJC  KS. 

(JADK.N  \.  N  KWI-\>UNIH.AM>  SAVINGS  ]>ANK.' 

1.  I'nlc  ss  a  specific  usage  is  proved,  the  only  effect  of  a 
drawee  bank  initialling  a  cheque  drawn  upon  it,  is  to  certify 
that  it  has  funds  of  the  draw,  r  in  its  hands  sufficient  to  meet 
its  payment. 

'2.  \  bank,  by  accepting  a  depi.-ii  ,,f  a  certified  cheque  and 

crediting  the  depositor  with  the  amount  thereof  in  hi-  ;n nut, 

must  be  deemed  to  have  nreepted  it  f"r  the  purpose  of  end- 
ing it  as  the  df[".-ii..r'-  agent,  :md  o'uld  not,  in  the  absence 
of  express  agreemenl  t<>  that  effect,  !><•  deem«-d  t<>  ha\  •  :ie,|nired 
title  to  it  in  con.-idcration  of  il...  credit  entry,  and  thus  t..  have 
gratuitously  guarantied  it-  payment  l>y  tin-  drawee  bank. 

SIR  HENRY  STIMXC.  page  286:    -In  th*  evidene 

any  express  agreement  hetuv,  n  tlir  Mjuirllant  and  the  ctl'  tin- 

Savings  Bank  at  tin-   tinir   of    tl  :.    tin-   inti  iiiii.n   of   the 

parties  can  only  !>«•  implied   t'nun   ih.-  .  in   jn-- •«.(',  in- 

cluding the  fact  that  tin-  checnie  \va>  certified.     Is  it  t«>  !»•  ii 
from  this  alone  that    tin-    respondent,   which   \vas    n.-t    a   lank   of 
discounts,  but  whose  duty  and   b  ive 

money    on    deposit,    so    far    departed    fr«>m    its    duty    n-    well 
from  its  general  course  of  1>  ,  \\hirh   in    -  'n-'d   t<« 

have  been  in     accordance  with  its  dut  accepted 

cheque,  not  by  way  of  deposit   and    I'm-  tin1   |ii;rji"-i.  of  obtain 
the  cash  for  it  in  the  usual  way.  as  th<  ic  appellants, 

but  with  the  intention  of  acquiring  title  t"  it.  and  thus  in  e' 
gratuitously  guaranteeing  its  payment  '-.       Th.  dshipp 

opinion  that  there  can  be  only  an  answer  to  this  question — t 
which  has  been  given  by  the  Court  IM-IH\V.      If  ilicre  was  any  such 
agreement  as  the  appellant  sets   up.   it    lay   upon  her  to   furnish 
proof  of  it,  but  in  this  she  wholly 

As  regards  authority,  no  decided  ceding  upon 

of  fact  precisely  similar  to  the  present  has  been  cited. 
Lordships  have  not  been  able  to  discover  any  such  an 
the  reports  of  the  English  courts.      I'pon  a  different  sta* 
raising  substantially  the  same  question   as  that   iw 

1  Newfoundland,  aff..   24th  February.  1S99.  I,.  R.   1S99.   App. 
15   T.  L.  Rep.,    288;     80    L.  T.  R..    32;     6S    T..  J.  R.,    n.a..    57. 
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appeal,  there  is,  however,  ample  aut.hority.       l!;nl   the  respondent 

instead  of  the  drawee  bank  become  insolvent  before  presentment, 

and  had   the  ch'e  n    found  by  its  assignees  or  liquidators  in 

among  sets,   and   had   it  been  claimed   by  them  as 

again-;   the  appellant   to  belong  to  thr  estate  of  the  Saving  Bank, 

the  question   involving   the   title  to   the  cheque  would   have  been 

precisely   i  •    as  that   no\v   presented    for  decision.       In  such 

numerous  authorities  are  to  he   found   which  apply  to  the 

se  under  appeal.       In   Giles  v.   /  V/-/,-/'//.O   a  case  arising  hetween 

:    hankers  wlio  had    become  hankrupt   and   the  as- 

i  f  the   latter,   it   was  held   that  bills  which  has  been  de- 

posited  by  the  customers  and  credited  and  treated  as  cash  by  the 

bankers,  the  depositor  being  authorixed  to  draw  against  them,  had 

not  become   the    property    of   the   hankers.       The   assignees   having 

found  such  hills  in  specie  in  the  hands  of  the  bankrupts,  and  hav- 

ing received  pnyilielit  O'f  them,  were  held  hound  (o  account  for  the 
proceeds  to  the  customers  whose  title  lo  the  hills  it  was  held  had 
never  been  divested.  And  his  case  was  allirmed  and  followed  in 
the  late  case  of  Tlioni/>*»n  v.  (i!l<:s,-  under  circumstances  even 


stronger  to  shew  a  change  of  title,  inasmuch  as  in  the  last  case 
the  customers  has  indorsed  the  bills.  If.  therefore,  the  case  had 
been  the  converse  of  that  before  their  Lordships,  and  the  appellant 
had  been  claiming  title  to  the  cheque  instead  of  seeking  to  repu- 
diate it.  the  authorities  above  cited,  which  could  be  largely  added 
to,  would  he  decisive  to  shew  that  the  cheque  had  never  ceased  to 
be  the  property  of  the  appellant  and  no  reason  can  be  suggested 
why  the  same  conclusion  should  not  he  reached  in  the  present  case. 


BLANK 
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3.  The  mere  fact  that  the  cheque  is  drawn  with  spaces  which 
can   b:    utilized  for  the  purpose  of  fraudulent  alteration  is  not 
by  iisc-lf-  any  violation  of  duty  by  the  customer  to  his  banker. 

4.  Five  cheques  were  drawn  on  the  defendant   bank  by  the 
two   plaint  ill's   and    defendant     M.    to   the   debit    of   their   joint 
account.      After  tiny  were  signed  by  the  plaintiffs,  M.  enhance  1 
their  apparent  niiioiints  by  adding  words  aud  figures  in  the  bank 
spaces  to  the  lefi   id'  those  originally  written. 

5.  In  a -nit  to  recover  t  he  balance  of  account  the  bank  claimed 
to  dibit    it   with  the  enhanced  amounts  of  the  cheques  and  the 

1  ]  N(i 7     '.i    Kast,   12. 

2  L824,   i-    i:.   \-    < '..   -IL'L'. 

:;  Australia,  afC.,   _7tii   July,    I:»<H;.   i,.  R..  1906,  App.  Cas.,  559;     22  T.  L. 
Rep  T.  L.  R.,   Rep.,   310;     75   L.  J.  R.,   n.s.,    76. 
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jury  found  that  the  hank  could  not,  by  i  he  exercise  of  ordinary 
care  and  caution,  have  avoided  paying  the  cheques  as  alien  d, 
and  that  the  cheques  were  drawn  by  th\-  plaint  ill's  in  neglect 
of  thi'ir  duty  to  the  bank  : 

•  ;.  The  Judicial  Committee  held  that  there  was  no  evidence 
of  negligence  on  tin-  part  of  the  respondents  proper  to  be  left  to 
the  jury. 

t 
Silt  Ai;nirn  WILSON,  page  afio : — In  tho  course  of  the  argument 

of  the  appeal  before  their  Lordships  as  well  as  in  the  Courts  of 
Austrialia,  much  was  said  about  the  case  of  Yoanfj  v.  GooteS  a 
case  always  cited  in  connection  with  this  branch  of  the  law.  That 
case,  however,  was  critically  examined  in  the  House  of  Lords  in 
the  case  of  Schol  field  v.  Earl  of  Lond&sborough,*  and  the  latter 
case  has  now  become  the  governing  authority  which  must  prevail 
so  far  as  the  principles  laid  dn\vu  in  it  extend. 

In  order  to  appreciate  tin  'iat  decision  it  is  ncccs- 

to  notice  the  history  of  the  case  and  the  manner  in  which  it  earn'- 
before  the  House  of  Lords.  ;it  was  by  a  holder  for  value 

of  a  bill  of  exchange  against   ih<  ptor  in  which  the  plaintiff 

sought  to  make  the  defendant  liable  for  tin-  full  apparent  amount 
of  the  bill  accepted  by  him.  and  subsequently  increased  in  apparent 
by  a  forger,  on  the  ground  that  the  hill,  as  accepted  by  the  defen- 
dant was  drawn  in  a  maun,  r  so  n  have  facilitated 
the  forgery  subsequently  eummittid.                   -     \\-as  tried  before 
Charles,  J.,  without  a   jury,   and    the   l<arne,l   judge   bad   to  deal 
and   dealt   with   the   two    principal  the 
plaintiff's  success.      The  first  was  that    the  lav 
upon  everyone  who  accept  a  bill   of  exchange  \\itb  a   view  to  its 
circulation  the  duty  of  taking  reasonable  precautions  jn  ..pl.T  to 
prevent,  the  possibility  of  its  amount  U              nidulcntly  increa- 
That  proposition  the  learned  ju<:                            The  second  priu- 
cipal   proposition  dealt  with  by   the    I-'ani'-d   judge  was   that,  on 
the  facts  of  that  case,  the  acceptor  of  the  bill   had  been  guilty  of 
such  negligence  as  to  bring  him  within  the  operation  of  the  first 
proposition.      This  second  proposition  v             eted  by  the  learned 
judge  who  accordingly  dismissed  tb                  In  order  to  shew  the 
connection  between  that  case  and  the  present  it  is  sufficient  to 
that  there  is  no  suggested  ground  of  negligence  in  this  case  w1 
was  not  present  in  Schol  field  v.  Karl  of  Londcuborougli? 

An  appeal  against  the  judgment  of  Charles,  J..  was 
the  Court  of  Appeal,  and  in  that  Court  two  of  the  Lor.' 
rejected   both   propositions,  holding   not   only   that   • 
as  alleged  lies  upon  the  acceptor  of  a  bill  of  exchang. 


1  1    Bins-   X.  C..    253. 

2  1896.    App.   Cns..    514. 
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that  assuming  tin-  existence  <>f  such  a  duty  ii  had  not  been  vio- 
lated. The  third  Lord  Justice  accepted  liuth  propositions  as  cor- 

:    and    thought    that    the   phiintill'   in   the  case  ought   to  succeed. 

The  appeal  to  (lie  Mouse  of  Lords  impugned,  therefore,  the 
coirr  i\vo  ruling's  of  the  majority  of  the  Court  of 

Appeal  and  the  argument  proceeded  on  the  same  lines.  So  tliat 

referred  to  were  directly  in  question  hel'ore 
tin-  1  [ouse  of  Lords. 

The  lirst  proposition  \vas  expresslv  negatived  hy  the  House  of 
Lords,  hut  so  f;ir  the  decision  does  not  direcllv  all'eet  the  ])resent 
for  the  contractual  relation  existing  l)i't\vcen  a  hanker  and 
his  customer  differentiates  their  case  from  that  of  the  acceptor 
and  the  holder  of  a  hill,  and  this  was  pointed  out  hy  several  of 
their  Lordships.  It  was  recognized  that  there  is  or  may  be  a 
duty  oil  the  part  of  the  drawer  of  a  cheque  towards  his  banker 
which  does  no;  exisl  on  the  part  of  the  acceptor  of  a  hill  towards 

the  holder.  It  was  recognized  that  "  if  the customer  hy 

any  act  of  his  has  induced  the  banker  to  act  upon  the  document 
by  his  act,  or  neglect  of  some  act  usual  in  the  course  of  dealing 
between  them,  it  is  quite  intelligible  that  he  should  not  be  per- 
mitted to  set  up  his  own  act  or  neglect  to  the  prejudice  of  the 
banker  whom  be  has  thus  misled,  or  by  neglect  permitted  to  l>e 
rni.tJi'il.^  No  attempt  was  made  to  define  the  extent  of  such 
obligation;  it  was  unnecessary  to  do  so  in  that  case,  nor  do  their 
Lordships  propose  to  attempt  any  abstract  definition  of  such  duty. 
Indeed,  it  would  be  impossible  to  do  so,  seeing  that  the  extent  of 
the  duty  may  depend  upon  an  agreed  or  established  course  of 
dealing  het \veen  the  parties. 

But  the  duty  which,  according  to  the  ruling  of  the  learned 
Chief  .lust ice,  subsists  between  customer  and  banker  is  substan- 
tially the  same  as  that  contended  for  in  Scholfield  v.  Earl  of 
Londesborough,2  as  existing  between  the  acceptor  and  the  holder 
of  a  bill.  And,  as  has  been  pointed  out,  the  House  of  Lords  had 
before  them  on  the  appeal  the  question  whether  the  Court  of 
Appeal  was  right  in  ruling  !hat  the  facts  found  in  that  case  (which 
included  everything  existing  in  the  present  case)  did  not  amount 
to  a  breach  of  the  obligation,  supposing  that  obligation  to  exist. 

Not  one  of  the  members  of  their  Lordships'  House  appears  to 
have  expressed  the  slightest  disapproval  of  that  ruling,  and  most 
of  their  Lordships  dislinctlv  approved  of  it.  The  Lord  Chan- 
cellor ;  expressed  his  concurrence  in  the  opinion  of  Lindley,  L.J., 
:e  i\M\\  it  was  wrong  to  contend  that  it  is  negligence  to  sign  a 
negotiable  instrument  so  that  somebody  else  can  tamper  with  it; 
and  the  wider  proposition  of  Bovill,  C.J.,  in  a  former  case, 
Societe  Generate  v.  Mrtr»/»,/i/ini  Hank*  that  people  are  not  sup- 

1  1896,  A.  C.,    523. 

2  IS'."'.  A.  C.,    T.14. 

3  1896,  A.  < 

4  1ST:;,  -l-   L.  T.,   849,   856. 
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posed  to  coniinit  forgery,  ami  that  tin-  protection  against  forgery 
is  not  the  vigilance  of  parties  excluding  the  possibility  of  commit- 
ing  forgery  but  the  law  of  tin;  land."  Lord  Walton  '  approved 
the  same  rulings.  Lord  Macnaghten  •  expressed  the  same  opin- 
ion, and  Lord  1  hivey  concurred  in  the  judgment  of  Lord  Watson. 
The  principles  there  laid  down  appear  to  their  Lordships  to 
warrant  the  proposition  that,  whatever  the  duty  of  a  customer 
towards  his  banker  may  be  with  reference  to  the  drawing  of 
cheques,  the  mere  fact  that  the  cheque  is  drawn  with  spaces  such 
that  a  forger  can  utilixe  them  for  the  purpose  of  forgery  js  not 
itself  any  violation  of  that  obligation.  Their  Lordships,  there- 
fore, agree  with  the  High  <  >f  Australia  in  holding  that 
there  was  no  evidence  proper  left  to  the  jury  of  negligence 
on  the  part  of  the  respondents.  They  will  humbly  advise  II  - 
Majesty  that  this  appeal  should  !•<•  dismissed. 


KXl-X'fTIOX    OF  Tit! 'ST. 

Si  M  PSOK  v.  MMI.SOX'S  B.\ 

7.   Where  the  respondent  bank   i  ine.T|>orat!-d  by   1  ^  Viet.,  c. 
202),  registered  an  absolute  tran-l'.T  shares,  which  had 

been  executed  by  trustees  and  executors  under  a  will,  t"  one 
of  the  residuary  legatees,  re^anlle—  •.)'  a  |>r»\  i-i<>n  in  the  will 
directing  the  substitution  »\'  the  1  's  lawful  is-ue  at  his 

death,  and  the  transferee  <!i-|">-ed  ,,|'  tin-  -hare-  50  as  »•>  defeat 
the  rights  of  the  issue: 

S.   Such  registration,  mile--  \\iih  aeiual  kn«>\vl.  dge  (.f  a  In-each 
of  trust,  was  not  wronful,  haviii-  regard  .  •"•»'•  of  the  Act, 

which  enacts  that  the  bank  is  not  hound  to  see  to  the  execution 
of  any  trusts  express,  implied.  IT  constructive  t"  which  an\ 
its  shares  may  l»e  subject.      Xoiiee  that    th.-   -hares  were   held 
by  the  trustees  and  executors  in  trust,  possession  by  the  bank 
of  a  copy  of  the  will,  the  facts  that   transfers  of  other  of  its 
shares  by   the   same   trustees  to   other    n-iduary   legatees   con- 
tained notice  of  substitution,   that    the    i  ut   of  the   bank 
was  also  executor  of  the  will,   and   that    tin-  law  agent   of 
bank  was  also  law  agont  of  the  executor-.  In  Id  to  lx*  insnfh'ei 
to  affect  the  bank  with  the  knowli  <L.-  «{  tlu1  particular  tr 
sought  to  lx?  enforced. 


1    1S06.   A.  P..   540. 

•2  Tbiil..   544. 

3  Quebec,  aff..  23rr1  February.  1895.  L.  R..  18?5.  App.  Tas. 
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FORCJKI)    CHKCJl  I  . 

OGILVIE  \.   WEST  AUSTRALIA]*    MOI;T<;A<;E  AND  A<;KXCY  COR- 
POKATIOK  l 

:».  A  customer  of  ;i  bank  was  debited  with  the  amount  of  cer- 
tain cheques  forged  by  one  of  the  bank's  clerks.  On  discover- 
im:  the  entry,  he  communicated  the  fact  to  one  of  the  officers, 

• 

whom  the  jury  by  a  rinding  not  objected  to,  found  to  be  an 
agenl  of  the  bank,  and  who  kn<  \v  of  the  forgery  and  procured 
a  written  confession  of  the  forger.  At  the  request  of  his  agent 
tin-  ciiHomei-  forbore  from  informing  the  directors,  being  as- 
Hired  thai  if  he  did  so  the  bank  would  lose  all  chances  of  re- 
covering the  money,  which  however  was  not  recovered. 

1<>.  In  an  action  against  the  bank  by  the  customer,  the  jury 
found  i hat  the  customer  did  not  arrange  with  the  forger  to 
withhold  information  from  the  bank;  that  the  person  whom  he 
informed  of  tlv  forgery  was'the  bank's  agent,  and  that  he  kept 
silence  in  order  to  enable  the  forger  to  repay  the  money;  that 
the  forger  left  the  colony,  and  that  the  customer  acted  with  a 
view  solely  to  the  bunk's  benefit.  These  findings  were  not 
objected  to  by  the  bank. 

11.  The  jury  found  that  the  plaintiff's  silence  dkl  not  pre- 
judice the  bank;  that  the  bank  waived  the  negligence',  if  any, 
of  the  plaintiff,  and  that  the  bank  ratified  the  action  of  their 
ai:<  nt.  These  findings  \vcre  objected  to. 

U.  Judgment  was  enteivd  for  the  customer,  but  on  motion 
for  a  new  trial  the  full  Court  set  aside  the  findings  which  had 
been  objected  fco,  and  entered  judgment  for  the  bank. 

1:1.  It  was  held  that  the  conduct  and  silence  of  ihe  appellant 
did  not  constitute  a  legal  wrong  upon  which  the  bank  could 
rely  by  way  of  estoppel. 

See  PAYMENT  OF  FRAUDULENT  CHEQUE. 

MAIilLITY   OF  THi;    PKKSIDKXT. 

PR  E  FONT  A  INK  v.  GREXIER  2 

1  I.    \V!  ere  the  collapse  of  a  bank  wa-  due  to  overdrafts  whic'i 

the   cashier,    the    principal    executive  otiicer  of  the  bank   under 

the  directors,  whose  accounts  had  been  duly  audited  by  aboard 

auditors   duly   appointed   and    entirely    independent  of   the 

Australia,  .-iff..   20th  March,  1896,  65  L.  J.  R.,  n.s..  46. 
;:1T..    2nd     November,    '!'"fi.    F.  Ti..    1907,   App.    Gas.,    101;     12 
R.L  .   495;     25    K.T.FU-p.,  623;     23   l>.  T.  R.,  27;     76  L.  J.,  4. 
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directors,  had  irregularly   and   improperly  allowed    tu  certain 
customers. 

l.'i.    \\\  tin-  l;i\v  «.f  (Quebec,  as  by  the  law  of  England,  a  charge 

of  negligence  could  not  l>o  established  against  tin-  president  of 
the  hank  simply  by  reason  of   his  having  in  good  faith  failed 
to  detect  the  cashier's  concealment  of  such  ov<  rdrafts. 
Dovcy  v.  Cory  (l!»01),   A.C.    177,  followed. 

SIR  ARTIIII;  \\"ILSOX,  page  10!) : — Before  examining  the  question 
of  his  liability,  it  may  he  well  to  notice  that  the  cashier  was  the 
principal  executive  officer  of  the  hank  under  the  directors.  Then- 
is  nothing  tf>  shew  that  either  the  defendant  or  his  brother  direc- 
tors had  any  reason  to  su-  iistrust  that  officer.  The  ac- 
counts periodically  suhmitted  t<>  the  directors  were  prepared  by 
him,  or  under  his  direction.  They  were  duly  audited  by  the 
board  of  auditors  appointed  in  S  1  of  the  Act,  by  the  bbdy 
of  commandiitaireSj  such  audi:  thus  entirely  independent 
of  the  directors.  In  those-  accounts  the  total  assets  and  liabilities 
of  the  bank  were  corre.  _:  to  the  bjooks,  but  the 
accounts  were  so  framed  as  in  t  to  d  the  fact  that  the  totals 
included  unauthorized  ovi  The  contention  on  the  part 
of  the  plaintiff  was  tha  the  defendant  to  have 
exercised  such  com  !  the  overdrafts  which 
were,  in  fact,  concealed  from  !  his  co-directors. 

The  alleged  duty  of  the  defendant  was  based,  first,  upon  the 
fact  that  he  was  the  presid«  n  the  hank,  and,  secondly,  that 

he  received  a  salary  for  aetin"-   in   that    ea|>;ieity.      Reliance  wa- 
further  placed  upon  the  resolution  alreai  May  (>th,  1880. 

In  this  country,  questions  as  to  iho  nature  and  extent  of  the 
duty  and  responsibility  of  directors  and  other-,  in  respect  of  the 
conduct  of  the  affairs  of  companies,  have  been  frequently  under 
consideration.  Attempts  ha  dly  been  made  to  render 

them  personally  liable,  on  the  ground   that   tliev  have  trusted  the 
regularly  authorized  officers  of  t!  am:    that  they  have  failed 

to  detect,  and  been  misled   by  misrepresentation  or  concealment 
by  such  officers,  when   there  was    no  for  doubting   their 

fidelity.       I  Jut   such    attempts    ha\e    ii"i    l"<n    successful.       It   is 
sufficient  to  refer  to  the  case  of  /'  "/•//, '  in  which  the  sub- 

ject was  fully  considered  by  the  II  Lords. 

Their  Lordships  think  that  in  th  ice  of  any  legisla 

force  in  Quebec  inconsistent  with  the  law  as  acted  upon  ii 
land,  and   in  the  absence  of  any  evidence  of  custom   and 
of  business  to  the  contrary,  the  Court  of  King's  Bench 
in  accepting  the  English   rulings,   because   they   w< 
upon  any  special  rule  of  English  law.  nor  upon  any  • 


1   1901,   App.   Cas.,    477. 
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of  a  local  character,  but  upon  the  l>roa<lost  considerations  of  the 
nature  of  the  position  and  ihr  exigencies  of  business. 

The  fact  that    the  defendant    was    remunerated  for  his  services 
as  president    do,  -    D  ra   to   their  Lordships  to  strengthen  the 

ca-  list  him.      Indeed,  the  modest  scale  of  his  remuneration 

is  scarcely  consistent  with  the  idea  that  he,  a  man  of  considerable 
position,  and  with  a  business  of  his  own,  was  ever  expected  to 
give  his  time  and  labour  in  the  detailed  control  of  the  work  of 
the  bank.  It  is  much  more  consistent  with  the  idea  that  he  was 
expected  to  do  what  lie  did,  that  is  to  say,  to  devote  some  two 
hours  a  day  to  the  business  of  the  bank,  two  hours  largely  taken 
up  by  official  interviews. 

The  resolution  of  May  6th,  1889,  is  very  hard  to  follow,  and 
no   one  has  succeeded  in  construing  it  clearly,  but  it  seems  to 
thrir  Lordships  certainly  not  to  strengthen  the  case  of  the  plain- 
tiff.     So  far  as  anything  can  be  collected  from  it,   it  seems  to 
shew  that   the  obligation  of  the  defendant  to  share  the  responsi- 
bility \\ith  the  cashier  was  limited  to  the  "engagements  of  the 
bank."  whatever  those  words  may  mean;    and,  further,  that  the 
directors  were  also  to  be  bound  to  approve  each  transaction  falling 
within  that  class.      The  grounds,  therefore,  put  forward  by  the 
plaintiff  as  supporting  the  general  allegation  of  the  defendants' 
liability,  appear  to  their  Lordships  insufficient  to  do  so.      And, 
further,  the  Court  of  King's  Bench  was,  in  their  Lordships'  opin- 
ion, right  in  laying  stress  upon  the  fact  that  the  accounts  laid 
before  the  defendant  and  his  co-directors,  in  which  it  is  said  that 
the  defendant  ought  to  have  detected  what  was  concealed,  had  been 
audited  by  a  wholly  independent  body  of  auditors,  and  certified 
by  them  as  correct,  and  there  is  nothing  shewn  which  should  have 
led  the  defendant  to  doubt  the  sufficiency  of  the  audit. 

A  special  charge  of  negligence  was  pressed  against  the  defen- 
dant, in  the  argument  of  the  appeal,  based  upon  the  evidence  of 
a  M.  (iagnon,  who  held  the  post  of  inspector  under  the  bank. 

There  is  nothing  in  the  evidence  to  shew  the  terms  of  his  ap- 
point, ment.  and  no  formal  definition  of  the  extent  of  his  duties. 
The  defendant  said  in  his  evidence  that  Gagnon's  duties  wero 
limiird  to  the  inspection  of  branches  and  agencies  outside  the 
City  of  Montreal.  On  one  occasion  Gagnon  was  specially  em- 
ployed to  examine  into  a  matter  in  the  head  office.  He  says  he 
was  dissatisfied  with  what  he  found,  and  that  he  pressed  'upon 
the  defendant  that  he.  (Jagnon,  should  be  empowered  to  make  a 
moiv  complete  inspection.  He  says  that  his  suggestion  was  not 
very  well  received,  thai  the  defendant  rejected  the  idea  that  the 
inspector  -mould  be  put  to  supervise  the  work  of  the  head  official 
of  thr  bunk. 

It  was  contended   that   the  omission  to  authorize  the  suggested 

•ectibD  was  an  act  of  negligence  on  the  part  of  the  defendant. 

and    thai    if  the  sted    inspection  had    been   carried    out,   the 
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overdrafts  which  led  to  tin*  fall  of  the  hank  would,  or  might  have 
been,  hrought  to  light.  Their  Lordships  are  not  prepared  to  say 
that  there  was  negligence  in  omittincr  to  sanction  an  inspection 
inconsistent  with  the  ordinary  method  of  conducting  the  affairs 
of  the  bank,  nor  has  it  been  shewn  that  there  was  any  direct  con- 
nection between  the  matters  excepted  to  by  (Jagnon  and  the  fatal 
overdrafts. 

Their  Lordships  agree  with  the  Court  of  King's  Bench  that 
the  charge  of  negligence  lias  not  IKVH  established  in  fact.  It 
is  therefore  unnecessary  to  consider  (wliat  might  have  been  a  ditli- 
cult  question  of  law)  whether  the  obligation  of  the  defendant, 
which,  whatever  its  nature  and  extent,  was  primarily  a  contractual 
obligation,  could  be  made  the  ground  of  an  action  by  an  indi- 
vidual member  of  the  corporation,  as  distinguished  I'mm  the  bank 
in  its  entirety,  and  from  the  smal!-'<-  l>"dy.  the  d  r  mem- 

bers of  the  corporation. 

LIKX   OX   SHARES. 

BANK  OF  At  i;i<  \  v.    SALISBURY  <;<>i.i>   MIM.\<    < 

1G.  A  right  of  lien  may  1>  •  di>charged  l>y  a  m  \v  arrani:<-menf 
between  creditor  and  debtor,  the  term.-.  .  .t'  \vliieh  are  ineoin- 
patible  with  its  retenti"ii,  ami  an  agreement  giving  a  creditm- 
new  and  special  powers  with  respecl  t..  part  »\'  tin-  -uhjects 
covered  by  the  original  lien  may  !»•  in  -neh  term-  a-  \»  inij>ly 
that  he  is  not  to  have  cmir-e  again-t  ih.'  remaining  -nhjects, 
but  the  fact  of  a  debtor  agreeing  in  give  hi-  creditor  authority 
to  sell  part  of  the  subjects  without  n-'tiee,  nji..n  hi^.  making 
default,  is  not  sufh'cient  !«•  \varrani  tlie  infer<-nee  that  the 
creditor  is  not  to  realize  the  other  subjects  »t'  hi-  -eenrity  if 
necessary.  It  indicates  that  the  Imrd  n  nf  the  d.  lit  shall  !*• 
cast  in  priority  upon  the  subject-  to  which  the  auth  -r: 
lates,  but  it  does  not  necessarily  imply  that  the  security 
the  creditor  is  to  be  restricted  t«-  th.>-,' 


LIQUIDATION. 

KKNT    v.    I.  A    (  'OMMUXAUTK    DES    SCEURS    D]     CHARITE    i» 


ROVIDENCE. 


17.   Under  the  Canadian  Winding-up  Act,    LSSG. 
17,  a  company  in  liquidation  retains  it-  e.>i-]i»rat'>  power-  ii 
ing  the  power  to  sue,  although  such   p.-\\-er^  mu-t 


1  Xatal,   aff..   13th    February.    1S92.   61    T..   J.    R..    34:     III    \V.    R 
8  T.  I,.  Rpp..   322. 

2  Quebec,    rev..    20th    March.    1903.    T,.    R..    1903.    A*-- 
L.  T.  R.,    275;     72    L.  J.  R.   n.s..   61;     61    T.  I,.  Rpp.    34T.. 
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through  the  liq  r  under  tin-  authority  of  the  court.  The 

liquidator  inii>i  sue  in  his  own  name  or  in  that  of  the  company, 

,,1-d  in--  t..  i  he  nature  of  the-  action:  in  his  own  name  where 
h,.  acts  as  representative  of  creditors  and  contributories ;  in 
that  of  the  company  to  recover  either  its  del>t  or  its  property. 

1  v  Where  liquidators  sued  in  their  own  name  in  recover  a 
d,  hi  due  to  the  company  :— 

•,  as  held  that  i he  error  was  one  of  form,  which  the  court 
had  power  in  give  leave  to  amend  under  articles  MI'>  and  .~>21  of 
the  Code  of  Civil  Procedure-.  The  defendant  having  admitted 
the  deht,  and  pleaded  set-off,  and  not  having  except cd  to  the 
form  nt'  I!K'  action,  leave  to  amend  -hould  have  been  o-iven  in 
tin-  sound  exercise  of  judicial  discretion. 

LORD  P\\I:Y.  page  225:— By  section  l-~>  of  the  Act  it  is  provided 
thai  the  company  from  the  time  '  the  making  of  the  winding-lip 
order  shall  c;>ns"  to  carry  on  its  business,  <  \cept  in  so  far  a?  it  is, 
in  the  opinion  of  the  liquidator,  required  for  the  beneficial 
windin^-iip  thereof,  and  tran-fers  of  shares  and  any  alteration 
in  the  -talus  of  the  memhers  of  the  company  after  the  eommence- 
ni. 'nt  of  the  windin^-up  shall  be  void,  hut  the  corporate  stale  and 
all  the  corporate  powers  of  the  company  shall  continue  until  the 
tirs  of  the  company  are  wound  up.  And  hy  section  31,  the 
liquidator  is  empowered,  with  the  approval  of  ilie  Court  and  upon 
ain  notices  '"  creditors  and  others  (amongst  other  things),  to 
bring  or  defend  any  action  or  suit,  or  prosecution,  or  other  legal 
proceeding,  civil  or  criminal,  in  his  own  name  as  liquidator  or  in 
the  mime  or  on  he-half  of  the  company,  as  ihe  case  mav  be.  The 
company  therefore  retains  its  corporate  powers,  including  the 
power  to  sue,  although  such  powers  must  be  exercised  through  the 
liquidator  under  the  authoritv  of  the  Court.  The  words  which 
have  hi  en  quoted  from  the  :">l-i  section  do  not.  in  the  opinion  of 
their  Lordships,  confer  upon  ihe  liquidator  of  the  Court  a  discret- 
ion as  to  the  mode  ,111  which  he  shall  sue.  but  unahle  him  to 
brin;:  the  act, ion  either  '  is  own  name  or  in  thai  of  the  com- 
pany as  may  be  appropriate  to  (be  particular  action.  The  office 
"I'  the  liquidator  has  in  fact  a  double  aspect.  On  the  one  hand 
•  the  powers  of  the  company,  and  on  the  other  hand  he 
•  the  representative  for  some  purposes  of  the  creditors  and  con- 
inbut"  There  are,  therefore,  many  cases  in  which  he  may 

:  own   n;  mi  .  as,  e.g.,  to  impeach  some  ad   or  deed  Of 
company   before   winding-no   which    is    made    voidable   in   the 
he  creditors  and  contribute  \\\\\  their  Lordships 

wherever  tl bjed  of  the  action  i.  t..  recover  a  debt, 

'"   recover  rty,   the   title   to  which   is   in    the 
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companv,  the  action  should   In-  brought   in  the  nanir  <if  tin-  com- 
pany. 

1 1  \vas  suggested  that  the  lit|iiiilators  wore  in  fact  the.  holders 
of  the  promissory  notes,  and  us  such  were  entitled  to  HUG 
upon  them  in  their  own  name.  Hut  the  declaration  is  framed 
on  the  theory  that  the  bank,  and  not  the  liquidators,  are  the  hold- 
ore  of  the,  notes,  and  leave  to  amend  for  the  purpose  of  raising 
this  point  was  asked  for. 

The  next  question  is  whether  leave  to  amend  should  have 
been  given.  The  powers  of  amending  pleadings  are  con- 
tained in  Chapter  XXIII  of  the  Civil  Procedure  Code.  The 
learned  judges  in  the  Court  of  King's  Bench  seem  to  have 
thought  that  the  language  of  the  sections  contained  in  this 
chapter  was  insufficient  to  auihon/e  the  amendment  sought  by 
the  appellants.  But  it  wa-  n»i  denied  by  learned  counsel  for 
the  respondents  at  their  I/>nU!i:!>-"  l>ar,  that  the  power  was  sulli- 
cient  for  the  purpose,  and  ii  was  ed  only  that  it  was  a  dis- 

cretionary  power   and  '  should    not    overrule 

discretion  exercised  bv          '  In  the  opini'  ;n-ir 

Lordships,  the  powers  of  amend'  n  bv  the  code  are  full 

and  ample  and  the  Court  had  power  and  <>n  r>lfi  to  giv> 

to   amend    the   summons    or    <  n    any    way    the    Court 

might  think   proper.      Indeed,    it    mav    lie   doubted   whether   the 
defect  in  the  present  case  \\-.-is  really  ihan  an  irregularity  of 

form,  which  mierht  have  1.  .  n  cured   ]>\  ''m-'iii   hy   the  judge 

mcro  inofu  under  section  ie  action  was 

to  recover  a  del>t  alleged  to  i,e  due  to  1  ny  in  1  'ion 

which  the  liquidators  were  the  onlv  md 

give  a  discharge  for.      J^o  defen  .  >m- 

pany  which  was  not  equal  uidators.  and 

the  co-parties  were  content  to  ;  with  the  liquidat- 

ors, who  were  their  real  oppou  n  fact  fought 

out  with  the  liquidators  without    an  heir  right  to 

sue.  and  was  ripe  for  judgment.      I:     -  to  say  that  the 

proposed  amendments  changi  -  demand,  or  can 

in    any   way    cause    a    prejudi.  uts.      lu    short, 

the  liquidators  are  ifamini  litis.  and  it  !   improper  to  make 

them  plaintiffs,  but  they  ought  to  ha  tied  with  themselves  the 

company:    or.   in  other  words,   t  ~   had   the   right 

sue,   but   sued    in    the   wronir    fo;  I      would    seem,    there!' 

that  art,  521  of  the  Code  is  app  the  case.      Their   ! 

ships  would  always  hesitate   bef<  riiiLT  with    the  » 

of  a   discretion  by  the  Court  below,  but    in   the  prcsen: 
learned  judges  seems  to  have  proceeded  on  an  erroneou- 
tion  of  the  Code.      Their  Lordships  will  onlv  add   i 
cision  will   not  be  a   precedent   for  substituting  one   plain1 
another   in   another  circumstance,   and    no   siu-h    inji. 
Chief  Justice  apprehended   need   be   feared.       All    tl 
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that  the  proposal  amendment  could,  and  in  the  particular  cir- 
cumstances of  li  Mii-iit.  to  have  been  allowed  in  the  sound 
exercise  of  a  judicial  discretion.. 

OVERDRAFT. 

LONDON   CHARTERED  BANK   OF  ATSTKALIA  v.  MC.MILLAX  l 

-  an  arrangement  made  between  the  Colonial  Govern- 
ni(  m  and  the  appellant  hank,  the  Registrar-General  deposited 
daily  in  the  bank  to  the  civdit  of  an  account  in  his  own  name 
the  amount,  of  the  fees,  etc.,  received  by  him  and  drew  a  cheque 
every  week  for  ihe  aggregate  amount  of '  such  deposits,  which 
was  paid  into  the  Treasury.  By  the  fraud  of  the  clerk  em- 
ployed to  pay  in  the  money,  the  Registrar-General  was  led  to 
overdraw  his  account  to  a  large  amount. 

20.  It  was  held  that  the  Government  having  given  no  author- 
ity to  overdraw  the  account,  and  the  bank  having  no  reason  to 
suppose  that  such  authority  had  been  given  and  such  overdraft 
being  entirely  outside  the  scope  and  object  of  the  dealings  of 
the  parties,  the  Government  could  not  be  made  liable  for  such 
overdraft. 

PAYMENT  OF  FRAUDULENT  CHEQUE. 

[MPERIAL  BAXK  OF  CANADA  v.  BAXK  OF  HAMILTON. 2 

-2  1.  A  cheque  for  $5  certified  by  the  respondent  bank's  stamp 
\vas  fraudulently  altered  to  $500  and  paid  by  the  respondent 
to  the  appellant,  a  holder  for  value,  under  a  mistake  of  fact, 
which  was  not  discovered  till  the  next  day. 

-L'.  In  an  action  by  the  respondent  to  recover  back  $495  from 
the  appellant  :  It    was  held  (1)  that  the  respondent  was  at  liberty 
to  prove,  as  lie!  ween  itself  and  an  innocent  holder  for  value,  that 
the  cheque  had  been  fraudulently  altered  after  it  had  been  certi- 
fied. 

(2)  \,,  indigence  was  irnputable  to  the  respondent  in 
cashing  the  cheque,  without  examining  the  drawer's  account; 
and  even  if  it,  were,  it  did  not  induce  the  appellant  to  treat 
the  cheque  as  good. 


S,  aff.,   L'nd   April,   1S92,  66  L.  T.  R.,   SOI;     61   L.  J.  R., 
!  1 ;     8   T.  L.  Rep.,   473. 

Canada,  Ontario,  aff.,  Kith  November,  1902.  L.  R.,  1903, 
Al'l'-  (>:IS-.  49;  87  I.  T.  i;.,  457;  72  L.  J.  R.  n.s.,  1;  51  W.  Rep.  289; 
19  T.  L.  Rep.,  56. 
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24.  (3)  .Notice  of  forgery  was  unnecessary,  and  the  cheque 
for  $.">  \va>  imt  dishonored;  ami,  accordingly,  'I"1  stringent  rule 
laid  down  in  (  nr/.-.v  v.  Mnsl^nn/in  '  to  the  elleel  lliat.  notice  of 
dishonour  <>|'  a  hill  of  exchange  must  l>e  given  on  tin-  din  date, 
docs  not  apply.  Tlio  rule  will  not  be  extcnted  t«»  the  other 
eases  where  notiee  of  the  mistake  is  given  in  reasonable  time, 
and  no  loss  has  been  occasioned  bv  delav. 


Lonn  LIXDLEY.  page  ">(> : — But  means  of  knowledge  and  actual 
knowledge  are  not  the  same;  and  it  was  long  ago  decided  in 
Kelly  v.  Solari  -  that  money  honestly  paid  by  mistake  of  facts 
could  be  recovered  back,  although  the  person  paying  it  did  not 
avail  himself  of  means  of  knowledge  which  ho  possessed.  This 
decision  has  always  been  artrd  upon  since,  and  their  Lordships 
consider  it  applicable  to  the  pres  -e. 

Page  06: — There  remains  the  third  ground,  which  is  based 
upon  a,  supposed  hard  and  1'asi  rule  referred  to  by  Armour,  C.J., 
who  said : — 

"In  my  opinion  this  case  rn<  d  l>v  the  rule  laid  down  in 

Cocks  v.  Masi<ermanj  where,  i  l-nt  we  are  all  of  opinion 

that  the  holder  of  a  bill  is  entitled  to  know  on  the  day  when  it 
becomes  due  whether  it  is  an  honoured  or  dishonoured  bill,  and 
that  if  he  receives  the  money  and  i.-  suil'ered  to  retaining  it  during 
the  whole  of  that  day  the  parties  who  paid  it  cannot  recover  it 
back.' 

"  This  rule,  rigorous  though  it  may  lie,  has  been  adhered  to  in 
England  ever  since :  see  Mather  \.  Lord  ^f'li>lxtone3:  Durrani  v. 
Ecclesial  Commissioners.4 ;  Lrrds  11, mk  \.  \Vnlkcr*  London  and 

River  Plate  Bank   v.   Rank   <>f   Linrj Hides   on    Rills,   IGlh 

ed.  353. 

''The  application  of  this  rule  do,>  not  at  all  depend  upon 
whether  the  holder  of  the  bill  is  or  is  not  in  fact  prejudiced  by 
the  delay,  for  the  conclusion  in  law  is  that  he  may  be  prejudiced, 
and  this  is  the  reason  of  the  rule."1 

Sec  Hi.  VNK  CHKQUE,  AND  FOHCKD  ('HKQUE.  AHOVK. 


1  1829,  9  B.  &  C..  902;   33  R.  R.,  365. 

2  9  M.  &  \V..  58. 

3  1S6  B.  275. 

4  fi  Q.  B.  D.  234. 

5  1883,  11  Q.  B.  D..  84. 

6  1896,  1  Q.  B.,  7. 
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TRANSFER  OF  DEPOSIT. 

BANK  OF  \i:\v  Sorrn  \\'AI.KS  v.  GOULDBURX  VALLEY  BUTTER 

(  lOMPANY  l 

-'>•  In  nil  action  by  the  company  To  recover  from  its  bankers 
mom  v>  which,  standing  to  the  credit  of  its  account,  had  been 
transferred  by  cheques  of  its  managing  director  to  the  credit 
of  his  own  overdrawn  private  account  with  the  same  bankers: 

This  hank,  acting  in  «••«>.  .d  faith,  and  without  notice  of 
any  irregularity,  was  not  bound  before  honouring  the  cheques  to 
inquire-  into  the  state  of  the  account  between  the  company  and 
its  managing  director. 

LORD  DAVEY,  page  5oO  :—  The  law  is  well  settled  that  in  the  ab- 
sence of  notice  of  fraud  or  irregularity  a  banker  is  bound  to  honour 
his  customer's  cheque,  Gray  v.  Johnston?  Thompson  v.  Clyd<-*- 
dale  Bank,3  and  is  entitled  to  set  off  what  is  due  to  a  customer 
on  one  account  against  what  is  due  from  him  on  another  account, 
although  the  moneys  due  to  him  may  in  fact  belong  to  other  per- 
sons: Union  Bank  of  Australia  \.  Murray-  Ainsley*  On  the  other 
hand,  a  banker  is  not  justified  of  his  own  motion  in  transferring 
a  balance  from  what  he  knows  to  be  a  trust  account:  Ex  parte 
Kingston,  in  re  Gross.5  Their  Lordships  are  of  opinion  that  Earle 
was  not  bound  to  inquire  into  the  state  of  the  account  between  the 
parties  He  had  no  materials  to  enable  him  to  do  so  and  it  is 
difficult,  to  suggest  any  one  of  whom  he  could  have  made  inquiry 
other  than  Ballantyne  himself.  Their  Lordships,  therefore,  hold 
that  the  bank  is  not  affected  with  notice  of  any  irregularity  on 
Ballantyn/s  part. 

TIU  ST  ATCOrXT. 


BANK  OF  AUSTRALIA  v.  ^FunuAY  AVNSLEY  <?<».'• 

i'T.  Where  a  company  received  from  the  respondents  trust 
moneys  paid  them  to  the  credit  of  a  separate  account  between 
it  and  the  appellant  bank,  and  failed: 

TII  an  action  by  the  respondents,  that  as  the  b;mk  was  not 
shewn  to  have  received  the  moneys  as  trust  funds,  or  to  have 

Victoria,  rev.,  9th  July,  1902,  L.  R.,  1902,  App.  Gas.,  543;  87  L.  T.  R., 

..  J.  R.,  n.s.,  112;  51  W.  Rep.,  367;  18  T.  L.  Rep.,  735 
:  L.  K,  3  II.  I...  1. 
-  1893,  Ap,,.  Cas.,  282. 
I  1898,  App.  CMS..  693. 

i;  .  6  i  'h.  632. 

6   New    Zealand,    rev.,    I'L'IK]   June.    ISfis.   T..  R..   189S.   App.   ("as..   692;     67 
L.  J.  R..   n.s.,    123. 
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received  during  the  rtinvin-v  <>f  tin-  account  notice  to  their 
trust  character,  the  bank  was  entitled  to  set  them  off  against 
tlie  company  in  liquidation. 

See  LEGISLATION  :    /•,'</.  ris. 

Hil.i.s  OF   EXCHANGE 

CHEQUES. 

CAIMTM.    \M.  Coi  NTIKS  BANK  v.  GORDON  ' 

1.  Hankers  an-  protected  h\   -      .82  of  the  Hills  of  Exchange 
Act,  1882,  only  where  they  r  eul  of  a  erossed  die  pi.- 
tis  agents  for  collection  t'-r  a  c             r.     Tl  >ro- 
tectcd  when  liny  receive  payment  a-  holder-  ..T  the  eln-.pi.  -  in 
their  own  account. 

2.  The  appellant  banks  credited  a  customer  wiili  i1  .nut 
of  cheques  as  soon  as  tiny  were  handed  in  to  hi-  account,  and 
allowed   him   to   draw   a-ain-t    tin     amoUJ                     dit.-d    i 

the  cheques  "\verc  cli jari  d  : 

3.  It  was  held  that  they  were  noi   j 
protection  given    l>y    sect,    xi'   applii-   only 
before  they  are  received   l>y  tin-  l>anki  r. 

«/  • 

4.  A  bankers'  draft  payable  to  ord<  r  in  demand  ad-lri  98<  d  If. 
one  branch  of  a  bank  to  another  branch  of  bank  and 
not  crossed  is  not   a  ehe.|iie  within   the  mranii: 

of  the  Bills  of  Kxdian-c  Act,    1^_,  nor  i;    i-  withii  17 

of  the  Revenue   Act,    1--:;.      I'.iit    it    i-   within 
Stamp  Act,  1853,  which  protects  ban!. 
drafts  to  holders  elaimin-   und<  r  d   ind 

T  nun  MACXAOIITKX. 
F.  82  is  conferred  onlv  <>n   a    lianki-r  \'. 
customer — that  is,  \ 
lection.      Tt  follows,  I  ihn 

such  agents  they  are  not  \viti  I1 

is  M'ell  settled  that  if  a  banker  l>< 
with,  the  face  value  of  a  che(| 
l)ecomes  holder  for  value  of  tl 
to  say  that  a  hanker  is  merely  r 
and   n   mere  JUTnt   for  collection 
cheque  of  which  he  is  the  holder  I'm-  val 

So  long  as  a  bank  has  for  its  custom 
with  whoso  circumstances  the  mannuer  is   fu' 
not  infrequently  the  case  in  country  districts.  \v1  ink  1 

arrangement  with  its  competitors  has  a  monopoh . 


1    Aff..    11th    Mny.    100^.    T..R  .    1903.    App.    Cas..    240. 
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whet  lie  i-  the  hank  ;ii  once  credits  a  customer  with  the  face  value  of 
chc<|iif-  pai  1  into  his  acn.unt  or  waits  until  collection.  The  bank 
orlv  U.ks  to  i;-  own  customers.  But  Parliament  may  have 
thought  i  hat  in  the  increase  of  banking  business  likely  to  arise  in 
consequence  of  the  legislation  with  respect  to  crossed  cheques,  and 
the  competition  sure  to  follow,  it  would  not  be  improbable  that 
small  accounts  might  be  opened  with  banks  by  persons  of  little 
or  no  credit,  and  that  it  might  be  a  dangerous  thing  to  extend" 
protection  to  Bankers  dealing  in  crossed  cheques  in  all  cases,  whe- 
ther they  acted  simply  as  agents  for  collection  or  in  a  different 
character.  Or  possibly  at  the  time  bankers  asked  for  no  further 
protection  than  that  which  s.  82  purports  to  confer.  However, 
that  may  be  your  Lordships  have  only  to  constitute  the  language 
of  the  other  sections  of  the  Act  bearing  on  the  point. 

RIGHTS   OF  ENDORSER. 

AGA  AHMED  ISPAIIANY  v.  CRISP  * 

5.  The  endorser  of  a  promissory  iiolc  who  pays  the  holder  of 
it  is  entitled  to  the  benefit  of  the  securities  given  by  the  ac- 
ceptor, which  the  holder  has  in  his  hand,  at  the  time  of  the- 
payment  and  upon  which  he  has  no  claim  except  for  the-  bill 
itself. 

See  PRINCIPAL  AND  AGENT:    Powers  of  fn/cnf. 

BOND. 

CONSTRUCTION. 

AUSTRALIAN  JOINT  STOCK  BANK  v.  BAILEY.2 
1.  A  recital  in  a  bond  not  plainly  inconsistent  with  its  condi- 
lion,  will  not  control  or  limit  its  operation  and  where  the  recital 
referring  to  a  previous  guarantee,  states  the  desire  of  the  prin- 
cipal debtor  to  obtain  ad.van.ves  in  addition  to  the  sum  covered 
by  the  guarantee,  but  the;  condition  is  to  pay  all  the  sums  due 
by  the  principal  debtor  to  the  obligee,  the  amount  covered  by 
the  bond  is  the  whole  sum  due  without  deduction  of  the  moneys 
secured  by  the  guarantee. 

BOTTOMRY  AND  RESPONDENTS. 

AVI;KA(;I:  BOND. 

WAVERTBE.E  SAIU.\<;  SHIP  ('<>.  v.  LOVK.:; 

1.  'Where  by  an  average  bond  executed  at  the  port  of  dis- 
charge, coii-ign(>es  of  cargo  undertook  to  furnish  to  the  ship- 
owners a  correct  account,  and  particulars  of  the  value  of  the 
goods  delivered,  in  order  that  the  amount  of  average  contri- 

1  Rangoon,   rev.,    r,th    X..vinber,   1891,   8   T.  L.  Rep.,   132. 

2  New   South    Wales,   rev.,    ISth   May,   1899,   68  L.  J.  R.,  n.s.,   95. 

3  New  South    \V;i].>s,   rev.,   26th  May,   1897,  L.  R.,  IS'if,  App.   Gas.,  373. 
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tuition  t<>  which  they  were  liable  might  he  ascertained  and 
ajusted  "in  u>\\:\\  manner  "  :— 

-.  These  words  <litl  not  imply,  as  a  condition  of  the  oblig- 
ation, that  the  shipowners  should  employ  an  average  slater  at 
tlui  port  of  discharge. 

i).  A  shipowner  may  take  out  his  own  average-  statement,  an  1 
is  not  hound  to  employ  an  average  stater  cither  at  the  port  of 
discharge  or  elsewhere. 

LORD  HEKSCIIELL,  page  380:-  Tin-  profession  or  calling  of  an 
average  stater,  or  average  adjuster,  as  it  is  sometimes  called,  is  of 
comparatively  modern  origin.  -lit  to  receive  and  the  obli- 

gation  to  make  general  average  eontrihution  existed   long  before 
any  class  of  persons  devoted   themselves  as  their  calling   to   the 
preparation  of  average  stat<'Mi'  nts.      It   \\a-  formerly. 
Lord  Tenterden,  the  practiee  to  employ  an   insurance  i  for 

the  purpose.     The  shipowner  was  not  hound  to  employ  a  men; 
of  any  particular  class  of  person-  ,,r  indeed,  to  employ  any  one  at 
all.    He  might  if  he  pleased  make  out  his  own  average  statem. 
and  he  may  do  the  same  at   the  present    tune  if  so  minded.       I. 
he  engages  the  services  of  an  aver  ater,  n  is  merely  as  a  mat- 

ter of  business  convenience  on  hi-  part.  The  average  stater  is  not 
engaged,  nor  does  he  act  on  hehalt'  on  any  of  the  other  parties 
concerned,  nor  does  his  statement  hind  them.  It  is  put.  forward 
by  the  shipowners  as  represent in<>  his  \ie\v  of  tin-  general  average 
rights  and  obligations,  but  the  statement  or  aju-tment  is  open  to 
'•question  in  ewry  particular  by  any  of  the  parties  who  may  be 
culled  on  to  contribute.  The  average  l-ond  entered  j:,  the 

present  no  doubt  contemplated    that    an   avera  ter  would  be 

employed,  and  if  not  so  employed  the  shipowner  eould  have  derived 
no  benefit  from  the  provisions  whieh  <  trustees  if  they 

think  fit  to  make  advances  out  of  the  moneys  depo-ited,  and  ulti- 
mately to  distribute  them  in  accordance  with  the  average  state- 
ment. But  the  bond  imposes  no  obligation  to  employ  an  average 
stater,  and  it  expressly  provides  that  noihim;  th.  rein  contained 
should  constitute  the  average  adjuster  who  be  employed  as 

arbitrator  or  its  adjustments  or  statement   a-  final  settlement  be- 
tween the  parties  to  the  bond.     It  is  dillieult  to  see,  then,  when. ••• 
an  obligation  on  the  part  of  the  shipowner  to  have  an  aver, 
statement  prepared  by  an  average,  adjuster  residing  at  Svdn< 
be  derived,  or  what  right  the  other  parties  liable  to  make  general 
average  contribution  can  have  to  dictate  that  the  shipowner  shall 
employ    an    average    shiter    residing    at    a    particular    place,    any 
more  than  they  have,  to  designate  the  particular  person 
ployed.     It  is  true  at  most  ports  where  adventures  termin 
the  interests  divide,  and  no  doubt  at  Sydney,  professional  a 
staters  of  competent,  skill  are  to  be  found,  but  this  is  not  univer- 
sally the  case.      And  it  is  quite    conceivable  that  the    shipowner 
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might  .not  IK-  willim:  to  entrusl  the  preparation  of  the  statement 
t<>  any  of  the  very  limited  number  of  average  staters  who  might 
be  found  a  \  he  smaller  ports.  The  most  convenient  course 

would  doubtli  .   in  many,  perhaps  in  the  majority  of  cases,  to 

put.  the  tnatix  r  in  the  hands  ol'  an  average  adjuster  practising  his 
falling  at  the  port  of  discharge,  but  this  would  not  always  be  so. 
Many  cases  may.  however,  he  suggested  where  it  would  be  to  the 
advantage  oi'  all  parties  that  the  services  of  an  average  stater  else- 
where should  he  engaged. 

The   learned  judges  in  the  Court  below  rested  their  judgment 
mainly  on  the  law  laid  down  by  Lord  Tenterden  in  the  case  of 

«//</x  v.  ll'liile1:  "The  shipper  of  goods,"  said  the  learned 
judire.  "  tacitly,  it'  noi  expressly,  assents  to  general  average  as  a 
known  maritime  usage  which  may,  according  to  events  of  the 
voyage,  he  either  beneficial  or  disadvantageous.  And  by  assenting 

general  average  he  must  be  understood  to  assent  also  to  its  ad- 
justment at  the  usual  and  the  proper  place;  and  to  all  this  it  seems 
to  us  to  be  only  an  obvious  consequence  to  add  that  he  must  be 
undersl  .....  I  to  consent  also  to  its  adjustment  according  to  the  usage 
and  law  of  the  place  at  which  the  adjustment  is  to  be  made.''  The 

•'Is    relied    on   are   that    the   shippers    must   be    understood    to 

•nt  to  the  adjustment  of  general  average  "  at  the  usual  and 
proper  place."  In  their  Lordship's  opinion,  however,  these  words 
do  not  refer  to  the  preparation  to  an  average  statement,  but  to  the 
actual  settlement  and  adjustment  of  the  general  average  contri- 
butions. The  preparation  of  a  general  average  statement  which 
not  bind  the  shipper  is  not  "  the  adjustment  "  of  general  average. 
In  order  to  understand  Lord  Tenterden's  language  it  is  necessary 
to  bear  in  mind  what  would  happen  if  all  parties  stood  on  their 
rights.  The  shipowner  would  hold  the  goods  until  he  obtained 
the  general  average  contribution  to  which  they  were  subject.  If 
the  owner  of  Ihe  goods  disputed  his  claim,  he  would  appeal  to  the 
tribunals  of  the  country  to  obtain  possession  of  them  on  payment 
of  what  was  due.  These  tribunals  would  have  to  determine  whe- 
ther the  owner  of  the  goods  was  entitled  to  them  and  what  pay- 
ment he  must  make  to  release  them.  It  would  naturally  follow. 
as  Lord  Tenterden  said,  that  the  parties  must  he  understood  as 

isenting  to  the  adjustment  according  to  the  law  there  adminis- 
tered. I'.ut  all  this  lias,  in  their  Lordships'  opinion,  nothing  to  do 
with  the  mere  employment  by  the  shipowner  of  an  average  adjuster 
b>  prep  -i.itement  on  his  behalf.  In  Lord  Tentendem's  time, 

pro  d   average  adjusters   were  not    as  commonly   io  be  found 

in  the  dill'erent   ports  of  discharge  as  they  are  at  present. 

BROKERS. 

KVIHKM  E:  SI-IK  K  Ti;  \\S.\CTIO.\S  ;  (i.\Mi;LixG:  codrm  rerbis. 

BUILDERS. 


PRIVILEGE  :  Hi/iJthT'*  /Y/Y/7,  </  ••. 
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CHAMPERTY. 
AGRI:I:.MI:\T  IN  I.KASI:. 

llri.  i,  i  ('ii.u.   MINING  Co.   v.  OSHOIIXK.' 

1.  An  agreement  between  the  respondents  and  thfir  lossee, 
under  a  lease  executed  before  discovery  of  the  trespass,  by 
which  the  former  wore  indemnified  against  costs  of  suit  on 
terms  of  paying  to  their  les~>  •«•  92^/2  per  rent,  of  the  amount 
recovered  was  not  champertous. 

CIIAKTKK  PARTY. 

Sec  AFFREIGHTMENT:   Charter-party,    Exceptions   in    churl,  r- 
party. 

CHEQUES. 

Sec  BANK  AND  BANKING:    /•,'"•/.    vo.,  IllnnL-    cheques,    Forged 
clicqu-cs,  Paym-riil  <>['  /'nm  lulent  <•/><  que,  Prest  ntai 
cheque  for  payHK'iti  ;  BILL  OF  EXCKANGE:  i'.<><1.  vo. 


CHILDREX. 

CUSTODY   OF. 

See  HUSBAND  AND  WIFE:  Eod  f/x. 


CLUB. 

IJAIIII.ITV   OF   .t|l>:>lltKKS. 

WISE  v.  I'MIM-KTI  \i   TRUST]  i 

1.  In  the  absence  of  any  expres^  mli-.  th<-  iiicinl>ers  of  ;m 
ordinary  dub  arc  not  personally  liable  t"  indemnify  the 
trustees  of  the  club  against  liabilities  incurred  by  them  a-  .-uch 
trustees. 


1  Now  South  Walrs.  alt.,  llth   March.   1S!»0.  T,.  R..   1S99.  App.  C 

2  New   South    Wales,    rev..    13th    December.    1902.    S7    T..  T.  R  . 
L.   .1.    R..   n.s..   31;    51   W.   Rep..    241:    1!>   T.    I,.    Rep.   125. 
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COLLISION. 

1)1  I  AY  IN  COMPLYING  TO  Kl  LES  OF  NAVIGATION. 

THE  " 

1.  Instantaneous  compliance  wilh  article  18  of  the  Regula- 
tions  for  l're\  miing  Collisions  at  Sea,  by  which  "every  steam- 
ship \vhni  approaching  another  ship  so  as  to  involve  risk  of  col- 
lision shall  slacken  her  speed  or  stop  and  reverse  if  necessary," 
i>  not  necessary;  a  man  for  the  exercise  of  his  judgment  must 
be  allowed  a  short,  but  a  very  short  time. 

LORD  MOKKIS,  page  89: — Their  Lordships  concur  in  the  principle 
I  down  by  Mr.  Justice  Butt  in  the  case  of  The  Einnnj  Ilaase,- 
namely,  thai  compliance  with  article  18  at  the  very  moment  when 
danger  becomes  appaivni    is  not  necessary,  for  a  man  must   have 
time  to  consider  whether  he  should  reverse  or  not.      The  Court  is 
no;    bound    to  hold   that  a  man  should  exercise  his  judgment  in- 
stantaneously; a  short,  hut  a  very  short  time  imist  ho  allowed  him 
for  this   purpose.       Mr.  Justice  Law  considered   the  distance  was 
less  than  half  a  mile,  and  that,  consequently,  the  interval  of  time 
was  less  than  a  minute  and  a  half,  and  was  within  a  minute.     The 
.  therefore,  turns  on  seconds  of  time.     Their  Lordships  ha\e 
been  advised  by  their  assessors,  and  are  of  opinion  that,  under  the 
circumstances,  Captain  Cobb  rightly  manoeuvred.    The  period  with- 
in which  the  engines  could  be  stopped  after  an   order  given  to 
stop  woidd  be   twenty  to  thirty  seconds,  and,  as  they  had  been 
•  ped  and  reversed,  the  delay  alleged  as  a  fault  could  not  have 
1  eeri  more  than  a  few  seconds.      This  delay,  their  Lordships  are  of 
opinion,  was  not  a  faulty  delay,  the  time  being  occupied  in  giving 
propel-  directions. 

DEMTJBRAGE. 

TUE  "  CITY  OF  Pi:  KIN  ''  v.  COMPAGNIE  DES  MANAGE  in  KS  MARI- 

TI.M  KS.     KT    AL.;! 

•2.  Where,  as  the  result  of  a  collision  a  vessel  was  detained  in 
port,  while  a  substituted  vessel,  belonging  to  the  same  owners, 
\va-  doing  l,(.r  -work  at  the  defendants'  expenses,  claim  for 
demurrage  disallowed. 

3.  Tin  re  must  IK-  actual  loss,  and  reasonable  proof  thereof, 
to  support  a  claim  for  indemnity  for  consequential  loss. 


1  Straits   .<•  'til. •m<-nt,    aff.,  22nd    May,    1897,  66   L.  J.    R.,  n.s.,   88; 
T    I.    Rep.,    421. 

2  -,:\    \..  J.  R..   n.s..    43;     0   P.  D.,   81. 

::    Hong    Kong,    rev.,    li'th   July,   1900,   39  W.  Rep.,   176. 
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SIR  P.AKXKS  PEACOCK,  page  118:— There  is  no  doubt  as 
rule  of  law  according  i<>  which  compensation  is  to  be  use 
cases  of  this  nature,  where  a  partial  loss  is  sustained  by  coll 
The  rule  is  restituo  in  inlet/rum,  The  Black  Prince.* 
injured  is  not  entitled  to  be  put,  as  far  as  practicable,  in  the 
condition  as  if  the  injury  had  not  been  suffered. 
follow  as  a  matter  of  necessity  that  anything  is  due  for  detention 
of  a  vessel  whilst  under  repair.      In  order  to  entitle  a  party  to 
be  indemnified  for  what  is  termed  in  the  Admiralty  Court  a  conse- 
quential loss  resulting  from  the  detention  of  his  vessel,  two  things 
are  absolutely  necessary:  actual  loss,  and  reasonable  proof  of  the 
AMOUNT:     The  Clarence-  ,Th-c  Aryrnlino* 


I'AKTIKS  IX  FAULT. 

THE  "  UTOPIA. 

•I.  Where  the  harbour  authority  "f  the  port  of  G.  undertook 
and  pav  for  the  lighting  of  a  sunken  wreck  of  which  her  owner 
continued  in  possession  and  eventually  raised,  and  in  conse- 
quence of  the  lighting  being  in-nllieieiit  another  vessel  collided 
with  the  wreck,  her  owner-  \\  re  held  not  liable  for  the  col- 
lision, the  control  and  management  <>f  the  lighting  of  the  wreck 
having  been  undertaken,  by  the  harln.ur  authority  and  the 
owners  having  been  guilty  of  n»  n ,-gli-.  nee. 

5.  In  the  circumstances  no  mariiime  lien  attached  to  the 
wreck  so  as  to  render  it  liable  i«>  make  good  the  damage  done 
to  the  other  ship. 

(J.  The  colliding  ship  having  IH.H  navigated  in  circum- 
stances of  instant  peril  with  reasonable  eaiv  and  skill:  held  that 
it  was  not  answerable  for  the  collision. 

SIR  FRANCIS  JEUNE.  page  49: — Tl:  liips  think  that  the 

law  applicable  to  this  case  may  be  g;i  from  three  authorities 

which  their  Lordships  do  not  re^inl   ,  g  in  conflict.      The 

first  of  these  cases  is  that  of  Brown  '  which  was  decided 

on  demurrer,  and  in  which  the  question  being  whether  in  the 
absence  of  an  allegation  that  the  possession  and  control  of  a  vessel, 
after  she  had  foundered,  was  in  the  defendants,  an  obligation 
to  protect  other  vessels  against  injury  was  imposed  on  them.  That 
question  was  answered  in  the  negative.  It  is  to  be  observed  that 


1  1    Lush.,   573. 

2  53  L.  J.  T.  43:    9  T.  O.   81. 

3  3  -Win.   Rob..  283. 

4  Gibraltar,    rev..    24th    June,    1893,    70    T,.  J.  R ,    47:      9    T.  I,.  R..    542; 
62    T,.  J.  R..    n.?..    118. 

5  5   C.  B.,    599. 

P.  C.  b 
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what  was  laid  down  was,  ami  was  only,  that  "  their  duty  of  using 
reasonable  skill  and  !••»••  for  iln-  safety  of  other  vessels  is  incident 
to  the  possesHon  and  control  of  the  vessel."  The  case  does  not 
deiine  exactly  what  is  nieanl  by  possession  and  control,  nor  does 
it  thro\\  lidii  on  wliai  constitutes  reasonable  -kill  and  care  in 
circumsiai  ich  as  iliosc  of  this  case.  In  the  ca-e  of  \\'liitc  v. 

Cn'.sy  '  also  decided  on  demurrer,  the  pleader  alleged  ;•,  transfer 
ol'  the  vessel,  and  that  the  transferees  liad  and  exercised  at 
the  time  of  the  happening  of  the  injury,  possession,  control, 
management  and  direciioii  of  ihe  vessel.  ll  was  held  that  they 
were  liable.  l'»ul  the  Court  in  uivmi:  judgment  delined  their 
understanding  of  the  allegation  that  ihe  defendants  had  and  exer- 

id  possession,  control,  management  and  direction  of  the  vessel 
to  be  that  "  the  defendants  had  in  then-  power,  by  due  care  and  ex- 
ertion, to  have  altogether  removed  this  vessel,  or  to  have  shifted 
at  least  its  position,  and  so  nii^lil  reasonably  ha\e  been  able  to 
ha\e  prevented  the  injurv,"  and  added  that  "  if  these  words  do  not 
mean  ibis.  \ve  ijiink  there  was  no  liability  on  the  part  of  the 
defendant-."  It  is  clear,  therefore,  from  this  case  that  the  extent 
to  which  the  owners  have  properly  parted  with  the  control  and 
managemenl  of  their  liability  ceases.  The  case  of  the  l)»u</lti*,~ 
decided  in  the  Court  of  Appeal,  is  very  similar  to  the  present. 
There  the  steamship  Dinnjln.^  was.  by  the  fault  of  those  on  board 
of  her.  sunk  in  the  Thames.  The  vessel  was  never  abandoned. 
bin  the  master  and  mate  took  steps  to  inform  the  harbour  master. 
;md  the  mate  was  told  that  the  harbour  master  undertook 
l"  ILdit  ihe  wreck.  The  steamship  Mart/  Xi.mn  collided  with  the 
Douglass  six  hours  after  she  sank,  and  it  appears  to  have  been 
assumed,  and,  indeed,  would  seem  clear  (although  it  was  suites  ted 
before  their  Lordships  that  there  was  no  ne£  licence  in  anvone), 
tbar  the  harbour  master  illicit  have  taken  hut  did  not  take  steps 
to  liLrht  the  wreck.  It  was  held  bv  Sir  IJohert  IMiilimore.  on  the 
authoritv  of  Wliitr  v.  Cri*p.  and  Rrntrn  \.  ^fnUfit.3  that  the 
possession.  mana.iremeTit  and  rout  ml  of  the  Douglass  was  not 

ndoned  by  his  master  and  crew,  and  that  the  owners  \vere  there- 
liablo. 

(Mi   appeal    this  decision   was  reversed   on   the  ground   that  inas- 
much as  notice  \\as  ^-ivoii   to  ihe  harbour  master,   the  defendants 
were  m>i   Lruiliy  of  iie--li--ence.      It  may  be  observed  also  that  the 
opinion   of  Cotton,  L.J.,  the  defendant   had.   in    fact,   for  the  time 
"iitrol  of  the  wreck. 

Sn;    Ft:  \\TIS    JEUNE,    pn.ire    HO: — After    Jinn' tiff    c.rnniincfl    nml 
UK-  fuller-UK!  mutes:     FfrnJ  K>i</hit'  Company  v.  TTiil- 


1    21"     '  V12. 

L.  T.  n..  n.s..  r,02. 
3  5    r.  r... 
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banl  l  :  llnrl  v.  Conn'-:  Mrrrliuiilx  Hun  I,-  v.  />/i.<w  n  ;  M'l/es  v.  Siiy- 
dan  *  ;  Attrcll  v.  Huntini/iluii.''  The  result  of  rhese  authorities 
may  be  thus  expressed.  The  owner  of  ;i  ship  sunk,  whether  by 
liis  default  or  not  (wilful  misconduct,  probably  Driving  rise  to  dif- 
ferent considerations),  has  not,  if  he  abandon  the  possession  and 
control  of  her,  any  responsibility  either  i<>  remove  her  or  to  protect 
other  vessels  from  coming  into  eolli>iun  with  her.  It  is  equally 
true  that  so  lomr  as,  and  so  far  as,  possession,  management  and 
control  of  the  wreck  be  not  abandoned  or  pro|>erly  transferred, 
till  ere  remains  on  tin1  owner  an  obligation  in  regard  to  the  pro- 
tection of  other  vessels  from  recei\  ing  injury  from  her.  Hut  ill 
order  to  lix  the  owners  of  a  wreck  with  liability  IAVO  things  must 
be  shewn  —  first,  that  in  regard  to  the  particular  matters  in  resj>ect 
of  which  default  is  alleged,  the  eoim-o|  uf  the  vc.-sel  i~  in  uhem— 
that  i.s  to  say,  has  not  been  abandoned  or  legitimately  transferred; 
and,  secondly,  that  tjhey  have  in  the  discharge  of  their  legal  duty 
been  guilty  of  wilful  mi>«-ondiiei  or  in  gleet. 

WILSONJ  SONS  &  Co.  v.  CURRE 

7.  The  steamships  "  Tin  r.-o  "  and  "  <  >!to  "  \\viv  approaching 
each  other,  generally  -peaking,  .in  ..pp..  -he  courses  in  da\!Lrht 
in  a  narrow  channel.       In   a  mano3uvre    by    the  "Thorso"  i« 
pass  another  vessel,  the  "  Thorso  "  ;:ud  "  (Mto"  Uvam«-  nearly 
end   on.      When   ab.nit    a    mile    apart,    the    "  Thorso  "    -i^nallcil 
that  sho  was  goin-  fco  -tarlmard,   and  at   the  same  time   put   her 
helm  to    port    to    pa-s    the  "Otto"  on    tin-    p..rt     side.        Thi- 
brought   her  head   nearly   a    point    t"   -tarU'ard.        Tin     "  Otto  }: 
heard,  but  kept'  a  steady  course.      T\v.>  minin.--  or  so  "th<Tv.       . 
when  the  ships  were-  within  halt'  a  miic,  the  "  Tln.r-  .  ed 
the    signal    and     again     ported      her     helm.           Thv     "  t  ' 
immediately  afterwards    starboarded    her   htdm,   bringing    h.-r 
head  to  port,  and  went  across  the  bows  of  the  "  Thor-,  ,."      The 
"Thorso"  immediately  sto]i]x'd  and  reversed,  but   -he  ran   r 
and  sank    the  "  Otto."       The    owners    of    th.     "  Otto,"  while 
admitting  that  their  vessel  had  been   in   fault   alleged  fault  a 
against   the  "Thorso"    in  not    stopping    and     reversing    at     an 
earlier  period. 

8.  Held,  that  no  fault  was  attributable  t..  the  "  Thor 


1  101  r.  s.  (ii  otto.),  iss. 

2  109  U.   S.    (2  Davis),  371. 

3  35  X.  S.  J.   (S  Tiffany).  412. 

4  64   X.  R.  J..   173. 

5  7    Maryland.   191. 

6  Aff.,    13th    March,   1S94.   I.R..   1S94.   App.   Tas..   116. 
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THE  ".NOKD  KAP"  v.  THE  "SANDHILL."* 

9.  \yhere    i  ainships   entered    ihe    liophorus   from  the 
J;h,            ,:  at   the  samfe  lime,  both    making    at    about    an  equal 

.1   for  a   point   OIL  Asiatic  side,  on  reaching  that  point  the 

pondenl    being  on    ihe    Hnrop'.'an   side  crossed    the   bo\vs   of 

tin-  appellant,  notwithstanding  i.he  proximity  of  the  land,  the 

irrent,  and  the  fact  that    neither  vessel  had  011  it 

much  steerage  way. 

10.  Held,  that   the  Court    below  was  wrong    in    pronouncing 
appellant    solely   to    blame   for    the    collision.       The    co- 

respondent  was  to  blame  in  the  \\r-i  instance,  bin  the  appellant 
was  also  iu  fault  for  n"i  having  reversed  at,  once  when  the 
respondent's  object  was  or  ought  to  have  been  apparent. 

"  MAM  '    TUG  Co.  v.   BRITISH    STEAM    NAVIGATION    Co.  "Tut-: 

M  BANATCHY." 

11.  AYhen  a  vessel   nnd<  r  wav  conies    into    collision    with    a 

• 

vessel  a1  anchor,  exhibiting  n  proper  log,  the  onus  is  on  h.-r 
to  justify  her  conduct.  JShe  cannot  be  excused,  if  it  is  shown 
that  she  had  not  sufficient  lookout. 

li'.  The  vessel  at  anchor  is  also  bcund  to'  keep  a  competent 
jierson  on  watch,  whose  duty  it  is  to  see  that  the  anchoV  light 

lights  are  properly  exhibited,  and  to  do  everything  in  bis 
er  to  avert  or  to  minimize  a  collision. 

lo.  If  that  person  acts  in  error  of  judgment,  when  ph",-<>d 
by  the  colliding  vessel  in  a  position  of  difficulty  calling  for 
instant  decision,  he  is  entitled  to  favourable  consideration, 
and  it  must  be  shown  that  any  alternative  course  would  have 
prevented  or  mitigated  the  collision. 

FRANCIS  JEUNE,  page  35jS:  Their  Lordships  entertain  no 
doubt  that,  in  the  case  of  a  vessel  at  anchor,  there  is  an  obligation 
to  keep  a  compeient.  person  on  watch,  and  that  it  is  his  duty  not 
onlv  &  liat  the  anchor  light  or  lights  are  properly  exhibited, 

bui  o  do  everyt.hing  in  his  power  to  nverl;  or  to  minimixe  a 

11.  Many  suc-h  things  mar  no  doubt  be  done,  and  it  is 
0  to  be  prepared  to  summon  aid  for  anv  needful 
purpose. 


1  Tons;  ile,   rev.,    _sth  July,   1894,   L.  R.,   1894,  App.   Gas.,  J.,   646. 

2  Rancnoii,    rev.,    20th    March,    1897,    L.  R.,    1S97,    App.    Gas.,    351;     66 
L.  J.  R..   n.s.,   92. 


COLLISION  Si3 

(hvXKKS       (IF       SS.         '  ClllTTAGoXG  '      V.    <  )\VXKK8       OK       SS. 
"    IvKSTKOMA."1 

1  1.  The  appellant  vessel,  which  was  admittedly  at  fault  in 
taking  too  sharp  a  turn  across  the  course  of  the  respondent, 
was  guilty  of  negligence  in  not  reversing  her  engines  when  the 
respondent  gave  notice  that  she  would  continue  her  course- 
without  alteration. 

OWXEKS  OF  THE  XoKWKGIAN  Sri.AMSlI  1 1'  XeMJMAXIM  K  "  V. 
OWXEKS  OF  THK  l!i;i  11-11  STEAMSHIP  "PlCKIX."  TlIE 
"PEKIN."2 

!."».  Article  22  of  the  Ke-ulat  ion,  f«,r  Prevent  i  '  il  is  ions 
at  Sea,  18S4-,  which  prescrib  M  certain  . 

vessel  must  keep  her  conr-e.  m;iy  have  a  different  meaning  wl 
applied  to  vessels  navL  to  that  which  it  hear-  in  t In- 

case of  vessels  in  the  open  sea. 

1C.  Two  vessels  may  In-  approaching  one  another  at  such  a 
distance  and  on  such  hearing  iliai  if.  in  the  open  sea.  th<-y 
would  be  vessels  crossing  so  as  i»  involve  ri-k  of  collision,  when 
they  are  navigating  a  river  there  may  lie  n<>  -m-h  risk. 

IT.  Vessels  must  follow,  an<l  nm-t  lie  kii"wn  t..  intend  to 
follow,  the  curves  of  the  river  l>ank.  an«l  they  an-  n«'t  so 
crossing  if  the  course  which  i-  rea-nuMy  t..  !•,-  ted  to 

either  vessel  would  keep  her  clear  "f  the  . .tln-r. 

18.  A  steamship  which  wa-  "ti  the  -iarli"ai-d  IM«W  of  another 
steamship  in  a  winding  river  was  Maine  tor  a  col- 

lision between  them,  although   >\\<-   ported   her  helm,  upon  the 

ground  that,  in  porting,  she    was  pnr-iiin-    tin urse    which 

should  have  been  attributed  to  IKT,  ina-mnch  a-  it  was  necessary 
for  her  to  do  so  in  order  to  arrive  at  thai  -ide  of  the  channel 
which  was  on  her  starboard  hand. 

SIR   FitANCis  .Ti-:rxE.  page  444:     T  '-sing  referred   t- 

art.  1^  is  ''Crossing  so  as  to  invoh  collision."  an 

obvious  that,  while  two  vessels  in  ''ositions  and 

distances  in  regard  to  each  other  "Mi  sea  may  !•• 

so  as  to  involve  risk  of  collision,  it  would  be  completely  n 
to  take  the  same  view  of  two  vessels  in  the  same 


1  Consular    Court,    27th    July,    1001.    I..  R..    1901,    App.    Cru= 
I...  T.  R.,'430:    TO  L.  J.  R..  n.s..  121. 

2  China  and  Japan,  aff.,  3rd  July,  1S07,  13  T.  T,.  Rep.,  -JS7;     77  T.  T. 
553. 
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distances  in  the  reaches  of  a  winding  river.     The  reason,  of  course, 

is  thai  3  must    follow,  ami  must   In-  km»\vn  to  intend  to  follow 

the  rim  i-  river  l»ank.      Hut  vessels  may.  no  doubt,  I  >e  cross- 

ing vessels  \\ithin  article  1C.  in  a  river;  it  depends  on  their  presum- 
able courses.  1  1'.  at  any  lime.  t\vo  vessels,  not  end  mi.  are  seen, 
pirn:  tlie  courses  to  1  .....  \pected  \vit.h  regard  to  them  respectively, 
bo  lie  likelv  to  arrive  at  the  same  point,  at  or  nearly  the  same 
moment.  th-\  are  vessels  crossing  so  as  to  involve  risk  o!'  collision; 
but.  they  are  not  so  crossiii"-  it'  the  course  which  reasonably  to  be 
aurihiited  to  either  vessel  would  keep  he  ivlear  of  the  other.  Tin- 
tpiesiion.  therefore,  always  turns  on  the  reasonable  inference  to  be 
drawn  as  to  a  vessel's  future  course  from  her  position  afc  a  parti- 
cular moment,  and  this  greatly  depends  on  the  nature  of  the  locality 
where  she  is  at  that  moment. 

SS.    "  ALI;A.\<>  "    v.    AI.I.AX    LINK    STKAMSII  ir    ('OMI-AXV    A.\I> 
U.\KI.\   1  >.\Mi'rsriiiKKs  RiiKi>Ki;i-:i  A.CTIENGESSELL  SCHAPT 

V.    SS.    •'  PARISIAN.'11 

19.  When    two    vessels    were    approaching    each    other    in 
Canadian  waters  on  courses  which  converged  at  a  point  outside 
a  harbour  where  each  vessel  expected  to  pick  up  a  pilot:— 

20.  It  \vas  h"ld  that,  as  they  \\vre  so  doing  on  courses  and  at 

«/ 

speeds  which  would  probably  bring  them  to  that  point  so  as  to 
present  a  danger  of  collision  when  they  reached  it,  they  were 
vessels  crossing  so  as  to  involve  risk  of  collision  within  the 
meaning  of  arts.  Ill,  22  and  23  of  the  Regulations  of  1897, 
which  had  Ix-en  substituted  for  those  contained  in  Canadian 
R.S.  c.  7'.). 

21.  Thai    con-eipieiitly    it    was    the    duty,    negligently    disre- 
garded.  <d'  I  he   respondent's  vessel,   which   had    the  appellant's 
vessel    on    her   own    starboard    <ide,    to    keep    out    of    her    way, 
there  being  no  special  circumstances  within  the  meaning  of  art. 
27  to  authorizes  departure  from  that  rule. 

22.  And  also,   that   the   appellant-'    vessel     was  not    to  blame 
under  art.  21.      It  was  not  shown  that   with  reasonable  care  she 

t   to  have  taken  action   then  ••under  earlier  than  she  did. 


Sn;  GAEELL  BARNES,  page  204:—  The  late  Lord  St.   ll.-li.-r.  in 
delivering  the  judgmenl  of  Ibis  Hoard  in  the  case  of  TTie  /v/,-/»,2 

though    dealing  with   a   collision    in   a    river,   used    language   which 
may  be  regarded  as  nol  inappropriate  in  this  case.      In  one  passage 

1  E  da,  rev.,  27th  February.  1007,  L.  R.,  1907,  App.  Cas. 

T.L.R.,  344;  '.«r-  L.  T.  R.,  335;  TO  L.  J.  R.,  n.s.,  33. 

2  1S!»7.  App.  Cas.,  532,  ."36. 
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» 

lie  is  reported  thus:  "  It'  at  any  time  two  vessels,  not  end  on.  .-in- 
seen,  keeping  t.he  courses  to  lie  expected  \\itli  regard  to  them 
res|H>ctively,  to  be  likely  to  arrive  at  the  same  [mint  at  or  nearly 
at  the,  same  moment,  t,hey  are  vessels  crossing  so  as  to  involve  risk 
of  collision,  luit  they  are  not  so  crossing  if  the  course  which  id 
reasonably  to  !«•  attrihnted  to  either  vessel  would  keep  her  dear 
of  t.ho.  other.  The  question,  therefore,  always  turns  mi  the  ivason- 
nlile  intVrence  to  he,  drawn  as  to  a  vessel's  future  course  from  her 
position  at  a  particular  moment,  ami  this  greatly  depends  on  tho 
nature  of  the  locality  where  she  is  at  the  moment." 

1'aire  207. —  It  must  alwaYs.  he  a  matter  of  some  difficulty  for 
the  master  of  a  vessel  which  has  to  keep  her  course  and  speed  with 
regard  to  another  vessel  which  has  to  keep  out  of  her  way.  to 
determine  when  the  time  has  arrixed  for  him  to  Uike  action,  for, 
if  he  act  too  soon,  lie  may  disconcert  any  action  which  the  other 
vessel  may  ho  about  to  take  to  moid  his  vessel,  and  might  be 
blamed  for  so  doing.  Therefore,  he  must  keep  his  course  and 
speed  up  to  some  point,  to  detrnmiie.  .uid  some  little  latitude  has 
to  Ix*  allowed  to  the  mas  tier  in  deienuinin:.'-  this. 


COLONIAL  LAWS. 

KFFKCT   OF    VALIDITY   ACT   FOK    COI.OMi:-       .'•>-.>!•  Vi<t.  (.  (i:{. 

KI-:<;I.\A  v.    M.viiAis.1 

1.  The  obvious  meaning  of  Hi.'  Colonial  Laws  Validity  Act 
(28  and  LM.>  Viet.  c.  »»3)  is  to  piv.-erve  i..  iln-  Imperial  Parlia- 
ment a  riii'ht  to  legislate  for  a  colon  v  to  which  ;i  local  legislature 

•  O 

has  been  assigned,  or  to  forbid  the  l..,-;i|  legislature  to  enact 
anything  repugnant  to  Imperial  Legislation  so  effected,  but  not 
otherwise  to  derogate  from  the  iivn.Tal  powers  of  Colonial 
legislatures. 

Lni;i)  Cii  ANCKI.I.OI;.  page  M : — With  re  fen-nee  to  the  second 
point,  on  which  their  Lordships  did  not.  ask  counsel  for  an  answer 
to  Lord  Coleridge's  argument,  there  is  no  doubt  that  up  to  ilm 
time  of  t.he  passing  of  the  Colonial  Laws  Validity  Act  (28  and  2!) 
Viet.,  c.  63)  a  great  many  of  the  considerations  which  he  has 
urged  had  given  rise  to  difficulties  which  this  Act1  was  inten 
to  cupe. 

With  respect  to  the  matter  we  have  now   this  statute  o 
to  construe:    and  in  respect  to  that  statute,  what  has  been  | 
out  is  that  the  words  ''repugnant  the  laws  of  Kngland  "  a: 
to  be.  is  their  bald  sense,  construed  with  reference  to  such  a  <p 
tion  as   this,  but  you  must  take  the  interpretation  claus",  wl 


1  Xatal,    LMth    July.    1901.    I,.  R.,    1902,    App.    ras..    51. 
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v  qualities  into  the  consideration  "f  what  has  been 

enacted  lien-:    r  jnant   to  tin-  laws  of  Kngland 

within  tlic  mean  words  was   bo  bie  a    repugnancy  such 

•epugnanl  (visions  of  some  such  Act  of  Parliament 

or  ion    "as    aforesaid";    ami    is    again    qualified   in    this 

\vav:        'In  -    \et'.  an  Act  of  Parliament  or  any  pro- 

shall  l>e  saiil  i"  extend  to  any  colony  when  it 
is  made  applicable  to  such  colony  by  the  express  words  or  necessary 
i  of  any  Act  of  Parliament/5  The  obvious  purpose 
and  moaning  of  ihaf  statute  was  to  preserve  the  right  of  the 
[mperial  Legislature  to  legislate  even  I'm-  the  colony,  although 
a  local  legislature  had  lieen  given,  and  to  make  it  impossible,  when 
an  Imperial  Statute  had  licen  passed  expressly  for  the  purpose  of 
iroverning  ihat  colony,  I'm-  the  colonial  legislature  in  thai  sense  to 
.•mythin1/  repugnant  to  an  express  law  applied  (n  that  colony 
by  the  Imperial  Legislature  itself.  That  is  tin1  meaning  of  these 
words. 

\-  to  the  other  argument  \\  ith  reference  to  legislation  by  a  Colony 

which  in  .-nine  respects  -hall   run  counter  to,  or  be  repugnant  to, 

'     Od     the  1  "niled    Kingdom,    thai,    if    il    \\ere   construed    in 

the  wide  sense  Lord  Coleridge  suggested,  would  render  any  Colonial 

Lusory  together,  because  it    i-  hardlv  possible  to  deal 

with  the  rights  of  any  llritish  subject  l>y  the  local  legislature  which 

shall    noi    in   some  way  or  another   run  counter   to  some   provision 

in  this  country   which   is  enacted   for  a  dilfeieni    purpose,  having 

fereneq  to  the  circumstances  of  the  particular  colony. 

Tli  reconciles  the  two  principles  of  giving  loca          -  la  i  ion, 

but.  nevertheless.   leaving   still  open  to  the  Imperial   Legislati 

express  legislative  provision  the  power  to  do  something  in  the 

iny.      So  much  for  tb    second  point  urged  by  Lord  Coleridge. 

(  (  ).\TEAIPT  OF  COURT. 

INMM  i:\T    PriJI.K  A  TIO\   OF  S(  AM)I  USING   PAPTCRS. 

v.  ST.  Ai  r.v.x.1 


1.  ('ommiital    I'or  coiileinpt  of  court  is  to  be  used  only  with 
reference  to  ib;-  admin  i  si  rat  inn  of  ju-tice,  not  for  the  vindica- 
tion of  ihe  judge  as  a  person. 

2.  The  publication  of  -camhilnns  matter  may  amount  to  er»n- 
tempt  of  court. 

'•''.  There  was  im  duty  nn  ihe  appellant  to  make  himself 
acquainted  \viib  ib',-  contents  of  tin-  paper  before  parting  with 
it.  and  he  was  n<>i  guilty  of  contempt  of  court. 

1    *'•    Vincent,    rev.,   L'l'ncl   July.   isnn.   si    TJ.  T.  R.,   15S;     68  L,.  J.  R.,  n.s., 
137;     -is   w.    Rep.,    IT::;     75   T.  L.  R.ep.,    !S7. 


coNTKMi'T  i >r  c< >t  KT  sy 

LOUD  MOI;I;IS.  page  Ml : — Commit.Uds  for  contempt  of  court  are, 
onlinarilv  in  eases  whero  some  contempt  ex  facia  of  tin.'  court  has 
been  committed,  or  for  comments  on  cases  pending  in  the  courts. 
Jlowever.  there  can  l)e  doubt  that  there  is  a  thin  I 
contempt  of  court  by  the  publication  of  scandalous  matter  of  the 
court  itself.  Lord  Hardwicke,  L.C.,  so  lays  down  without  doubt 
in  the  case  of  Cham  plain  <|-  >7.  James'  Evening  /V<?/.1  Ife  says, 
"one  kind  of  contempt,  of  court  is  scandali/inir  the  court  itself." 
The  power  summarily  to  commit  for  contempt  of  court  is  con- 
sidered necessary  for  the  proper  administration  of  justice.  It 
is  not  to  be  used  for  Jhe  vindication  of  the  judge  as  a  person, 
lie  must  resort  to  action  for  libel  or  criminal  information.  Com- 
mittal for  contempt  of  conn  i<  a  weapon  to  br  used  sparingly 
and  always  with  reference  to  the  administration  of  justice.  Hence, 
when  a  trial  has  taken  pi.  1  tin-  ease  is  over,  tin-  judge  or 

the  jury  are  <riven  over  \«  It    is  a  sunn  ss, 

and   should  be  used   only    from  je  of  duty   and    IIIK! 

pressure  of  public  necessity,  for  there  ran  be  no  landm.M  m- 

ing  out  the  boundaries  in  all  '    •mmittals  for  cont«  > 

court  by  scandalizing  the  courl  become  obsoL 

country.      Courts  are  satis  public  opinion  atbi 

or  comments  derogatory  or  scandalous  to  them.      But  it  must 
considered  that,  in  small  colon i> >  coi  principally  of  col..r 

population,  the  enforcement  ii  committ;i' 

tempt,  of  court  for  attacks  on  ;  absolute!}  -ary 

to  preserve  in  such  a  community  thr  di-u  .  and   n  for 

the  court. 


LKTTERS  TO    MOVSP AIM'.KS. 

Ki.   Mos] 

4.  The  Chief  Justice  of  a  colony  \vroir  two  letters  to  :»  news- 
paper in  which  he  discussed  qivesti"ii<  :itV<vting  the  sanitary 
condition  of  the  town.  An  anoimii<ni-  In  id-  was  published 
comment  ing  in  sarcastic  langnagr  ..n  ihc  letters. 

.">.    The  letter  in  question  not  1"  Icillated  to  obstruct    ««r 

interfere  with  the  course  of  justice  »r  iho  duo  ndminis'     ' 
of  the  law  did  not  amount  to  a  contempt  of  court : 

0.  And  the  editor  was  not  guilty  of  contempt  in  i 
give  ii|)  the  name  of  the  writer  of  the  manuscript. 


1  2   Atk.,   471. 

2  Bahama   Islands,    rev.,    2nd    February,    1893.    68    I..  T.  R..    n.s.,    105; 
62  L,.  J.  R.,  79. 


90  COM  '  I'M  IT   OF  COURT 

I.IItKI.  ON    THI-:    .11   IK.  IS. 

RE  SARBADHICARY/ 

\    Hi-h   Court   of    Judicature    «  stablished     in     India    by 

• 

letter.-  patent  had  power  'to  approve,  admit,  and  enrol  sucji 
advocates  as  to  the  said  High  Court  shall  seem  meet,"  and, 
further.  "  to  remove  or  to  suspend  practice  mi  reasonable  cause 

the  -aid   advocates." 

N.  li  wa>  held  that  the  ('<>urt,  had  power  to  su-pend  from 
practice  a  member  of  the  Knglish  Bar  who  had  been  admitted 
as  an  advocate  of  the  court  ;  and  that  the  fact  thai  an  advocate 
had  \vritten  and  published,  in  a  periodical  of  which  he  was 
editor,  an  article  which  was  a  libel  reflecting  on  the  judges  of 
the  High  Court  in  their  oHicial  capacity,  though  professing  to 
lie  a  vindication  of  his  own  professional  conduct,  amounted  to 
a  contempl  of  courl  which  was  a  n  asonable  cause  for 
ir  him  from  practice. 


NATl'RK   OF  THE   OFFKXSK. 

l.\  TIIK   MATTKI;  OF  A   SI-K<  'IAI.    KI.I  I.IM.XC'E  FROM  THE  BAHAMA 

ISLANDS.2 

'.».  \\hcre  a  letter  published  in  a  colonial  newspaper  con- 
tained criticisms,  on  the  conduct  of  the  Chief  -Justice  of  the 
colony,  of  such  a  nature  that  it  might  have  been  made-  the  sul>- 
ject  of  proceedings  for  libel,  but  was  not  in  the  circumstance- 
calculated  TO  obstruct  or  interfere  with  the  course  of  Justice  or 
th<'  due  administration  of  the  law:— 

1".  Held,  that  the  same  did  not.  constitute  a  contempt  of 
Court. 

11.  It  appearing  that  the  \-ditor  had,  on  notice  from  the 
Court,  refused  to  discover  the  name  of  the  writer,  and  had 
thereupon  been  sentenced  to  tine  and  imprisonment  during 
plea-ure  for  the  publication  and  to  tine  and  imprisonment,  for 
the  refusal,  but  had  been  released  by  order  of  the  (iovernor: 

Held,  that  the  Chief  Justice  had  no  legal  authority  to 
require  either  the  name  of  the  writer  or  the  manuscript  of  the 
letter; 

Then-  may  n<  •  be  imported  into  a  case  of  this  l<ind  any 


\tl:i)i:il,;i<],    ;iff..    Ilili    I  •,  ,  ,  inber,       IliOG,    95      L.      T.      Rop.,      894;      23 
L.  T.  T;..   t 

-    '  <3s,    t.Mli    December,    1S92,   L.  R.,   1893,   App.   Cas.,   138. 
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matter  which  was  not   in  evidence  aisiin<l  tlio  defendant,  nor  \vill 
their  Lordships  permit  anv  such  matter  to  he  laid  Ix'fnrr  them. 

CONSPIRACY. 

Sec  ( 'KI  M  i  \  A  i.  l.\\v;  E-od  VO. 

CONTRACT. 

AM  IJI<;l  01  S    PKOI'OSA  I  . 

BLACK  v.   WlLLiAMS.1 

1.  AVI  ion  •  words  in  a  pmpo.-al  for  n  contract  are  understood 
and   acted   nju.n   l»y   the   parties   in   different  senses,  there-   is  no 
contract;  and   it   is   for  the  plaintitT.  in   an  action  for  hreaeli  of 
eon  tract,  to  show  that  hi-  construction   is  the  true  one.      I'    i- 
not  for  the  Court  to  determine  the  n-iie  construction, 

ACQUIESCENCE. 

FORM\\     IT     \l.    V.     TlIK    "  LlDDASDAI.I  ." 

2.  Tlie    fact    that,    the    owner    "f    tin-    eliattel    ro]>aired    lia- 
sold  it  at  a  prico  enhanced  hy  -ndi  unauthorized    labour,  does 
not  amount  to  acquiescence  on  hi-  part  or  aee,  ptauce  of  liability 
for  the  work  done. 

COM,  ATI:  K  A  i.  A<;RKKMKXT. 

HANK  OF  CHINA  i-vr  AT.  v.  AMERICAN  TI;AI>I\«.  Co.8 
.3    Tlu- circumstance  that   one  of  the  conditions  of  a  cotiirae: 
affects  only  part  of  tlie  consideration,  i-  not,  per  se,  -iifllci<-n- 
make-  it  collateral  to  the  main  contract,  mile--  it  appear  that 
condition  was  not  intended  by  tho  partie-  '..  ^o  to  the  r 
the-  whole  contract. 

CONDITION  iMtKri-:i>KXT. 

HANK  OF  CHINA  AM>  JAPAN  v.  AMERICAS  TI;\IMN«.  Co."1 

1.   T>y  contract  notes,  hankers  mid'  r  pay    sterling  to 

merchants  in  exchange  for  silver,  at  sp<  es,  over  a  ]x  i-i"d 

of  time,  with  a  stipulation  that  the  merchants'  -»"d-  should  1> 
"  financed  "  through  the  hank. 

.">.   This  stipulation  was  a  condition    precedent    to  the  : 
chants'  rieht   to  thr  fulfilment    of    the   exchange    con 


1  Xew  Ponth  AA'nlos,  aff..  9th  Dpcomher.   1S99.   fin  T,.  J    R 

2  Victoria,   aff..    17th   February.    1S99.   69   L.  J.  R..   n.s..    44. 

3  Supr.    C.    of    China    and    Japan,    aff..    70    I,.  T.  R..    849. 

4  China  anrt   Japan,  aff..  2Sth  April.   1S94.  $3  I,.  J.  R..  n.s  .  92. 
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there  was   ;i    mutual    obligation   to   negotiate    rea-onable  terms 
••  linaiici.       '  the  goods. 

6.  The    bankers    having-    refused    to    negotiate    terms,    and 
having  wholly  repudiated  the  contract,  whether  for  finance  of 
goods  or  tor  exchange. 

7.  [t  was  hel'l  that  the  merchants  were    entitled    to  recover 
from  them  tlie  loss  tln'v  had  sustained   upon    ilie    exchange    of 


SPTK-UIX   v.  LA  ('LOCH  i-:.1 


their  -liver  for  sterling  money. 


8.  Where  the  parlies  to  a  contract  reside  in  difVerent 
countries  in  which  different  systems  of  hiw  prevail,  their  inten- 
tion is  the  true  criterion  to  determine  by  what  law  it<  interpre- 
tation and  dl'iet  is  to  !>••  governed. 

LOTID  LiNDLEYj  page  l.")t; — Mr.  I  >cans  contended  dial  the  arbi- 
tration clause  was  invalid  by  the  law  of  Jersey,  because  not  onlv 
"inn  pa\able,  but  also  the  liability  to  pay  was  decided  hy 
arbitralion  :  and  that  this  was  an  illegal  attempt,  to  oust  the  juris- 
diction of  the  Court,  -and  went  further  than  Scott  \.  Avery*  But 
if  a  contract  is  so  framed  as  to  give  no  cause  of  action  unless  a 
•iin  condition,  is  performed,  no  question  arises  as  to  ousting  the 
jurisdiction  of  any  Court.  It  was  by  not  observing  the  difference 
between  no  cause  of  action,  and  a  defence  which  assumes  a  cause 
of  action,  but  is  based  on  the  incompetence  of  a  pariicular  to 
enforce  it.  that  the  Court  of  Exchequer  went  wrong  in  Scott  v. 
Avert/.-  This  oversight  was  pointed  out  and  corrected  in  the 
Exchequer  Chamber3  and  again  in  the  House  of  Lords,  Maule,  L, 
put  the  matter  in  the  true  light  in  the  Exchequer  Chamlm-;  he 
there  said:  "There  is  no  decision  which  prevents  two  persons 
from  agreeing  that1  a  sum  of  money  shall  be  payable  on  a  con- 
tingncj  :  hut  they  cannot  legally  agree  that  when  it  is  payable  no 
action  shall  be  maintained  for  it.''4 

rONSTKirTION      Abstention   from  T?usi  nc-s. 

SOUTHLAND  FI;O/K\    MKAT  ('».  v.   XKI.SOX  LKOTIIKKS/' 


'.».  'Idle  respondents  made  an  agreement  with  the  appellants 
to  purchase  all  the  output  of  their  works  for  the  period  of  three 
year-,  and.  during  that  time,  not  to  u  ereci  or  a<-i-t  or  be  in 


l   Jersey,   rev.,  1  Itli   :\Iay,   1902,  L.  R.,   1002,  App.  Gas.,  446. 
i    II.  I..  C.,   811. 

•:.   487. 
Ex.    499. 

r,   New  Zealand,  aff.,   8th    M;ir<-h,  1898,  78  L.  T.  R.,  363;     67  L.  J.  R.,  n.s., 
l     R.,    L898,    App.    i  'MS.,    4-12. 
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an;>  way  concerned  or  interested  in  the  erection  or  use  of"  any 
oi  lier  similar  works. 

10.  The  words  in  this  contract  must  be  construed  in  a 
bnsinc-'S  sense,  and  the  agreement  was  not  broken  by  the 
respondents  during  the  period  of  three  years,  (1)  agreeing  to 
purchase-  all  the  output  of  other  works;  (2)  agreeing  to  pur- 
chase such  other  works  after  the  expiration  of  the  three  years, 
subject  to  certain  additions  being  made  to  them;  (.'})  lending 
money  to  the  owner  of  such  other  works,  there  being  no  evi- 
dence that  it  was  to  be  spent  on  ih,.  works. 

Agreement   tit    Furnish   All    >V;itcr   Kriiuin-d. 
KlMBERLEY     WATERWORKS      Co.      V.      I'l       13EEUS     CONSOLIDATED 


MlXES.1 


11.   An  agreement  whereby  a  mining  company  und<Ti. 
obtain  all  .the  water  recpiin  d  by  iln-m  1'or  iheir  mining  pnrp- 
from  a  water  company,  and    from   no  other   ]>  rson  or  per-. 
does  not  authorize  the  mining  company   to  obtain  a  gratuit 
supply  of  water  for  these  ]mr|>  another  source.      But 

a  proviso  in  the  agreement  Hint  nothing  in  ii  :ild 

prevent  the  mining  company    from   n-iug  ;my    water        ,      M,  ,1 
from  the  mines  or  from  their  welU  or  reservoirs  i-  nol  :i'  d 

to  mines  the  property  of  the  e..mp:iny  at  ihe  dale  of  the 
ment  ? 

BnlltLlng. 

LYTTLETOX  TIMES'  Co.,  LI.MIII:I>,  v.  WARNERS  .  I.    CITED.2 

li*.   Implied  obligations  in  a   contract    nm~t   !>••  'led   l»y 

the  common  intention  of  the  parti. 

!"•.  Tn  an  action  by  the  respondents  as  -  against  the 

appellants  for  an  injunction  and  dam:;  red  that  both 

parties  had  agreed  to  a  rebuilding  «>f  the  appellants'  printing- 
house  on  terms  that  the  respondents  w-  rent  from  the 
appellants  two  upper  floors  and  additional  bedrooms  for  their 
adjoining  hotel,  and  the  appellants  were  to  have  on  the  ground 
floor  an  engine-house  and  printing  machinery  fic- 
tion of  their  business,  both  parties  Ix-licving  that  the  noisi 


1  Cape  of  Good  Hope,  aflf.,  31st  July.  1897,  66  I/.  J.  R..  n.s..  1' 

2  New   Zealand,   1007,  rev.,   L.  R,   1907,   App.   Gas.,   476;     76   L.  J..   100. 
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vibration  which  were  the  cause  of  action  would  be  so  slight  that 
it  might  1  rdex.1:— 

11.  Held,  that  in  the  ab>;  nee  <»f  evidence  that  the  applicants 
Imd  erected  ihe  building  or  worked  the  machin.Ty  nr  plant 
improp.  H\  the  action  mnM  be  dismissed.  iJith  panic-  eon- 
nniplated  that  the  appellant  should  keep  on  printing,  and  that 
the  respondents  should  hav  r  .  asonably  quiet  bedrooms,  li'.it  the 
latter  intention  e<.idd  not  be  enforce-*!  if  it  \vonld  fru-:rate  the 
former. 

!-">.  \Yhere  a  scheme-  has  been  entered  into  and  a 
scheme  mad'.-  for  carrying  out  two  purposes  which  turn  out  to 
be  incompatible  \vith  each  other,  neither  party  has  any  remedy 
i  I  lie  nther  in  respect  of  damages  sustained  by  the  execu- 


tion of  the  scheme  where  nothing  has    been  done-    or    omitted 
which  was  not  contemplated  by  both  partie-." 

LORD  LoRKBfRX.  L.f  ..  pa  tie  I.^O  :  —  At  the  start  of  the  difficulties 
in  the  case  ;is  presented  to  their  Lonlsliips  in  argument  lies  the? 
question:  Outiht  the  fact  that  one  of  the  parties  was  the  grantor 
arnl  the  nther  the  tirant.ee  of  a  lease  to  dominate  the  decision  of 
ihe  ea>'  :  Thi1  maxim  that,  a  grantor  cannot  derogate  from  his 
tirant  expresses  the  iluty  ordinarily  laid  on  a  man  \vho  sells  or 
leases  land.  l>ut  it  does  not  touch  a  similar  and  equally  binding 
duty  that  may  in  certain  oases  h>  laid  on  a  man  who  buys  or  hires 
land.  It'  A  lets  a.  plot  to  \\,  he  may  not  act.  so  as  to  frustrate 
the  purpose  for  which  in  the  contemplation  of  both  parties  the 
bind  was  hired.  So  also,  if  B  takes  a  plot  from  A.  lie  may  not 
act  so  a-  to  frustrate  the  purpose  for  which  in  the.  contemplation 
of  both  parties  the  adjoining  plot  in  A's  bands  was  destined.  The 
fact  that  one  lets  and  the  oilier  hires  dues  noj  create  anv  p  resump- 
tion in  fa  \our  of  either  in  construing  an  expressed  contract.  Nor 
ouirht  it  to  create  a  presumption  in  const  mint:  the  implied  obliga- 
tion.- arising  out.  of  a  contract.  When  it  is  a  question  of  what 
.-dial  I  be  implied  from  the  contract,  it  is  proper  to  ascertain  what 
in  fact  was  the  purpo-o.  or  what,  were  the  purposes,  to  which  b'>th 
nded  the  land  to  be  put.  and.  having  found  that,  that  both 
parties  -hould  be  held  ID  all  that  was  implied  in  this  common 
iniem  ion. 

In  this  ease  their  Lordships  think  that  both  parties  atin  ed  upon 

•uildini:  scheme  with  the  intention  that   the  building  should  be 

"^•d    for  b  and   also    for  a    print  inti   house,  according   to   a 

-"   agreed   upon.      r,(1fh   parties  believed    that    these  two   uses 

could   co-exisl    without   clashin.ti.  and   that    was  why   hnth   of  them 

accepted    the  scheme.       Neither   would   have  embarked    upon   it    if 

be  had  not   thougjhl  his  intended  enjoymenl  of  the  building  would 

permitted,  and  b.-tl,   int(  nded  that    the  other  -dimdd  enjoy  the 
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building  in   the  way  contemplated.      They  were  mistaken   in  their 
anticipation.       But   i'1  it   he  true  tlial   neither  has  done  or  as! 
dn  anvthing  \vhieh  was  not  contemplated  hy  both.  neither  can  have 
anv  right  against  the  other. 


Snow    l-'roni   Track. 
ClTV    <>!••     Mo.NTUKAl.    \.     Mo.NTKKAI.    Sl'KKKT     II.MI.WAY.1 

li>.  I  he  ('it\'  Council  "I  Montreal,  being  bound  as  the  road 
authority  to  remove  the  iee  and  >n<>\\-  .,n  the  streets  from  curb 
to  eiirh.  including  the  snow  thrown  or  falling  from  tin1  side- 
Aval  ks  :— 

17.  Ii  \vas  held  that  the  respondent  street  railway  company, 
having  contracted  with  the  city  to  keep  their  track  free  from 
ice  and  snow,  <lnl  not.  having  regard  to  the  surrounding  circum- 
stances, and  in  the  absence  of  wrd-  expressly  or  impliedly  for- 
bidding it,  commil  a  nni>aiit.-  hy  -weeping  their  snow  into  the 
street. 

IS.   And   that  the   city   having   ^randd    to   the  company    all 
rights  and  privileges  neces-ary   for  the  pr"|M-r  and  efficient 
of  electric  power  to  operate  cars  in  the  -treeU  in  rhe  maim  T 
successfully  in  use  elsewliere,   the   latter  c..nld   n..t    he  pivveni''d 
from  using  the  electric  sweeper-. 

LORD  MACXAJJIITEX.  page  189  :—  In  connection  with  this  par 
the  case,  an  argument  was  advanced   at    the   l.ar   which  n.>t 

appear  in  have  heen  advanced  in  the  ('mirt  of  ()\i<  .  I  ras  an 
argument  founded  upon  the  cas<  of  [gs  n  v.  .1  '/  lUxlrict 

Trumu-aiffi  Co.'2       In    that    case    it     wa<    held     that     a     tramway 
coin{)any  was  committing  a  nuisance,  not    nierdv    l>\    tlonili' 
streets  with  hriny  slush   injurious  to  the   feel   of  horse-.  I  \\ 
by  piling  snow  from   its  tracks  in    i  or  lumps  upon   the  >ur- 

face  of  the  streets.  The  argument,  as  put  forward  at  their  Lord- 
ships' bar.  seemed  to  be  an  argument  drawn  n»t  so  much  for  the 
principles  laid  down  in  the  House  of  I.  I'  nun  the  facts  o 

particular  wise  where  the  surround  in"  circumstances  were  differ. 
it  by  no  means  follows,  as  indeed  a  careful  .!  of  the  Scot: 

case  \yill  shew,  that  what  is  a  nuisance   in   Aberdeen  would   !• 
nuisance^  in  Afontn'al.       In  Abenleen  winter  i-  not  permanent.     In 
Montreal  it  is.  and  the  inhabitants  are  invited,  or  at  anv  r.-r 
initted   to  throw  the  snow  which   is  an  nience  to  thei 

the  middle  of  the  street.     Be  Hiis  as  it  may.  if  the  true  c<" 
of  the  contract  be  (as  their  Lordships  think  it  is)  that  th<  ;iiv 

is   permitted   ly   the  street  authority   to  clear  the  snow 

1  Quebec,  nff..  24th  June.  1903,  T..  R.  1303.  App.  Pas..  4S:: 
S":     19    T.  L.  Rep.,    P6S. 

2  1S97,    A.  C..    111. 
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track  by  sweeping  ii  into  the  street,  there  can  be  no  room  for  the 
contention  thai  i  ration  is  to  be  treated  as  a  nuisance. 

Conditional    I'min  i-r   to    Kcnc\\  . 

COMPANY    V.    VASEY.1 


.. 


i:t.   A  written  promise  by  "-he  appellants  that,  if  satisfied  with 

the     respondent     as     a     customer,    they    would     "  i'a  vonrably 
ler'     any  application  l.y  him  to  renew  a   subsisting  con- 
irari     •  Q   them  (ii  it:-  expiration  docs  not  impose  a  legal 

obll  granl  it. 

Mi;  II.  STRONG,  pag  :  —  Tlieir  Lordships  are  unable  to  find 

iu   the   prom  '!r    in    this    letter    liiai   the   appellants    would 

\onrably  consider"   an   applieatioii   to  renew  anything  legally 
binding  the  appellants:  so  far  from  this  being  so,  the  terms  used 
;hat   the  appellants  reserved   to  then;  the  right  to  de- 

liberal  on  the  question  of  renewing  the  contract  if  the  respondent 
ild  apply  ii   i"  do  so.     The  utmost  that;  can  be  said  is, 

that  the  P  ent,  if  he  proud  bo  be  satisfactory  as  a  customer,, 

•h;..  as  the.  lei.  i  r  assures  him.  e.\peet  favourable  consideration. 
It  does  not  require  demonstration  to  shew  that  such  PIT.  undertak- 
ing fall.-  -  contract. 

Contract   with  Government. 

REGIXA  v.  DEMKKS.- 

LMJ.   \Vhviv  the  respondenl   contracted  with  the  Government 
to  execute,  for  a  term  of  year-,   the  printing  and  binding  t  i 
certain  juiblie  documents,  at  stipulated   prices,  but   the  Govern- 
ment  did  nor  expressly  contract  to  give  to  the  respondent  all 
or  any  of  the  said  work:  — 

iM.  A  stipulation  to  that  eihet  could  not  be  implied,  and 
there  was.  no  breach  of  contract  by  rea-oii  of  orders  tW  work 
being  withheld. 

Correspondence. 

LIVINGTOX  v.  Ross.3 

22.  Fn  an  action  by  \\\->  appellant  for  u  declaration  that  he 
was  entitled  as  ])urchaser  to  a  conveyance  from  the  respondent 
of  the  property  in  suit  :  — 

23.  On  consideration  <d'  all  its  terms  and  of  the  surrounding 
circumstances,    the   agreemcnl    >ned    upon    was   not   a   vendor 

1  Qnr-l.c     ..,  2Sth  July.  1000.  T^.  R.,  1900,  App.  Cas.,  595;  SH  T,.  T.  R., 

•  I.  J.  R.,  n.P.,  134. 

2  Quebec,    rev.,    9th   December,    1899,   L.  R.,   1900,   App.   Cas.,    103;     81 
T,.  T.  R..   78 

3  Qnobor.    .iff.,    10th    February,    1901,    T,.  R.,    1901,    App.    Cas.,    327;      70 
L.  J.  R.,    n.p  ..    "S. 
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and  purchaser  agr<  emeiit,  lull  :in  agency  agn  emeiit  ;  the 
appellant  never  came  under  any  personal  liability,  present  or 
I'm  ure,  !«•  purchase;  the  arrangement  contemplated  being  «»n 
In-half  of  ihinl  parties  who  might  thereafter  U-  accepted  hy  the. 
respondent. 

Damage. 

e-    WoKK    COMMISSIONERS    V.     HlI.I.S.1 


•2-1.  Ii  was  provided  iu  the  railway  eonsi  ruction  contract  that 
in  the  event,  which  happened,  of  non-completion  of  the  line 
within  a  specific,  d  period,  the  plaintiff  contractor  should  forfeit 
to  the  defendant  Government  •  •••rtain  percentages  which  the 
Government  retained  out  of  moneys  payable  under  this  and 
two  other  railway  contrae  .  -.  guarantee  fund  to  answer  lor 
defective  -work,  and  also  certain  -eenrity  money  lodged  with  its 
Agent-General  "  as  and  for  liquidated  damages  sustained  by  the 
said  Government  for  the  ii'  n-complction  of  the  said  line'';  and 
that  it  should  be  lawful  for  tin-  (  Io\  .  •riiment  to  take  possession 
of  the  incomplete  line  and  pay  tin-  balance  due  in  respect  of  its 
"actual  cost  "  :— 

2.").-  On  its  true  construction  the  term  "actual  cost'  was 
limited  to  the  amount  of  the  moneys  expended  on  the  work,  an  I 
that  interest  thereon  could  n  .-idded. 

20.  And  the  Government  wa.~  not  entitled  to  the  retention 
and  security  moneys  as  liquidated  damages;  for  the  total 
amount  thereof  was  indefinite  and  in  the  ease  of  the  retention 
moneys  depended  on  the  progress  of  e.  n-  -ruction,  the  amount 
of  the  percentages  and  the  quantity  of  defective  work.  That 
could  not,  therefore,  be  treated  as  a  p-nuine  piveslimate  of 
loss;  but  the  Government  was  entitled  to  obtain  judgment  in 
reconvention  for  such  damages  as  it  mav  have-  actuallv  suffered 

v 

through  the  plaintiff's  breach  of  con;ra<-i   and  deduct  the  same 
from  the  funds  in  question. 

I.  oi;i>  DrxKDix.  page  375:  —  Their  Lonlsliips  have  no  doubt  thai 
the  case  of  the  non-completion  of  a  railway  would  be  a  natural  and 
proper  case  in  which  to  make  such  a  stipulation.     Hut  the  (\ 
arises  in  each  particular  case  whether  such  a  stipulation  h 
made,  and  it  is  well  settled  hy  law  that  the  mere  form  of 


1  Cape  of  Good  Hope.  aft..  26th  May,  1906.  I,.  R.  1906.  App.  Cas 
21'   T.  L.  Rep..   58!»:     L.  T.  Rep.,  94.   833;     75   L.  J.R.,   n.s..  69. 

P.  • 
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"penalty."  or  "  liquidated  damages,"  does  not  conclude  the  matter. 
Indeed, 'tin-  fi.nn  of  expression  here,  "forfeited  as  and  for  liqui- 
dated damans."  if  literally  taken,  may  lie  said  bo  I"1  self-contra- 
dictory, ilio  \\onl  "forfeited*'  IK 'ing  peculiarly  appropriate  to 
penalty  and  not  bo  liquidated  damages. 

The  House  of  Lords  had  occasion  io  review  the  law  in  the 
matter  in  the  recent  case  of  CV//-/V /»////,-  Engineering  mid  >'/M/J- 
/nii/di/n/  Co.  \.  l>"/i  Jose  It/nun*  Fzquierdo  //  Castaneda.*  It  is 
perhaps  worthy  of  remark,  in  view  of  certain  observations  of  the 
Learned  Chief  Justice  in  tin-  Conn  below,  that  tha.t  was  a  Scotch 
case,  that  is  to  say.  decided  according  to  the  rules  of  a  system  of 
law  where  contract  law  is  hased  dinvtiy  on  the  civil  law,  and  where 
no  complications  in  the  matter  of  pleading  had  ever  been  intro- 
duced liv  the  separation  of  common  law  and  equity. 

The  general  priniciple  to  he  deduced  from  that  judgment  seems 
to  lv  this  that  tin1  criterion  of  whether  a  sum,  he  it  called  penalty 
or  damages  is  truly  liquidated  damages,  and  as  such  not  to  be 
interfered  with  by  the  Court,  or  is  truly  a  penalty  which  cover  the 
damage  if  proved,  but  does  not  assess  it,  is  to  be  found  in  whether 
the  sum  stipulated  for  can  or  cannot  be  regarded  as  a  genuine 
pre-estirnate  of  the  creditor's  probable  or  possible  interest  in  the 
due  performance  of  the  principle  obligation.  The  indicia  of  this 
question  \\-ill  vary  according  to  circumstance-.  Knormous  dis- 
parity of  the  sum  to  any  conceivable  loss  will  point  one  way,  while 
the  fad  of  the  payment  being  in  terms  proportionate  to  the  loss 
will  point  the  other.  But  the  circumstances  must  he  taken  as  a 
whole  and  must  be  viewed  as  at  the  time  the  bargain  was  made. 

Delivering. 

GEOKGK  t_V  EMKKY  ('«>.   v.   \\'KI.I.^.- 

1*7.  In  the  construction  of  a  written  contract,  the  judge,  at 
the  trial,  is  justitic-d  in  deciding  that  a  breach  goes  to  the  root 
of  the  contract  so  as  to  entitle  the  other  party  to  treat  it  as 
repudiated  without  leaving  that  question  to  the  jury. 

s.  A  contract  provided  that  all  mahogany  and  cedar  on 
'  the  land  of  the  re-pond(  nt,  is  to  K-  delivered  ''  to  the  appel- 
lants 'tor  which  contracts  shall  IK-  made  annually  for  the 
amount  i,,  b(-  delivered/'  Before  all  the  wood  had  been 
delivered  the  ap]ollaiits  committed  a  breach  of  the  contract, 
which  was  h(  Id  to  justify  the  respondent  in  treating  it  as 
repudiated  : 

i'!i.  The  propei-  con>tru'-tion  of  the  contract  was  that  though 
annual  contract-  were  to  be  made  as  to  the  amount  to  1> v 


l  ]:<nr,.  App    i  las.,  6. 

-    British     Honduras,    aff.,    24th    June,    1906,    95    L.  T.  Rep.,    589. 
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deliyered    in    each    year,  tin-    appellants    were    bound    to    inako 
arrangements   for    taking   .ill    ilir    respondent's    wood,  and 
was  entitled  to  prospective  damages  for  tin-  quantity  not  taken. 

M'.inini;    of    \Y«ir«l  :    "    \lu.t\-.." 

M  L--AM  \i  \  i   v.  TA-V\  nun..1 

30.  The  words  t«i  "  pay  alway>  a  certain  >iiin  per  month  '  to 
the  naiiK-d  person,  iniisi  IK-  constructed  according  to  tin-  inten- 
tions of  the  parties  iu  the  agreement,  but  in  award,  contract,  or 
will,  tin-  payments  do  not,  extend  beyond  the  life  of  the  per-"ii 
who  \va>  named. 

Operation*    nt  Street    Hail\\a\--. 

.MONTREAL  STKKKT   RAILWAY   \.  ^IO.NTKKAI.  ClTY.2 

.".1.  By  article  101S  of  the  ('ivil  Code  of  Lower  Canada. 
"all  the  clauses  of  a  contract  are  interpreted  the  one  by  the 
other,  fi'iyino1  to  each  the  meaning  drri\-.-d  From  the  entire  act." 

32.  The  a]i]>ellant  company  haying  contracted  with  the 
respondent  city  to  pay  annually  certain  specified  percentages  on 
the  total  amount  of  their  gross  <  annim-  ari-inu-  from  the  whole 
operation  of  their  railway,  and  il  app  aring  from  the  rest  of  the 
contract  that  the  city  con-idep'd  territ'-rii-  «\  <>ni-iilc  munici- 
palities were  not  included  within  it-  scope,  and  that  it  could 
only  deal  with  streets  within  its  jiiri-dict  i«>n.  and  tha'  the 
coni]>any  had  to  make  se]iarate  an-anp-m«nts  with  outside 
municipalities  in  respect  of  the  o])eratii.n  ..f  the  i-ailway  within 
their  limits:— 

n.°>.  By  the  true  construction  "f  the  contract,  the  city  \\a- 
only  entitled  to  percentages  on  the  gross  earning-  ari-in--  from 
the  whole  operation  of  the  lines  within  it-  "wn  limits. 

TOBONTO  COBPOEATIOS  \'.  Ti>i;«>NI'i  K\II.WAV.  V.T  CKXTI  A." 

• 

Ml.   P»y  agreement  of  sale  and  purchase  between  the  'I 
City  Corporation  and   the  Toronto     Railway    Company,   d. 


1  India,    rov..    9th    March.    1001.    17    T.  T,.  Rpp..    336. 

2  Rnpr.    P..    Canada.    Quehpc.    rev..    14th    Novomher.    190S.    I.   ': 
App.  Cns.  100;    93  I,.  T.  R.  678;   22  T.  L,.  Rep.  60;   Q.  J.  R    15    K 
75    T..  J.  R  .    n.s..    9. 

3  Ontario,    varied,    26th    April.    1907.    I.  R  .    1907.    App.    To*.. 
T.  L.  R..    794. 
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September  1.  LS91,  and  confirmed  by  Ontario  Act  55  Viet.  c. 
99,  the  hit  er  acquired,  not  tner<  ly  the  material  of  the  railway 
undertaking  in  suit,  hut  also,  as  was  dearly  provided,  the 
exclusive  right  '  to  Op<  rate  surface  Street  railways  in  the  city 
of  Ton  ii  in  the  fullest  possible  way  within,  the  period  of 
the  agreemenl  :— 

35.  <  >n   it-  true  construction,  territorial  addition-  to  the  city 
made  during  the  term  of  the  agreement    were    not    within    its 

scop,-. 

36.  I  !y   clause    .14    it    was    provided    that    the   company   might 
be  required  to  lay  down  new  lines  or    extend    tracks    and   car 
service  as  approved  l>y  the  city,  and  by  clause  IT  it  was  pro- 
vided   that    en   tin-   company    failing   so   to   do,    the    privileg;>   so 
ahandoiied   might   be  granted  to  any  other    person    or  company 
without  any  resulting  claim  to  the  purchaser  for  compensation. 

:;T.  Under  these  claus<  s,  eonsirued  so  as  not  to  derogate  from 
the  exclusive  right  of  the  company,  the  sole  remedy  in  case  of 
non  compliance  was  that  provided  by  the  latter  clause,  and 
a  claim  for  damages  was  not  maintainable. 

38.  Tin-  exclusive  power  to  operate  included  the  right  to 
d(  termine  the  route  and  stopping  of  the  different  car-  and  their 
interrelations,  which  was  not  displaced  by  other  provisions.  In 
particular,  clause  iM  gave  the  <  Uy  power  to  determine  the  speed 
and  service  n.  cessary  on  each  main  line.  But  it  was  included 
mgsl  Actions  headed  "track,  <Jcc.,  and  roadway-."  all 
referring  to  the  physical  condition  of  those  entities,  and  not  to 
the  course-,  or  direction.  oof  the  cars,  and  -hould  not  be  construed 
as  iniendt  d  to  derogate'  from  the  company's  exclusive  powers. 

Penalty. 

•  lolIXsToX    KT    AL    V.    CoNSUM  KK's'    (i.\S    ('o.MI'AXY    OF    ToRONTO.1 

!'.'.  When  powers  are  given  to  a  statutory  company  for  the 
supply  of  a  commodity.,  the  Act  providing  that  in  certain 
specified  events  the  price  is  to  be  reduced,  and  th,'  municipality 
i-  aiithori/.ed  to  audit  the  company's  annual  statement  and 
verify  their  accounts,  an  aggrieved  consumer,  in  the  absence  of 
any  pecuniary  penalty  for  default  or  of  the  reservation  of  any 
right  of  action  to  individuals,  ha<  no  right  of  action  against  the 


tario,    aff.,    1st    April,    1898,    67   T,.  J.  R.,   n.s.,    33;     L,.  R.,   1898,   App. 
.     1  IT. 
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company  for  non-compliance  with  tin-  provisions  of  the  Act. 
To  the  Corporation  only,  in  such  a  cnso,  is  the  duty  confided  of 
seeing  that  the  Act  is  obeved. 

M 

Reaillatlon. 

NATIONAL  BANK  OF  ATSTKAI.IA  v.  FALKINGIIAM  ET  AI..' 

•H>.  \\'ln  re  two  deeds  dealing  with  the  same  matter  arc1  so 
differently  framed  as  to  he  really  inconsistent,  the  Court  will 
infer  that  it  was  intended  hy  all  parties  that  the  latter  should 
he  substituted  for  the  earlier. 

To   Ko«-p   Track    Free    From    Ice. 

CITY  or  MONTI:  i-:\i.  \.  MONTRI  \i.  STREET  RAILWA-.  .- 

11.  I'mler  a  contraet  liei\v<eu  the  appellants  and  the  rr-p-'ii- 
dents,  tho  latter  were  1>. mnd  "  under  in-t ructions  from  tb.-  city 
to  keep  their  track  free  iY"in  ice  and  snow":— 

42.  The  company  was  ix>t   h-mnd  also  to  remove  i>r  eanse  t«> 
be  removed  from  tin-  streets  and   convey    elsewhere    ihr    -no\\' 
which  it  so  cleared  tY<>m  its  track-." 

EXTRAS. 

I''"UMA\    ET    AI.   V.    Til  !•:   "   1. V8DA1  E." 

43.  "When  there  is  a  provi-i»n  that   there  i-  to  !•<•  n->  altera- 
tion or  deviation  from  the  a£rree«l   -pcciticati'-n  «T  claim   made 
for  extras,  without  the  writirn  sanction  of  :m  airrnt.  w«rk  so 
ordered  must  be  within   the  scope    <>f    the  agent's  authority  to 
order. 

IXIMTIM;  \VOIM\MKV    i<>  HICI.VCM  <>i    <<INII{\<  i  -. 

l>i..\Ai!Y  AND  CADERY  MAIN  COM  n  RIES  \.  ^'«'l:K-nll{E  ^h> 

ASSOCIATION.4 

1  1.    Where  workmen  strike  in  breach  <>f  their  e<»ntraet- 
who  hc-lp  to  maintain  ihe  strike  by  numey  and  conns. 


1  Victoria,   a  FT..    9th   July,    1902.    S7    I,.  T.  R,    91. 

2  Quebec,    aff..    24th   June.    1903.    72    L.  J.  R..    n.s..    119. 

3  Victoria,  aff..   17th   February.  1S99.  69  L.  J.  R..  n.s..  44. 

4  AIT..    14th    May.    1906.    I,.  R..    1906.    App.    Cas.,    3S4. 
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liable  to  ]>;iy  damages  to  the  employers,  merely    b  cause  losses 
are  tliereliy  cau-ed  to  Hie  employers. 

|.",.  A  iraile  1'niou  having  been  sued  for  damages  ou  the 
ground  that  workmen  had  lieeii  induced  to  break  their  contracts 
with  their  employers  by  ollicials  of  the  I'liion,  and  that  the 
1'nioii  had  ralitied  and  adopted  the  acts  of  their  oliiciaU: 

|ii.  It  was  held  that  the  I  H'mu  was  not  liable,  those  who  pro- 
cured the  strike  not  having  been  authorized  by  the  rules  or  by 
the  action  of  the  Union. 


DAVEY,  page  400:  —  I  do  not  think  that  inducing  or  at- 
tempting  io  induce  men  not  to  work  for  a  particular  employer,  or 
a  combination  for  that  purpose,  is  a  cause  of  action,  if  it  be  done 
in  1'iirtheraiico  of  what  the  parties  in  good  faith  believe  to  be  their 
trade  interest,  though  it  may  injure  the  employer  in  his  business: 
'I'li:'  Mttt/ii/  Steamship  Company's  Case,1  and  A  Hat  \.  Flood.2  If 
this  were  not  so,  I  do  not  verv  well  see  how  anv  general  strike 

«/ 

would  ever  be  maintained.  On  the  other  hand,  if  the  combination 
be  actuated  by  a  malicious  intention  to  spite  and  injure  another 
without  just  cause,  it  would  be  actionable:  Qi/itin  v. 


INTERFEREXCE  WITH  EXECUTION. 

LoDDER    V.    Sl.OMEY.4 

47.  \Yhere  the  appellants,  having  guaranteed  the  due  perfor- 
mance of  a  contract  made  with  a  municipal  Corporation  for  the 
execution  of  works  on  its  land,  agreed,  on  the  contractor's  de- 
Fault,  with  the  respondent,  to  complete  the  execution  of  the 
works  on  the  terms  of  the  original  contract,  and  in  effect  dele- 
gated ihe  supervision  of  the  contract  and  all  incidental  arrange- 
ment ^  to  the  findings  of  the  jury,  improperly  prevented  the 
respondent  from  proceeding  with  the  stipulated  expedition  and 
wrongfully  seized  the  works  and  extruded  the  respondent:— 

1s.    It   was  held,  that   the  appellants,  having  by  their  conduct 
constituted   the  corporation    their  agents,   and     the    delay   being 
attributable   to   their   acts,   could    not     justify     the    seizure  and 
re-entry;  and  that   the  r<  spondent   was  entitled   to;treat  the  con- 
tract   as  al    an  end   and  sue  on 


1    L892,   App.   Gas.,  25. 
L'   L898,   App.  <•:,-..  1. 
::   1901,   A,,p    . 

4    Ne-w    Zealand,    aff.,     L'L'iul    June,    1904,    T..  R..    1904,    App.    Cas.,    442; 
91  I,.  T.  R.,  'J11;     T::  L.  J.  R.,  n.s.,   52;     52  W.  Rep.,  131;     20  T.  L.  Rep.,  597. 
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IM:\  vi.  <  i  vi  si:. 

COMMISSIONERS  <>K  lYin.ir  \\'»>KKS  v.   II ILLS.' 

I1.'.  'The  criterion  of  whether  a  snin  stipulated  lor  on  the 
breach  of  a  c.  niraci  is  "  liquidated  damages  '  \villi  which  the 
Court,  will  not  interfere/'  «>r  a  "  p<  nalty  '  'which  covers  the 
damages,  )»roveil,  l>ut  does  not  assess  it,  is  to  lie  found  in 
whether  the  sum  so  stipulated  fop  can  'or  cannot  In-  regard*  d  as 
a  iivnuiue  pre-i -sinuate  of  the  creditor's  probable  or  possible 
intiivst  in  the'due  performance  of  the  principal  obligation. 
Therefore  where  a  contract  with  a  Colonial  Government  for  the 
construction  of  a  railway,  to  beipaid  for  in  instalments  as  the 
work  proceeded,  empowered  the  Government  to  retain  1<>  per 
cent,  of  the  instalments/ as  they  f  11  due,  to  be  forfeited  to  the 
Government  "as  and  for  liquidated  damages'1  in  case  of  the 
non-completion  of  the  line:  it  was  held  that  the  sums  so  retained 
were  of  the  nature  of  a  penalty,  nor  liquidated  damages. 

;")0.  The  contract  provided  that  in  the  event  of  the  line  not 
being  completed  the  contractor  -hould  be  paid  "the  actual 
cost"  of  the  incomplete  line. 

M.  Held  also,  that  he  was  nol  mi  it  led  to  interest  on  the 
unount. 

LORD  DUXEDIN,  page  834: — Bur  the  <|iiestion  comes  up  in  each 
particular  case  whether  such  a  stipulation  lias  lu-cu  made,  and  it  is 
well  settled  law  that  the  mere  form  of  expression  "penalty,"  or 
"liquidated  damages/'  does  not  conclude  the  matter.  Indml,  the 
form  of  expression  here,  u  forfeited  as  and  for  liquidated  damages," 
if  literally  taken,  may  be  said  to  be  self-contradictory,  the  word 
"forfeited"  being  particularly  appropriate  t"  penalty  and  not  to 
liquidated  damages.  The  House  of  Lords  had  occasion  to  review 
the  law  in  the  matter  in  the  recent  case  of  the  Clydebank  Kn- 
ginrcrincf  and  Shipbuilding  Com /tan ;/  v.  /'  /  .sv'  Ranm*  Yzquicrdo 
y  Castancda..-  It  is  perhaps  worthy  of  remark,  in  view  of  certain 
observations  of  the  learned  Chief  Justice  in  the  court  below,  that 
that  was  a  Scotch  ease — this  is  to  say.  decided  according  (o  the 
rules  of  a  svstem  of  law  where  contract  law  is  based  directly  on 
the  civil  law,  and  where  no  complications  in  the  matter  of  pleading 
bad  ever  been  introduced  by  the  separation  of  common  law  and 
equity.  The  general  principle  to  be  deduced  from  that  judgment 
seems  to  be  this — that  the  criterion  of  whether  a  sum — be  it  called 
penalty  or  damages — is  truly  liquidated  damages,  and  as  such  not 
to  be  interfered  with  by  the  court,  or  is  truly,  a  pt  nalty  which 


1  Cape  of  Good   Hope,  .iff..   24th   May.   1006.   04   T..  T  R..   S 

2  91    L.  T.  Rep..    666;      1905.    App.    Cas.,    6. 
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covers  the  damage  if  proved.  1  ut  does  not  assess  it,  is  to  be  found 
in  whether  the  sum  stipulated  for  can  or  cannot  be  regarded  as  a 
genuine  pre-estimate  of  the  creditor's  probable  or  possible  interest 
in  ibe  due  performance  of  tbe  principal  obligation.  Tbe  indicia 
of  tins  question  \\ill  vary  according  to  circumstances.  Enormous 
disparity  of  tbe  sum  to  any  conceivable  loss  will  point-  one  way 
while  the  fact  of  the  payment  being  in  terms  proportionate  to  the 
will  point  tbe  other.  I'.nt  the  circumstances  must  be  taken  as 
a  whole,  and  must  be  viewed  as  to  the  time  the  bargain  was  made. 


ou.vi.  i, 

BANK  OF  XKW  ZKALAXD  v.  SIMPSON.  * 

.~>L'.  Word-  with  a  fixeil  meaning  in  a  written  conti-aci  cannot 
be  explained  by  oral  evidence  to  mean  something  different  from 
what  they  express.  Where  the  words  used  are  susceptible  of 
more  than,  one  meaning1,  extrinsic  evidence  is  admissible  to  show 
what  wi  iv  the  facts  which  the  negotiating  parties  had  in  their 
minds. 

53.  When  a   written  contract  provided   that  the  respondent, 
a  railway  engineer,  should  receive  extra  commission  "on  the 
e-timate  of  35,000?.,  in  the  event  of    my    being  able  to  reduce 
the  total  cosl  of  the  works  below  30,0007.":- 

54.  It  was  held  that  that  evidence  was  rightly  admitted    to 
show  to  what  items  of  cost  the  estimate  related. 

LORD  DAVEY,  page  is;  :  —  The  rule  is  thus  slated  in  Taylor  on 
Evidence.  ,sih  ed..  vol.  ii..  s.  1104:  "  Tt  may  be  laid  down  as  a 
broad  and  distinct  rule  of  law  that  extrinsic  evidence  of  every 
material  fuel  which  will  enable  the  Court  to  ascertain  lite  nature 
mi'  [ties  of  the  subjcct-matler  of  the  inurnment.  or.  in  other 

words.  In  iilrii/if//  a,,'  persons  "nil  things  1o  which  the  instrument 
refers  must  of  necessity  be  received."  In  (inntl  \.  Gninl,-  Black- 
burn. .1..  quoted  judiciallv  the  following  passage  from  his  valuable 
work  on  Contract  of  Sale  (page  19):— 

gem  ral  i-ule  seems  'u*  be  that  all  facts  are  admi^ible  which 

tend   to  shew  the  sense  the  words  bear  with  reference  to  the  sur- 

roiindini:  circumstance-;   of  and   coiicernin--   which   the  words  were 

1.    but    that    such    fads    as    only    I  nd    to   shew    that    the    writer 

intended  i"  use  words  bearin™  a  particular  sense  are  to  be  rejected." 

Various  be  cited  in  which  orim-iples  have  been 

In  Ogilvy  v.  Foljamfo*  Sir  \Villiam  drain  says:    "The 

defendants   sp  E   f  Mr.    Ogihie's   house/   and    agrees   'to   give 


.        '      rev.,  17th  F  bruary,  1000,  L.  R.,  1900,  App.  Gas., 
182;  18  \V  Rep.,  591;  16  T.  L.  Rep.,  210. 
i'  C.  R.,  5  C.  P.,  727,  page  72 
3  1817,  ::  Mer.,  53;  17  II.  R.,  13. 
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I'l  I.  <>(H)  fur  tlie  />/v/;/i',sv.s-,'  and  parol  evidence  hits  always  been  ad- 
mitted in  such  a  case  to  shew  t.o  what  house  and  to  what  premises 
the  treaty  related."  In  Mactlonald  v.  Lont/bolfotn,1  Lord  C'nmp- 
holl  says:  "This  was  an  oll'er  made  to  the  plaintiffs  and  accepted 
by  them  of  l(!s.  per  stone  for  'your  wool,'  to  be  delivered  in  Liver- 
pool. The  only  <|uestion.  therefore,  is,  What  was  the  subject- 
matter  of  the.  contract  described  as  ''your  wool  '  ?  I  am  of  opinion 
that  wheli  there  is  a  contract  of  the  sale  on  a  specific  subject- 
matter,  oral  evidence  may  be  received  for  the  purpose  of  shewing 
what,  that  subject-matter  was,  of  every  fact  within  the  knowledge 
of  the  parties  before  and  at  the  time  of  the  contract.  Xow,  Stewart, 
the  defendant's  agent,  had  a  conversation,  before  the  contract,  with 
one  of  the  plaintiffs,  who  staled  what  wool  he  had  on  his  farm 
and  what  he  had  bought  from  other  farms.  The  two  together 
constituted  'his  wool  '  :  and.  with  the  knowledge  of  these  facts, 
the  defendant  contract?  to  buy  •your  wool.'  There  can]  the 

slightest  objection  to  the  admk-inn   •>!'  evidence  of  this   p1 
conversation,  which  neither  a!;  Ids  to  the  written  enniraet. 

but  merely  enables  us  to  asm-tain  what  was  the  subject-matter  re- 
ferred to  therein."       And   in   SmifJi   v.   Thompson,-  evidene,- 
admitted  of  previous  letters  to  sh>'W  thai   a  sum  of  money  tr. 
mi  t  ted  by  an  employer  to  his  el,  "  business  purposes 

properly  applied  by  the  clerk  in  payim-m  of  his  own  salary. 

Of  course,  if  the  words  in  ([motion  have  a  fixed  meaning  not 
susceptible  of  explanation,  pam]  «  vidence  i-  not  admissible  to  shew 
that  the  parties  meant  something  different  from  what  they  have 
said.  That  is  not  so  in  the  pivs.'ii;  Their  Lordships  think 

that,  "the  total  cost  of  the  may    mean   the  en-1  he 

owner  of  the  completed  railway,  and  they  think  that  any  person 
receiving  the  letter  with  a  knowledge  <>t'  the  previous  circular 
and  of  the  conversation  of  the  previ»u-  dav  aee,>i-diiiLr  to  Chapman's 
version  (which  the  jury  evidently  believed)  mi-lit  and  would  have 
so  understood  it. 

PERFORMANCE. 

FollMAN    K  T   A*.   V.   TIM:   "  LlDDESDALE." 

.">."».   When-  a  contract  provides  l"t-  -tinul-it-  d  work,  at  a  lump 
sum,  p,nd  such  work  is  not  done,  but    i-<    -iMpiivah  nt    or  her 
work  is  effected,  no  claim  for   such    substituted    work    can    1- 
sustained. 


LORD  TTomiorrsK.  page  4!)  :  —  Tn  the  case  of  Ajtplfbii 
T.ord  Blackburn  mentions  two  conditions  under  which  a  • 


1  E.   &   E.,   077. 

2  8   C.   B.,   44. 

3  Victoria,    aff.,    17th    February.    1890.    60    T>.  .1.  R.,    n.s..    44. 

4  36    L.  J.  R.    n.s..    331 ;     L.  R..    2    App.    Cas..    651. 
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for  a  lump  sum.  \vlio  has  aoi  performed  the  stipulated  work,  can 
recover  something  under  the  contract.  Ho  can  do  so  if  he  has  been 
prevent  'd  by  idanl  from  performing  his  work.  or  if  a  new 

contrad  has  been  made  that  he  shall  he  paid  for  the  work  he  has 
actuallv  done. 

SI'KCIFIC   PKKFORMANCK. 

v.  CONSTABLES  OF  THE  ISLAND  OF 


;,r>.  There  is  no  Court  which  can  decree  specific  per- 
formance of  a  private  contract,  or  administer  the  equities 
arising  "tit  of  part  performance,  or  acquiescence  by  a  vendor  in 
the  i.\  pi  ml  i  ui  iv  of  money  by  a  purchaser  on  the  faith  of  the 
contract. 

ULTRA  VIRES. 

GREAT  XORTII  WEST    CENTRAL    RAILWAY  Co.  v.   CELARLEBOIS 


KT    AL.2 


">7.  A  judgment  against  a  company  obtained  by  consent 
upon  a  contract,  which  was  ultra  vires,  has  no  more  validity 
than  the  contract  upon  which  it  is  founded,  but  is  impeachable 
to  the  same  extent  as  the  contract. 

58.  In  such  a  case,  the  contract  cannot  be  maintained  as  to 
matters  admitted  to  be  lawful  while  matters  ultra  vires  are 
disallowed,  but  it  must  be  win  illy  set  aside. 

Loi;n  llomiorsi:,  page  3(5: — Put  the  dilliculty  is  to  reconcile  an 
opinion  that  a.  judgment  obtained  as  this  was  is  a  binding  judg- 
ment. The  authorities  referred  to  by  Supreme  Court'  do  not  relate 
to  contracts  ultra  vires.  It  is  ouite  clear  that  a  company  cannot 
do  what  is  beyond  its  legal  powers,  by  simply  going  into  court  and 
consenting  to  a  decree  which  orders  that  the  thing  shall  be  done. 
If  the  Legality  of  the  act  is  one  of  the  points  substantially  in  dis- 
e,  that  may  lie  a  fair  subject  of  compromise  in  court  like  any 
other  disputed  matter.  I'.ut  in  tins  case  both  the  parties,  plaintiff 
or  di  Pi  M  hint  in  the  original  act. ion  and  in  the  cross  action,  were 
equally  insisting  on  the  contract.  The  president,  who  appears  to 
have  I  ercising  the  powers  of  the  company,  had  an  interest 

io  maintain  it,  and  look  a  liarge  benefit  tinder  the  judgment.     And 
the  contract  o>n  the  face  of  it   is  quite  regular,  and  its  infirmity 


1  i-  v,    rev.,    tstli   Juno,   1902,   87  L.  T.  R.,   3. 

2  Sup:     ''.    Canad  Lsl    April,    1898,   79   L.  T.  R.,    35;     68   L.  J.  R_ 
n.s.,   '25. 


CONTRACT  I  u7 

ill  ponds  on  extraneous  facts  which  Qobodv  disclosed,  tliciv  was  no 
reason  \\hate\er  \vhy  the  court,  should  not  decree  that  which  thu 
parlies  asked  to  decree.  Such  a  judgment  cannot  be  of  more 
validity  than  the  invalid  contract  <>n  which  it  was  founded. 

The  next  question  is  how  to  deal  with  a  contract  vitiated  in  such 
important  respects.  The  courts  in  Ontario  held  that  the  payments 
ultra  n'rr.s-  could  he  so  separated  from  the  lawful  payments  for 
construction,  that  it  was  open  to  them  to  maintain  the  contract 
while  disallowing  the  wrongful  payments.  The  appellants  object 
to  that  course,  and  so  do  the  counsel  for  Charlebois;  both  prefer- 
ring that  the  contract  should  wholly  set  aside,  and  that  Charle- 
bois  should  be  left  to  recover  the  value  of  his  work.  Not  only  is 
that,  the  more  direct  and  usual  course,  but  it  seems  to  their  Lord- 
ships that  to  resolve  the  consideration  for  the  contract  into  its 
component  elements  is  not  a  simple  thin«r,  and  they  are  not  satisfied 
that  justice  is  done  by  it. 

WAGES   BY  MEASUREMENT. 

HlMBLK    V.    HUMPHREYS.1 

.V.i.  Where,  ill  a  colliery  aiMvement.  m.-n  are  to  "  receive  pay- 
ment l>v  measurement  for  \vm-k  d"ne  by  them  as  miners'  at 
specified  rates,  the  amount  of  wages  t»  I"1  paid  does  not  depend 
on  the  quantity  of  mineral  ^"itm. 

WITH  COLON* I AL  CiOVERMENT. 

WILLIAMS  \.   HOWAETH. 

00.  Where  a  Colonial  Govenmi.  in  lia-  entered  into  a  eon- 
tract  with  the  respondent  for  military  services  in  South  Africa 
at  a  certain  rate  of  pay  :— 

61.  1 1  di.l  SO  "ii  be-half  of  the  Crown,  ami  any  payments' 
made  l>y  tho  Crown  to  the  respond. -nt.  thn.u-li  tin-  Imperial 
Government  for  services  so  rendered  t<>  tin-  <  'r»\vn,  were  in  part 
discharge  of  moneys  due  under  the  cont]  nd  the  Colonial 

Government  was  entitled  to  the  lien,  til  nf  them. 

K\i;i.  OF  TI.\T.sm-KY.  L.C..  pa«re  ">.V1  :— The  plaintiff  was  in  the 
sen-ice  of  the  Crown.      Whether  the  mon-'V  by  which  he  was  to  be 
paid  was  to  be  found  by  the  Colony  or  the  Mother  Country 
not  a   matter  which  could   in   any  way  affect   his  relation  to 
employer,  the  Crown. 

Tlv  learned  Actinsr  Chief  Justice  in  priving  his  judumcir 
case,  said:    "  The  King  has  no  concern  with  payments  fo-- 

1  New   South    Wales,    aff..    30th    November,    1901.    T I    L.  J.  K  . 
18  T.I,.  Rep..   117. 

2  New  South  \VaVs.  rev..   14th   July.   1905.  L.  R..   1905.   .  pp. 
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rendered  in  this  Colony  :  the  obligation  is  with  the  Government  of 
Xew  Smith  Wales."  and.  so  far  as  their  Lordships  can  understand, 
this  is  tin-  ground  upon  \vhich  the  judgment  rests. 

I'm!  with  ivspf.-i  in  the  learned  judge,  this  is  entirely  erroneous. 
The  Go  ernmenl  in  relation  to  ibis  contrad  is  the  Kin<r  himself. 
The  soldii  s  soldier,  and  the  supplies  granted  to  His  Majesty 

for  the  purposes  of  paying  his  soldiers,  whether  they  he  granted 
by  ilie  Imperial  or  (he  Colonial  Legislature,  ,-nv  money  granted 
lie  Kinir.  and  the  Appropriation  Act,  whenever  an  Appropriation 
Aet  is  passed,  simply  operates  to  prevent  its  bein«,r  applied  to  any 
other  purpose. 

I'nder  thi'-e  circumstances  the  money  paid  was  money  paid  for 
service  rendered  to  the  Kin".,  and  no  other  payment  could  pos- 
sibly be  due  upon  the  contract  declared  on. 

See    CORPORATION     (Coni/xini/)  :    (.'onlracf    Ix'/'orc    Incorpora- 
tion. 

CORPORATION  (Municipal):  Interest  in  Contract. 

FRAUD  i  \  COXTRACT;  INTERNATIONAL  LAW:   A'^/rm   rcrbo. 

MONTREAL  (JAS  COMPANY:   lll<jlil  lo  en/  off  <ju*. 


COPYEIGHT. 
i  IM:  ARTS. 

GRAVES  &  Co.  v.  GoRRiE.1 

1.  The  Imperial  Fine  Arts  Copyright  Act,  1862,  confers  on 
a  British  representative  subject  and  person  resident  in  British 
I  '^minions  copyright  in  pictures,  drawings,  and  photographs. 
It  extends  to  the  whole  of  the  rnited  Kingdom,  but  does  not 
extend  to  any  part  of  the  P>riti>h  dominions  outside  the  United 


•2.  There  is  nothing  in  the  Canada  <  '"pyriiiht  Act,  1875,  or 
in  the  International  Copyright  Acts,  which  conflicts  with  this 
view. 


I.  'MMi    Lixni.i'Y,    pa.tre    I'.'S:  —  'I'he   (|iie~lion    dejiends   entirely   on 

true  construction  and  effeci  of  the  .Vet  of  1862  before  refern>d 

Other  statutes  were  called   in  aid   by  the  appellant's  coun-el 


1  Ontario,  MIT..  28th  July,  1903,  L.  R..  190?,.  App.  Cas.  496;  172  L.  J.  R. 
n.s..  95;  52  \V.  He,,.,  n:;;  19  T,.  T.  Rep.,  652. 
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ami  will  be  noticed  present  I  v.  hut  they  do  not  extend  t'Jie  rights 
conferred  by  the  Art  of  18(>2. 

The  Act  of  1SG2  begins  the  reciting  (as  their  Lordships  believe, 
quite  accurately)  that  the  authors  of  paintings,  drawings  and  pho- 
tographs had,  ami  the  law  then  stood,  no  copyright  in  such  works, 
and  that  it  was  expedient  to  amend  the  law  in  that  resjK'ct.  Then 
follows  sect.  1.  which  confers  copyright  in  such  works  on 
their  authors  being  British  subjects  or  residents  within  the  dom- 
inions of  the  frown.  Copyrights  in  such  works  and  assignment 
of  such  copyrights  have  to  be  registered  in  Stationer's  Hall;  ami 
no  one  is  entitled  to  the  benefit  of  the  Act  until  registration  (sect. 
1 )  :  penalties  are  imposed  on  persons  who  infringe  such  copy- 
right (see  sects,  (i,  "  and  8)  :  facilities  are  given  for  obtaining 
injunctions  (sect.  !»)  :  importation.-  into  the  United  Kingdom  are 
prohibited  (sect.  10):  the  l>y  action  for  damages  is  pre- 

served (sect.   11);    and  tli  national  Copyright  Act  ( ? 

and  8  Viet.,  chap.  12)  is  im-orp.  • 

The   Act  of   18l!2   conl*  •         'i    dominions   copyright    in 

pictures  and  drawings,  and  photograph-.      Such  copyright  < 
to  the  whole  of  the  United    Kingdom.       I'.nt   there  is  not  a  word 
in  the  Act  to  indicate  any  intention  on  the  part  of  the  Legislature 
to  extend  the  limits  within  which   i  Jit  is  to  be  enjo 

to  any  part  of  the  British  dominions  outside  the  United  Kingdom. 
There  are  clauses,  especially  sect.  I.  relating  to  registration,  and 
sect.  10,  prohibiting  incorporation,  which  n  •  any  such  inten- 

tion.     In  the  sense  of  langu;;  hewing  an   intent 

confer  copyright,  in  such  doin  their  Lord-hips  are  of  o 

that  the  plaintiffs'  contention  cannot  be  -  ted. 

This  view  of  the  Act  is  by  no  means  new.  h  n  -  ;dopted  in 
Tuck  d:  Sons  v.  Priester?  in  which  tfie  non-ivgi-t  ration  of  the 
penal  clauses  had  to  be  considered.  The  appellant's  counsel, 
however,  called  in  aid  some  other  statutes,  and  notably  the  Canada 
Copyright  Act,  1875  (38  and  39  Viet.,  cha]  .  3),  and  the 

Intercolonial  Copyright  Acts. 

The  Canada  Copyright  Act,  187').  i.  3.  make  the 

Canadian  Act  set  out  in  the  schedule  an    I  d  Act  applicable 

to  Canada.      The  section  simply   rcmo  lilliculty  which  had 

arisen  in  Canada  by  reason  of  sect.  '.'1  of  ibe  I'.ritish  North  Am- 
erica Act  and  some  Orders-in-Coum -il.  <  ;>vright  is  placed  by 
that  Act  under  the  Dominion  Leg'  .md.  having  regards 

to  some  Orders-in-Council.  it  was  doubtful  by  whom  the  A 
considered  by  the  v  ourt  of  Appeal  for  Ontario  in  >7i7^x  v.  /•' 
and  it  is  plain  from  that  case.  and.  indeed,  from  the 
that  it  in  no  way  assists  the  plaintiffs. - 

The   International    Copyright   Acts,   and   especially    th>      \ 
188fi  (49  and  r>0  Viet.,  chap.  33),  were  relied  upon  with  r 


1  10  q.  P.  r>.  fi2fl. 

2  Ont.    App.    Rep.    436. 
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of  shewing  that,  unle~-  t!ir  Act  of  1862  were  held  to  confer  copy- 
right, not  only  in  the  l'niu-<l  Kingdom,  hut  also  in  the  British 
dominions,  unforseen  anomalities  would  arise,  and  those  Acts  would 
ii"l  have  tin-  Hl'trt  intended  under  the  Berne  Convention.  It  is 
unfortunately  true  that  ihe  Intel-national  ('opvrights  Acts  and 
tin-  I'.erne  Convention  gives  rise  to  many  serious  ditlicult:>s  when 
appli'l  to  particular  cases.  l>ut  their  Lordships  are  nnahle  to 
ilis  any  language  in  those  aets  which,  without  more,  extends 

the  area  of  the  copyrjghl  conferred  hy  the  Act  of  1862  on  British 
suhjerts  ami  persons  resident  in  British  Dominions  to  any  country 
beyond  the  limits  of  the  I'nited  Kingdom. 

The  short  result  is  that  those  who  want  copyright  in  Canada  for 
painting-  or  drawings,  and  photographs  must  ohtain  such  copyright 
by  complying  with  the  laws  of  that  country,  there  is  no  difficulty 
or  expense  worth  mentioning  in  doing  tnis. 

IMPERIAL  CUSTOM    CONSOLIDATION  ACT,   1876 

IMPERIAL  BOOK  COMPANY  v.  ADAMS  &  Co.1 

3.  The  Imperial  Customs  Consolidated  Act,  ISTfi,  section 
1876,  requiring  notice  to  be  given  to  the  Commissioners  of 
Customs  of  copyright  in  a  book,  was  not,  having  regard  to 
section  151  of  the  Act,  in  force  in  Canada;  and  section  17 
of  the  Imperial  copyright  Act,  1842,  was.  applicable  and  hav- 
ing granted  an  injunction  re-training  the  Imperial  Book  Com- 
pany from  importing  into  Canada  any  copies  of  the  ninth 
edition  of  the  "Encyclopaedia  Brittanica,"  and  having  ordered 
the  delivery  up  of  unsold  copies  thereof,  and  this  judgment 
havinu  IKM-II  affirmed  by  the  Court  of  Appeal  for  Ontario  and 
by  the  Supreme  Court  of  Canada,  Lord  Alarnaghten  declared 
that  their  Lordships  were  unable  to  advise  Tlis  Majesty  to  grant 
special  leave  to  appeal. 

COEPORATIOX. 
ILLI:<-  u.  \<rs. 

CASCI; ATX  v.  ATLANTIC  AND  XoftTir-\\TEST  "RAILWAY  C<>.2 

1.  Article  (t!»7  of  the  Civil  Procedure  Code  relates  on  its 
true  construction,  not  to  every  illegal  act  done  by  an  associa- 
tion therein  mentioned,  but  only  to  such  as  are  professedly  or 


1  Ontario,    u-nl    May,    1905,    21    T.  L,.  Rep.,    540. 

2  Qn<-h..f.    .-iff.,    9th    February,    1895,    L.  R.,    1895,    App.    Cas.,    282;      72 
I..  T.  R..   n.s.,    369. 
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maiii tcstfdly    done    in    the    assert ion    ot    some    special    power, 
franchise,  or  privilege  not   con  ferred   upon  it   l>y  l;i\v. 

i'.  When-  an  information  under  tin-  article  alleged  that  the 
respondent  company  had  closed  a  puhlic  lane  under  the  pr<  text 
that  they  had  acquired  private  interests  therein  which  entitled 
them  so  to  do,  held  that  this  did  amount  to  an  allegation  that 
they  closed  it  in  the  exercise  of  any  pouvr,  franchise,  or 
privilege  within  the  meaning  of  the  article. 

Assuming  the  lane-  in  question  to  have  heen  a  puhlic  one, 
the  respondent  company  were  entitled  to  close,  occupy,  and  use 
it  with  the  assent  of  the  city  e i<-il.  which  assent  was  em- 
powered by  sect.  12  of  the  (Jeiieral  Kailway  Act,  c.  l»(.t  <,f  the 
Revised  Statutes  of  Canada. 


LOUD  AYATsox.  page  295: — Their  Lord.-hins  are  of  opinion  that 
the  words  were  meant  to  include  nut  every  act  done  by  the  com- 
pany which  can  be  shown  to  be  contrary  to  law,  but  such  acts  onlv 
as  are  either  professedlv  or  from  thru-  verv  nature  manifestlv  don.- 

•  •  »/ 

in  the  assertion  of  some  special  power,  franchise  or  privilege.  The 
company  might  illegally  occupy  and  use  a  puhlie  mad  and  exclude 
the  public  in  such  circumstances  as  to  In-ing  them  within  the 
provisions  of  Art.  997.  On  the  oilier  hand,  if  one  of  their  goods 
trains  ran  oil'  the  line  and  block  a  highway,  and  tJiey  failed  to 
remove  the  obstruction  within  due  time,  they  would  be  liable  to 
an  indictment  for  nuisance,  but.  could  not.  in  the  Lordships'  opin- 
ion, be  reasonably  said  to  ha\e  commuiril  the  nuisance  in  the 
exercise  of  the  power,  franchise  or  the  prhilc-v  which  did  not 
belong  to  them. 

CORPORATION  (BENKYOI.IINT  SOCIETY). 

Dl'TIKS  01     IHRK<  TORS  TOWARDS   >IK.>I  HI  l{s. 

LAPOINTE   v.  L* ASSOCIATION   PE    BIEN^AISANCE    M     i  \    POLICE 

PE    MONTREAL.1 

3.  The  rules  of  the  respondent  polie;-  (tension  society  pro- 
vided that  every  application  for  a  p'-n-ion  >hould  he  fully  gon  • 
into  by  the-  board  of  Directors,  and  in  particular  that  anv 

member  entitled  thereto  who  is  dismissed  from  the  polie 
or  is  nbligx'd  to  resign,  shall   have  his  case  considered     hv 
board  and  his  right  thereto  determined  by  a  majoritv. 


1   Qtiehpc.   rov..   27th   July.    1906.    L.  R..    1006.    App    Pas..    12    R.     L.. 
535;     22  T.  I,.  Rep..  768;     95  L.  T.  Rep..   479:     75   L.  J.  R..  n.s.,  73. 
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4.  On  an  application  fur  a  pension  by  the  appellant  who  had 
been  obliged  i»  iv-ign,  the  board  without  any  judicial  inquiry 
into  the  circumstances,  ivsolved  to  refuse  the  claim,  seeing  that 
IK-  was  obliged  to  tender  his  resignation." 

5.  Tin-  -Indicia!  ( 'oiiiniittee  held,  in  an  action  by  the  appel- 
lant   in  etleei   to  compel  a  due  administration    of    the    pension 
fund,  that  this  resolution   was    void    and    of   no   effect. 

G.  The  n  uder  of  resignation  gave  him  the  right  of  appeal  to 
the  board,  and  to  have  his  claim  as  affected  thereby    duly   con- 
red  and  dele-rinined. 

7.  It  did  not  by  itself  forfeit  rights  acquired  by  length  of 
service  and  regular  contribution  to  the  pen-ion  fund.  Case 
remitted  to  tho  Superior  Court,  with  declaration,  directed 
to  secure  to  the  appellant  a  due  consideration  and  determina- 
tion thereof  by  a  differently  con.-tituted  board. 

l,oi;n  M  \ex.u, tiTi;x,  page  537: — The  appellant,  Lapointe,  who 
was  plaint  ill'  in  the  action,  was  a  member  of  the  Montreal  Police 
force  for  twenty-nine  years.  He  resigned  on  March  1st,  1902. 
His  resignation  \\as  accepted  on  the  8th  of  the  same  month.  He 
\vas  also  a  member  of  the  respondent  association,  the  .Montreal 
Police  I'.cnevolent  and  Pension  Society,  a  society  incorporated  by 
statute  and  governed  by  rules,  published  in  both  English  and 
Kreiich.  to  which  all  members  of  the  society  are  bound  to  conform. 
(in  retiring  from  the  force,  Lapointe  became  qualified  for  a  pen- 
sion and  entitled,  subject  to  the  rules  of  the  society,  to  have  his 
name  placed  on  the  pension  roll. 

The  all'airs  of  the  society  are  managed  by  a  board  of  directors 
composed  of  nine  members.       The  superintendant  of  police  is  c.r- 
lo  a  member  and  chairman  of  the  board.      The  other  members 
an-  elected   in  accordance  with  the,  rules. 

The  material  rules  are  the  '23rd  and  the  45th.  Rule  23rd  declares 
that.  "  Every  application  for  a  pension,  gratuity,  or  aid  must  come 
bef>  e  beard,  when  t.he  whole  circumstances  of  the  case  will 

be  fully  gene  into." 

b'nle  i:>ih  is  in  the  following  terms:  "  Any  member  entitled  by 
length  of  service  fco  a.  grafiiity  or  pension,  who  is  dismissed  from 
the  force,  or  is  obliged  in  resign,  shall  have  his  case  considered  by 
the  board  of  directors,  determined  by  a  majority  of  the  board." 

The   1-Veiieli   \ersioii   differs  slightly  in  language  and  structure. 

It,   may    be    translated    as    follows:      tw  It    shall    be   the   duty   of  the 

meaning,  evidently,  the  I  oard — "to  deliberate  on  the 

case  of  n  member,  who.  having  a  right  to  a  gratuity  or  a  pension, 
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shall  ho  dismissed  from  the  police  or  obliged  to  give  in  his  resigna- 
i  DM.  The.  majority  of  the  committee  shall  divide  whether  such 
pension  or  gratuity  should  bo  accorded  to  him." 

Two  questions  were  debated  at  the  liar  (  1  )  whether  Lapointo 
was  "obliged  to  resign  "  within  the  meaning  of  rule  4.">th,  and  (2) 
whether  his  case  was  fully  con>ideivd  and  determined  by  the  board. 

On  the  first  question  their  Lordships  have  come  to  the  conclusion 
that  Lapointe  must  be  treated  as  having  been  ''  obliged  to  resign/' 

In  February,  1!>02,  he  was  suspended,  and  an  inquiry  into  the 
circumstances  of  his  suspension  was  about  to  be  held.  Then  lie 
sent  in  his  resignation.  It  was  accepted  by  the  authorities,  who 
thereupon  withdrew  all  charges  against  him.  h  a|>p«-ars  that  at 
the  time  he  felt  himself  much  embarrassed  by  a  pledge  which  he 
had  given  when  he  got  into  trouble  "ii  a  former  occasion  to  the 
effect  that  if  he  should  again  incur  the  censure  of  his  superiors 
he  would  save  all  further  trouble  by  resigning.  There  can  In-  n<> 
doubt  that  he  was  under  the  appi'  'ii  that  he  might  fan1  \vo 

if  an  inquiry  were  held. 

Then  conies  the  question  \\  -vas  fairly  dealt  \\ith 

by  the  board. 

The  conduct  of  the  board  \\ .  inary. 

appointed  a  committee  of  four  tr  >dy  to  investL 

the  reason  of  Lapointe' s  resignation.      There  would  have  bc.-n  ii" 
objection  to   this  course   if    the   con  had    l-een    d< 

consider  and  report  whether  or  ii"t    there  \\a-  a  pri 
for  inquiry.      But  what  the  committee  did  was  to  listen  to  al 
of     stories     about    Lapointe':-     ;  ything 

tliat  was  against  him  durin 
without  telling  Lapointe  what    the  cha 

giving  him  any  opportunity  of  .  -ed  the 

board  that  the  pension  should  he  r.  -ard 

abnegated  their   judicial   duti.  her.       They    summoned    a 

general  meeting  of  the  members,  and  >ul>mit:  lestion  which 

they  were  bound  to  determine  them.-'  ular  votx>.      The 

meeting  was  held  on  April  2Gth.   L892,  whi  n.  urge  majority 

of  the  members  present,  it  was  resolved  that  La  p.  mite's  mime  should 
not  be  entered  on  the  pension  roll  of  t! 

The  whole  of  these  proceedings  were  ir  .  contrary  to  the 

rules  of   the  society,   and   above  all.   contri  the   element; 

principles  of  justice.       And  the  posit i^;  •  board  was  cort.-i 

not  improved  by  a    formal   resolution   -tat  ing  solemnly,  wh. 
contrary  to  the  truth,  that  after  having  inquired  into  the  facts  and 
circumstances   which    brought    about    Lapointe's   resignation, 
having  deliberated   upon    Ins  claim,   the  board   "decides   tl 
pension  on  which  he  claims  be  refused,  seeing  that  he  \\ 
to  tender  his  resignation."      The  respondents  in  their  printed 
actually  rely  on  this  resolution  as  concluding  the  whole  matter. 

r.  c.  s 
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the  ground  that  '  Led  by  both  the  president  and  secretary 

of  the  society,  ii  contents  under  the  charter  of  the  society  "have 
to  bo  !icee]ited  MS  fully  proven." 

It  is  ms  iliMi  the  so-called  determination  of  the  Imard  is  void 

Mini  of  no  effect. 

It   is  hardly  necessary  to  eile  any  authority  mi  a   point  so  plain. 

The  learned  counsel  for  the  appellant  referred  to  two  well-known 
club  e:  fore  sir  George  Jessel,  M.K.,  Fisher  \.  Keane,1  and 

\.  AV//7  »/'  \\liuntrli!1  .  I;  may  be  worth  while  to 
mention  a  later  case  before  the  same  learned  judge,  in  which  he 
refers  to  the  case  of  Wood  \.  Wood"  in  the  Exchequer,  and  ex- 
presses regrei  that  he  was  not  acquainted  with  that  case  when  those 

did)   eases    were   decided.       (See    Hn^r/l   y.    Russell  '). 

"  h  contains/3  he  says,,5  "a  very  valuable  statemenl  by  the  Lord 
Chief  Baron,  as  his  view  of  the  mode  of  administering  justice  by 
persons  other  than  judges  who  have  judicial  1'uiictions  io  perform, 
which  I  should  have  been  very  .^lad  to  have  had  before  me  on  both 
those  dub  cases  that.  I  recently  heard,  namely,  the  case  of  Fisher 
V.  A"'1'//".1  and  the  case  of  /.iiix/ih-lirrr  \.  Earl  of  li'li'/rn- 
This  pass  I  mean  is  this,  referring  to  a.  commitiee:  "They 
aiv  bound  in  the  exercise  of  their  functions  by  the  nde  expressed 
in  the  maxim.  "Audi  alteram  pariem,"  t.hat  no  man  should  be 
condemnc-'  Olisequences  resulting  I'i'om  alleged  misconduct  un- 

heard and  without  having  (lie  opportunity  <d'  making  his  defence. 
is  rule  is  no(  confined  to  the  conduct  of  strictly  le^al   tribunal?, 
lint  is  applicable  M  every  tribunal  or  body  of  persons  invested  with 
hority  to  adjudicate  upon  matters  involving  civil  consequences 
to    individuals." 

Then   the  blaster  of  the  Eolls  says:     "  I   am   very  ,^lad  to  find 

it  emineni   jud-v  has  arrived  at   the  same  conclusion  which 

T  arrived  at  independently,  but   I  should  have  been  still  more  irlad 

had    I   been  able  to  fortify  my  conclusion  by  dtiiiLr  this,  which    I 

inav  call  a   most   admirably  worded    judgment." 

Now.  what,  was  the  duty  of  the  board   when    Lapointe's  claim 

brought  before  .them?     What  powers  had  thej  under  the  rules? 

Tf  01          mpares  the  two  versions,  the   French  and  the  F,ni:lish.  \\ 

is  clear,  on  the  one  hand,  iliat   in   the  case  of  a  ruemb-r  dismissed 

,,r  olli  resign,  the  board  have  to  determine  whether  the  pen- 

<\^\\   to   which  he  is   facie  entitled    should    be  accorded   him.       i'>nl. 

;lic  other  hand,  it   is  eipiallv  clear  that  the  appeal  to  the  board 

ix    allowed    to    a    member    in    ord-r   to   prevent    his   case    being   held 

eoudiided    bv    the  mere    fact    of   dismissal    or    forced    resignation. 


1  11  rh.  T)., 

2  i::  Ch.  n..  n-16. 

?,  1ST  I.    I,.  R.,    !i    E3x.,    100. 

4  18SO.    1  1    Ch.   D..   471. 

:,  1-1  Ch.  D..  ITS;. 

6  13   Ph.  D.,   346. 
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It  is  not  enough  to  liinl  liuit  tin;  member  \va.s  obliged  to  n<sign. 
The  hoard  of  directors  thought  that  finding  of  itself  conclusive; 
so  diil  ilir  Court  "f  Appeal.  I'.iit-ihat  is  the  very  circumstance 
\\liirh  -rives  the  member  the  riijii  of  appeal  of  the  board.  The 
board  have  to  impure  into  the  circumstances  of  the  dismissal  or 
forced  resignation.  h  is  noi  open  lo  them  to  review  the  post 
career  of  a  member  who  claims  a  pension  and  forfeit  rights  ac- 
quired hv  length  of  s.'rvice  and  regular  contribution  to  the  fund, 
on  the  ground  that  faults  which  his  employers  have  condoned  or 
overlooked  are,  in  the  judgment,  so  grave  as  to  justify  them  in 
punishing  him  !:rv  inllicting  the  extreme  penalty  of  forfeiture. 
The  hoard  of  directors  must  bear  in  mind  that  they  are  judges, 
not  inquisitors. 

So   far  the  case  seems  to  he  -imple  enough.      What   remains  is 
not  so   easy.       Their    I. or  anxiously   considered    what 

order  ought  to  be  made  m>\\  uii'le:-  the  circumstances  <H  the  case. 
The  action  in  substance  thoi.  in  form,  is  an  action  to  ad- 

minister the  trust>  of  the  pensi  .11  fund,  and  to  compi'l  the  trustees, 
that  is,  the  board  of  din,  -ler  those  trusts  in  La- 

pointc's   ease    in    proper    and    le-al    manner.        Tlie    board    bef<- 
whom   Lapointe's  case  came   havi  ;    in    a   manner  so  grossly 

unfair   and    improper    ilia:  nld    not   allow    the 

case  to  go  again  before  the  saim  nal.      [Tnderstanding,  h<;w- 

ever,  that  the  members  of  the  triiumal  will  not  be  the  same  as  the 
board  is  now  composed  <>f  n  Lordships  think 

that  so  extreme  a  measi  \'  the  same  time  they 

think  that  the  action  ought    •  ned  in  the  Superior  Court 

and  that  the  Court  ought  >ver  tlio  future  pro- 

ceedings of  the  board  of  di  so. 

Their  Lordships  think  tha  ce  will  be  met 

by  an  order  to  the  following  effect  : — 

Declare  that  in  the  events  which  K  !    the  appellant.  La- 

pointe,  ought  to  be  considered  as  havii  n   obliged  to  resign 

within  the  meaning  of  rule  4")th. 

Declare  that  the  proceedings  of   the  i    in    l.apointe'.' 

were  not  a  due  consideration  and  dote  ;he  matter  before 

them  as  required  by  rule  4:>th.  an  1  tha,  th.-  said  proceedings  were 
null  and  void. 

Discharge  the  order  of  the  King'-   I'.  >n  -h  and.  except  as  to  cost 
the  order  of  the  Superior  Court. 

Uemit  the  action  to  the  Superior  ('• 

Order   the   respondents   to   pay   the  costs   of   the   appeal 
Court  of  King's  Bench. 

Declare  that  unless  ihe  board  of  directors  forthwith   or  «ii 
pueh  time  as  shall  bn  allowed  by  the  Superior  Court  pnuv 
to  consider  and  determine  the  claim  of  the  appellant  to  a  pen- 
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the  appellant  will  lie  mi  it  led  to  have  his  name  inscribed  on  the 
pension  roll  of  tin-  society. 

Liberty  for  the  appellant.  and  the  respondents  and  the  board  of 
directors  respective!}  to  apply  to  the  Superior  Court  as  to  the 
conduct  iif  any  proceedings.  which  may  be  taken  in  reference  to  the 
consideration  and  determination  of  the  appellant's  el  aim.  to  a  pen- 
sion. the  compensation  of  t.he  board  of  directors  summoned  to 
eonsidt  r  and  determine  the  question  and  as  to  subsequent  costs, 
and  generally  as  to  a.ny  matter  incidental  to  or  consequential  upon 
order. 

CORPORATION  (COMPANY'). 

(  IIVK<;l.  0\    r\(  ALLED   CAPITAL. 


INVESTMENT,    IM  NANCE,    AND    LAND    COM- 
PANY v.  KEWTON  ET  AX,.1 

8.  The  memorandum  of  association  among  the  objects  for 
which  the  company  was  established  were:  To  receive  money  on 
loan  or  deposit  or  otherwise,  and  upon  any  security  of  the 
company,  or  upon  the  security  of  any  property  of  the  company, 
or  without  giving  security:  —  Held  that  these  words  authorised 
.1  charge  on  uncalled  capital. 


M  \CNAGI-ITEX,  page  246:  —  The  power  of  a  company  limit- 
ed by  shares  to  charge  uncalled  capital  has  been  the  subject  of  several 
reported  cases  in  this  country.  The  Court  seems  almost  always 
to  have  regarded  such  a  charge  with  disfavour.  \\diene\er  the 
question  lias  arisen,  borrowing  powers  have  been  construed  strictly 
and  sometimes,  perhaps,  rather  narrowly.  But  no  case  was  cited 
to  their  Lordships  in  Avhich  any  judge  has  ever  held  it  to  be  beyond 
the  powers  of  a  limited  company  to  create  a  charge  upon  its 
uncalled  capital. 

Stanley's  Case,2  in  18fi4,  goes  further  in  that  direction  than  any 
other.  There  Lord  Justice  Knight-Bruce  and  Lord  Justice 
Tinner  laid  ureat  stress  on  the  difficulty  of  enforcing  a  charge  on 
uncalled  capit;  1.  owinir  to  the  discretionary  power  of  making  caPs 
\\lncli  the  company's  deed  of  settlement  entrusted  to  the  directors; 
and  ilic\  seem  to  intimate  that,  a  —  uminv;  the  borrowing  powers  of 
the  company  to  have  extended  to  future  calls,  it  would  have  been  a 
hr-ach  of  trust,  or  ill"  pan  of  (lie  directors,  to  give  ell'eei  to  the 
chaise  though  created  by  their  own  act  under  the  authority  of  the 


1  Xc\v   South  Wales,   .iff.   fiih   March,  IS!).-,.    I,.   R.,   1895,  A.   C.   244;    84 
I,.  ,T.  R.,    n.s.,    r,7;      43    \V.    Rep.,    400. 

2  4  D.  J.  and  S.,  407. 
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y — a  proposition  which   it   is  somewhat  difficult   to   follow. 
'I'h  •  decision,  however,  turned  entirely  upon  the  construction  of  the 
deed  of  settlement.       There  was  power  to  charge  "  the  property 
of  funds"  of  the  company.       II  was  held  that  that  expression  did 
not  include  future  calls.     "  They  are  property,"  said  Lord  Justice 
Turner  "  not  of  the  society  immediately,  hut  which  may  he  called 
up  by  the  directors  of  the  society  at  their  discretion."       The  con- 
text too  was  relied  on  as  shewing  that  the  property  intended  to  he 
charged  was  property  capable  of  being  "  assigned,  transferred,  con- 
conveyed,  or  surrendered."     Stan-lei/  Case  was  approved  and   fol- 
lowed hy  this  hoard  in  Th e  Hunk  of  South  Australia  v.  Abrahams,1 
win-re  the  judgment  was  delivered  hy  Lord  Justice  James.       But 
there  the  difficulty  in  connection  with   the  discretionary  powei   of 
the  directors  in  regard  to  calls  was  treated  merely  as  an  argument 
against  implying  a  power  to  charge  future  calls  where  the  language 
of  the  instrument  was  douhtful.       And  it  certainly  seems  to  be 
assumed  in  the  judgment  thai    by  '•"  apt  and  proper  words  of  a 
sufficient  context"  a  power  to  charge  uncalled  capital  may  he  con- 
ferred.      In  In  re  The  Phoenix  Bessemer  8 feel  Company,-  the 
Master   of   the   "Rolls    (Sir    George  Jessel)    said:       "There  can 
be    no    doubt    that    the    po\\<  r    .-.in    be    given    to    a    company 
by    the   articles    of    association."         Me    Crushed    aside    the  dif- 
ficulty which  weighed  so  much  with   the  Lords  Justices,  observing 
that  to  his  mind  it  was  no  dilliculty  ai   all,  and  referring  to  the 
case  of  companies  governed  by  ihe  (  <>m|ianies  Clauses  Consolida- 
tion Act,  184.").     Where  such  com  iiave  ]>ower  to  create  mort- 
gages the  statute  itself  confers   in»  n   ibem.  as  incidental   to  that 
power  to  charge  future  calls.      Tb<-  d  in  ///  re  The  Phoenir. 
Bessemer  Steel  Company-  was  in   1-             I1  iring  the  last  twenty 
years  Sir  George  JesseFs  opinion  ha-  hem  followed  in  many  cases; 
and  many  securities  have  been  given  and  taken  on  the  faith  of  it. 
Mr.  Justice  Kay  adopted  the  sain  •  view  in  the  case  of  Iloiranl  \. 
The  Patent  Ivory  Manufacturing  Cow  jinny;'  which  was  decided  in 
1888.       More  recently  still,  in  ISOn  -tion  came  before  t'he 
Court  of  Appeal  in  In  re  The  Pylc  Wn  After  examining  all 
the  previous  authorities  and  discuss! n            matter  very  fully.  Lord 
Justice  Cotton  and  Lord  Justice  Lindley  upheld  a  charge  on  un- 
called capital.      They  found  nothing  in  the  Act  express.-d  or  im- 
plied to  prevent  or  avoid  such  a  security.      Lord  Justice  Lopes, 
with  some  hesitation,  concurred  in  the  judgment.     The  main  air. 
ment  against  the  validity  of  the  charge  w.is  that  it  seemed  to  con- 
travene the  directions  of  the  Act  in   regard   to  the  application  of 
moneys   recovered    from   contributories    in    the  winding-up.       But 


1  T>.  R..   f>    P.  C.,   265. 

2  -H   I  a\v  .1.   ROM..   P.  T..  76. 

3  I>a\v  ,T.   Rep.  Clranc..   4S9. 

4  57   I  a\v  J.   Ren.  Chanc.,  878;     I,a\v   Rep..   3S  Ch.  D..   156. 
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the  a-nswer  was  obvious.  The  liability  of  a  contributory  as  a  pre- 
sent member  to  pay  calls  in  the  winding-up  is  not  a  liability  spring- 
ing into  exist  the  lirst  time  on  the  ro!ii|i;iny  going  into 
liquidation.  It.  is  merely  the  ripening  of  ibat  liability  v.liidi  the 
contributory  undertook  \\hen  lie  became  ;i  member.  Tbc  liquidator 
no  doubt  is  bound  to  distribute  what  belongs  |o  the  company  in 
manner  prescribed  by  the  Act.  Hut.  after  all.  the  <|iiestion  is: 
What  -I"  -  belong  to  the  compan\  ?  V\'hat  are  the  assets  of  its 
property?  Thai  must  depend  on  what  dispositions  have  been 
made  and  what  ehaiig<  s  have  been  validly  created  while  the  com- 
panv  acting  within  it.-  powers  \\  as  free  to  deal  a>  it,  pleased  with 

-   own. 

Their  Lordships  see  no  reason  in  dilVr  from  the  eoncliisioii  at 
which  the  Court  of  Appeal  arrived  in  the  case  of  ///  re  Tin-  J'ijles 
H'«/7,.<.  I'.ui  they  desire  to  add  that,  if  they  bad  felt  any  doubt 
about  the  matter,  they  \\ouhl  have  been  mosl  reluctant  to  introduce 
into  the  administration  of  the  company  law  in  a  colony  which  has 
adopted  the  Act  of  Isii-J  a  rule  differenl  to  thai  established  by 
judicial  decisions  in  this  country.  There  is  no  case  in  which 
unifonnitv  of  practice  is  more  important  or  more  desirable. 

(OXSTKl  (   HOX  OF   CHARTER. 

(    ITV   OF  AloXTRK.YL  V.    STANDARD  LlGHT  AXD  POWER  Co.MI'AXY.1 

!».  Set-lion  5  of  the  respondent  company's  incorporating  Act 
(55  and  56  Viet.  c.  77)  empowers  it  on  certain  conditions 
(which  have  been  complied  with)  to  lay  iis  wires  underground 
as  the  same  may  be  necessary,  and  in  so  many  streets,  squares, 
highways,  Lanes,  ami  public  places  as  may  be  deemed  necessary 
for  the  purpose  of  supplying  elect  ricily  ami  gas  :— 

1<>.  To  open  streets,  that  is,  to  break  up  their  surface  and 
excavate  them,  i,-  plainly  involved  in  tbi>  provision,  ami  an 
injunction  obtained  by  the  respondents  i<>  re-train  the  munici- 
pality from  interfering  therewith  was  properly  granted. 
Although  the  "Municipal  Council  were  entitled  to  oversee  and 
pn-erib.'  the  manner  in  which  the  streets  were  to  lv  opened,  the 
Council,  they  having  taken  no  step-  to  exercise  that  power, 
after  reasonable  notice  bad  been  given,  they  bad  no  fnrtb.'T 
power  to  interfere  with  the  exception  of  the  work. 

LORD    M  \r\  \I:HTI  \ ;.    page    116: — Their   Lord-bip-    are    unable 

find   any  just  n   in  law    for  the  action   of  the  appellant-;. 

The  langu;,  the  Legislature  is  too  plain  to  leave  room  for  argu- 


1    Quebec,  aff.,  3rd   August,   1897,  L.  R.,  1897,  App.  Cns.,  527;    77  I,.  T.  R., 
115;     66   i.  .1    i:  .  n.s.,  11?.. 
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mem.  The  appellants,  indeed,  contend  that  it  was  hardly  possible 
i"  conceive  that  the  Legislature  could  have  me.ant  to  eonl'er  such 
traordinary  powers  upon  a  mere  trading  company  as  to  authorize 
tin-in  at  their  \\ill  and  plea-ure  to  interl'ere  with  pulilie  streets  the 
care  of  which  was  committed  (o  the  municipality,  and  they  sug- 
gest that  seet.  .">  of  the  Act  !S!)->  may  he  construed  as  defining 
the  objects  of  the  company,  and  enabling  them  to  lav  down  their 
wires  provided  that  thev  first  obtain  the  consent  of  the  city.  I' 

k  * 

is  true  that  the  section  does  not  in  express  terms  authorize  the 
com  puny  to  open  streets,  but  that  power  is  plainly  involved  in  the 
authority  given  to  them  to  lay  their  wires  underground,  and  it  is 
possible  to  read  sect.  2~>  of  the  Act  of  1SX>  without  swing  that 
sect.  •")  confers  upon  the  company  powers  and  privileges  which  but 
for  sect.  2">  they  would  he  at  liberb  to  exercise  without  interference 
from  any  ([iiarter.  Then  it  \\.is  argued  that,  the  company  was 
bound  to  give  the  municipality  rea  e  time  for  considering  their 

plans,  and  it  was  urged  that  a  period  of  ten  days  is  much  too 
short  a  notice  for  a  great  municipal  body,  which  must  necessarily 
proceed  in  a  somewhat  leisurely  fa.-hion.  Regular  councils,  it  was 
said,  were  only  held  once  a  month,  mid.  although  a  special  council 
could  he  summoned  at  tw<>  da\~'  ihe  respondents  could 

hardly  expect,  the  Municipal   Council   o  (  'ity  of  Montreal 

depart  from  their  ordinary  course  of  their  convenience.  There  is, 
however,  nothing  to  lie  found  in  the  Art  jintifving  the  position 
taken  up  by  the  municipality,  and.  considering  that  as  early  as 
Mav  the  company  gave  formal  notice  that  tin  A-  intended  to  exercise 
their  powers,  although  certainly  the  noti.-<-  wa~  not  one  which  the 
municipal  council  were  hound  to  re<  -  plain  that  pro- 

vision might  easily  have  been  madr  fur  thr  emergency,  even  if 
the  council  could  not  bring  thcmseU'  amon  a  special  meeting 

for  such  an  occasion. 

I'.oMUAY  BTJBMAH  TRADING  CORPOEATIOK  \.  l>i;.  RABJI  SHROFF.* 


11.  Where  one  of  a  company's  ariiel.'-  •  >(  association  pi-"- 
viued  that  "no  person  shall  he  app'.ini  d  or  ....  have 
authority  to  act  as  a  proxy  who  i-  n«'i  a  shareholder  <d  tin- 
comjtany  ''  :— 

li'.   On  its  true  construction  it   i-  m-  objection    t<>    a    proxy 
duly  lodged  that  an  unqualified  JKTSOU  is  naiiK-rl   then  in,   ]• 
vided  that  the  qualification  exists  when  the  proxy  is  lodged  and 
continues  when  it  i-  used. 

!•">.    And    as    the    articles    did    not    r»  cpiiiv    the    shareho 
using  the  proxy    to    IK>    literally  '*  named  "  therein,  ti 


1   Bnmhay.    rev..     19th     December.    1904.    T..  R..     1905    App.    Caa., 
T..  J.  R..    n.s..    41:     21    T.  T>.  Rep..    14*. 
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could  ii"i  be  obje.'ti  d  to.  if  In,  \\-cre  sufficiently,  described  for  all 
business  purposes,  as  for  instance  a  member  for  the  time  being 
<if  ;i  specified  linn. 


CONTKACT  i5i:r»>i{i:  i\(  OKPOKATION. 

XOKTII  SYDNEY  CNVESTMENT  Co.  v.  HK;<;INS  KT  .vr,.1 

11.  Tin'  adoption  and  confirmation  by  directors^  of  a 
company  of  a  contracl  made  before  the  formation  of  the  com- 
panv  liy  persons  purporting  lo  net  <in  iu  In-half.  does  not  create 

any  conn-actual  relation  between  the  company  and  llie  other 
party  to  tlie  eoiitraet,  or  impose  any  obligal  ion  on  tin  com- 
pany towards  that  party. 

XATAI,  I.  \M)  AND  COLONISATION  COMPANY  v.  PAULINE  COLLIJ:I:Y 

SYK  i  ni  'ATE.2 

15.  A  company  cannot  by  adoption  or  ratification  obtain  the 
benefit  of  a  contract  purporting  lo  have  been  made  on  its  behalf 
before  the  company  came  into  existi  nee.  In  order  to  do  so  a 
new  contract  must  bo  made  with  it  after  its  incorporation  on 
the  trims  of  the  old  one. 


LORD  DAVKY.  page  12fi:  —  TV  contract  was  made  with  Mr<. 
de  Cat-rev,  and  ever  if  she  can  i  treated  as  having  made  it  on 
bclmlf  either  of  the  unincorporated  syndicate,  who  were  t-he  pro- 
moters  of  the  respondenl  eompanv.  or  en  helialf  of  the  cntnpany 
itself  when  incorporated,  it  is  clear  thai  a  company  cannot  by 

iption  or  ratification  obtain  the  benefit,  of  a  contract  purporting 
to  have  been  made  mi  its  behalf  before  the  company  came  into 
Tt  is  unnecessary  to  cite  all  the  oases  in  which  this 
has  been  decided  from  Kelner  v.  J^i.rh'r"  downwards. 


DIVIDEND. 

P>n;LAxn  v.  K  \KI.K  KT  AL.4 

Id.  A  company  formed  l>y  letters  pa.feiif.  under  Canadian 
Aet,  2T  and  28  Viet,  c,  23,  is  not  Iv.mul  to  divide  all  its  profits 
on  each  occasion  amongst  its  shareholders.  It  can  legally 

1   N'  ith    Wall    .    :,rr.    25th    February,    isifto.    SO   I,.  T.  R..    303;     L'« 

l.i  !•  'p.,    181;     15  T.  1..  Rep.,  232. 

^atal,    rev.,    2nd    December,    1903,    I..  R..    TOO).    APP.    Cas.,    121:     89 
I.  T    I:  .   r,:s;     73    i,  j.  i;..   n.s.,   23. 

3    1.   R.,    2   C    I'..    171. 

I    Oi  :uii    November,     1901,    T,.  R..    1902.    Ap;i.    C:is..    83;      85 

1,.  T.  R..   553;     .'0  \v.  R,.;...   211. 
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reserve  anv  portion  thereof  at  its  nun  discretion,  and  a  ('<»urt 
has  no  jnri.-diei  ion  i<>  regulate  ii.  Whether  the  undivided 
portion  i~  retained  to  credit  »r  pn'iii  and  loss  or  carried  to 
eredil  nf  a  ivserve.  i'  may  lawfully,  in  the  absence  <>i  any 
express  po\vt  r,  be  invc>ied  in  >udi  securities  as  the  directors 
may  select,  subject  to  the  control  of  a  gvneral  meeting,  but  not 
restricted  to  such  investments  a^  tru-iii-  arc  authorized  to 
make. 

Jt  is  nut  nil  ra  rif  x  t<>r  a  company  in  invest  in  the  name  of  a 
sole  trustee,  lie  is  strictly  accountable,  but,  the  dissentient 
shareholders  are  not  entitled  to  an  injunction  against  the 
directors  and  the  company  in  re-peel  of  such  investments,  so 
kill"-  as  it  appears  to  be  bonu  fidi  . 

LOUD  DAVEY,  page  9:> :-  I:  is  an  el.-montary  principle  of  the  law 
relating  to  joint  stock  companies,  that  the  court  will  not  interfere 
with  (lie  internal  management  ..I'  companies  acting  within  their 
powers,  and.  in  fact,  has  n  i  juris  m  to  do  so.  Apiin.  ii  - 

clear  law  that  in  order  to  done  to  the  company, 

the  action  should  /irima  fad"  hi-  hrmiirht  by  the  company  iteolf. 
Tlvsf  cardinal  principles  are  laid  de\vn  in  iht>  well-known  cases 
of  Foss  v.  IIad>ottle*  and  I/or/-  .  \ .  I  bstors*  and  in  numerous  later 
eases  which  it  is  unnecessary  to  cite.  Hut  an  exception  is  made  to 
the  second  rule,  where  the  peiv.  ainsl  \\hom  the  relief  is  sought 

themselves  hold  and  control  the  majority  "f  the  -hares  of  the  com- 
pany, and  will  not  permit  an  act  :  in  the  name  of 
the  company.     Tn  that  case  the  courts  allow  the  shareholders  com- 
plaining I'o  bring  an  action  in  their  o\vn  na            Tins,  however,  is 
mere  matter  of  procedure  in  order  :                        M'dy  for  a  wronsr 
which  would  otherwise  escape  redress,  and  i  ious  that  in  such 
an  action  the  plaintiffs  cannot  have  .                   :ht  to  relief  than  rhe 
company  itself  would  have  if  it  were  plaint  ill',  and  cannot  complain 
of  ar-ts  which  are  valid  if  done  with                   oval  of  the  majority 
of  the  shareholders,  or  are  capable  of  1.            on  firmed  by  the  ma- 
jority.  The  cases  in  which  the  minor              maintain  such  an  action 
arc.  therefore,  confined  to  those  in               the  acts  complained 
are  of  a  fraudulent  character,  or  hcvond   the  powers  of  the  a 
pauy.      A  familiar  example  is  where  the  majority  are  endeavoui 
directly  or  indirectly  to  appropriate  to  themselves  money,  prop 
or  advantages  which  l>elong  to  the  company,  or  in  which  th 
shareholders    are   entitled    to    participate,    as    was    alleged    in 
case  of  ^fcnier  v.  Hooper's  Telegraph  Works.*     It  should 


1  1S45.  2  Ha.,  461. 

2  1847,  1  Ph.,  790. 

•3  1ST4,  3n  T.  I,.  Rop.,  209;  I,.  Rfp..  9  Ch..  350. 
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that  no  inoi'  nnality  or  irregularity  which  can  bo  remedied 

H-  the  niajoritv  will   entitle  t!ir  minority  to  sue   if  tin-  act.  when 
done  re-ularlv.  would   l>e  within   the  powers  of  th:>  company,  and 

;:\    i  i    the  r-haiehohK-rs  is  dear.      This 

mav  l»c  illu-tralo  1   by  the  judgment  of  Mellish   L.J..  in  Mni'ilmifjal 
v.  Gar  • 

B    third    principle  which   is   important    for  the  deci- 
:!iat   case.       Unless  otherwise  pnnided   by   the   regulations 

the  company,  a  shareholder  is  not  debarred  from  voting  or  u-ing 
his  voting  power  to  carry  a  rcsolut  ion  by  tbc  mailer  of  (be  vote. 
This  is  shewn  by  the  case  before  this  Hoard  of  the  North-West 
Transportation  Co.,  \A<i..  \.  Hnil/i,.-  In  tliat  ease  the  resolution 
of  a  general  meeting  to  purebasi  a  vessel  at  the  vendor's  price 
was  held  to  be  valid,  notwithstanding  that  the  vendor  himself  held 
the  majoriu  of  the  -hares  in  the  company,  and  the  resolution 
was  carried  by  bis  votes  against  the  minority  who  complained. 

If  these  elementary  considerations  arc  borne  in  mind,  the  solu- 
tions of  the  principal  questions  arising  in  this  appeal  will  not 
present  any  ditlieiilty. 

Page  '.'•">  :  -Their  Lordships  are  not  aware  of  any  principle  which 
compel  a  joint  stock  company  while  a  going  concern  to  divide  the 
whole  of  its  profits  amongst  its  shareholder-.  Whether  the  whole 
or  any  part  should  be  divided,  or  what  portion  retained,  are  entirely 
questions  of  internal  management  which  the  shareholders  must 
decide  I'm-  themselves,  and  the  Court  has  no  jurisdiction  to  control 
or  review  their  decision,  or  to  say  what  is  a  "fair"  or  reason- 
able" sum  to  retain  undivided,  or  \vhat  reserve  fund  may  be 
"properly3  required.  And  it  make-  no  difference  whether  the 
undi\ided  balance  is  retained  |o  the  credit  or  prolit  and  loss  ac- 
count. or  carried  to  the  credit  of  a  re-r  or  reserve  fund,  or  appro- 
priated to  any  other  use  of  the  company.  These  are  questions 
the  shareholders  to  decide,  subject  to  any  restriction  or  direc- 
tion- contained  in  tne  articles  of  association  or  by-laws  of  the 
company. 

If  (he  company  may  form  a  reserve  fund  or  retain  a  balance 
of  undivided  prolit-  it  must,  it  would  seem,  have  power  to  inxest 
the  moneys  so  retained.  The  junior  conns.  •!  for  the  respondents 
contends  that  the  company,  in  the  absence  of  express  power  to- 
invest,  could  employ  tin  money  only  in  its  own  business.  This 
contention  had  m>  support  either  in  principle  or  authority,  and.  if 
it  v.  and,  the  object  for  which  a  reser\e  fund  is  needed  would 

in  man]  •  defeated.      The  business  of  this  company  afl'ords 

tice.  In  order  to  obtain  a  ejovermnenl  contract,  it 
may  be  called  upon  to  make  a  lar  de  lOSlt,  or  purchase  new  and 
expensive  plant.  It  has  no  power  to  borrow,  and.  if  it  had  no  n  -' 


:    ]..  T    R<  p.,    521,   1    rh.   Div.,   13. 
!_  App.  Cas..  r.srt. 
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or  reserve  I'uinl.  it  would  have  no  funds  out  of  which  to  mak< 
the  ncirssary  expenditure.  I'pon  what  securities  then,  may  the 
company  invest  its  undivided  profits  or  reserve  fund?  Jl  is  con- 
ed at  the  har  that  the  coinpany  is  not  confined  to  such  invest- 
ments as  trustees  are  authorized  to  make.  The  answer,  therefore, 
can  onlv  he  that  the  reserve  fund  may  lawfully  he  invested  on 
such  securities  as  the  directors  inav  select,  subject  to  the  control 
of  a  general  meeting. 

IKKKfil  l.AKI  TIKS   01     I'KO<  i:i:i)IX<;S. 

MitNTUKAL     AND      ST.      L  A  W  K  K.NfK      LllillT      A  M  >      1'oWKU      (,'<>.      V. 
ROBEBT.1 

17.  I'udtr  Quebec  Act,  1  Kdw.  7.  c.  ('-7,  the  appellant  com- 
pany was  empowered  to  acquire  and  hold  tor  the  purpose-  ot  its 
business  real  or  immovable  •  state  mi  exceeding  a  specified  sum 
in  yearly  value,  in  any  part  of  the  province,  except  tin-  judicial 
district  of  Quebec;  and,  act  in--  /--,//,/  /idc.  it  was  the 
judge  of  what  was  required  for  that  purpose. 

IS.   When  a  purchase  inlrn  vires  •<{  the  abo\v  Act   had   b 
eifectcd  by  the  company,  under  a  resolution  <>f  the  directors, 
a  meeting- on  July  17,  limi,  which  ainli"ri/.ed  the  cmnpleti"M 
thereof  subject  to  an  option  of  i-emm  wmi:  within  a  specified 
time: — 

l!i.  Held,  that  after  the  lapse  of  the  specified  time  the  pur- 
chase was  absolute,  and  that  the  company,  which  hail  furnished 
the  vendor  with  a  copy  of  the  said  resolution,  as  one  which  had 
been  duly  and  regularly  pnssecl,  could  not  avoid  it  by  showing 
that  it  had  been  passed  by  an  in-u!lieieiu  quorum. 

LORD  MACXAGTITEX,  page  202: — Tt  is  ipiite  true  that  the  by-laws 
require  the  presence  of  three  dire.  •uoriuu,  and  only 

two  attended  on  the  Kth.  But.  after  all.  the  by-laws  of  a  com- 
pany constituted  as  the  Montreal  and  St  Lawrence  Light  and 
Tower  Company  was  constituted  at  >ulilic  property.  They 

concern  matters  of  internal  management.      Those  who  deal 
the  company  have  no  means  of  accos-  no  right  to  pry 

the   company's   archives   or   interro-  officials.       The 

nothing  to  put  liohert  on  inquirv.  and   the  notary  furnish' 
with  a  copy  of  a  resolution,  which  purported  to  be  a  res 
the  directors  duly  and   regularly  passed.      <»n   the  fait1 
representation  l?obert  altered  his  position  and  parted  with  b 
perty.      The  company  cannot  now  he  heard  to  say  to  t; 


1    Quehec.    aft..    7th    Fehnmry.    100fi.    T  .  Tt..     lOOfi.    An»     f'n«  .    V 
R.  T...  n.5=..  77:     M  I..  T.  R..  21'9:    75  T..  J.  R..  n.s..  3H;    R.  .1.  Q  .  15  K.  P..  l.T 
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"You  should  not  have  -iveii  r-redit  to  what  our  people  told  you." 
If  such  M  plea  were  listened  to  no  one  \vould  be  safe  in  dealing 
\vi'!i  a  company  having  private  regulations  of  its  own,  inaccessible 
to  bhe  outside  world,  to  \vlri<-h  appeal  could  be  made,  in  case  of 

1.  to  relieve  ii    1'nnn  solemn  obliirations  or  save  it  from  a  bad 
bargain. 

Such  bcin--  thrir  Lordships"  view,  it  would  seem  to  be  a  work 
of  -upcivro-'ation  to  inmiire  whether  the  resolution  of  July  17th, 

avalid,  had  been  validated  by  subse(|iient   resolutions.  or  by  the 

sequenl  conduct  of  the  company. 

.11  KIS1MCTIOX  OF  COURTS. 

BriM.AM)    V.    KAIM.K    KT    A.L.1 

20.  It  is  an  elementary  prim-i  pie  that  a  Courl  ha-  no  juris- 
ion  to  interfere  with  the  internal  niami^vm^nt  of  companies 
acting  within  their  powers. 

-  1.  The  company  must  sue  to  redress  a  wronir  done  to  it  ;  but 
it'  a  majority  of  its  shares  are  controlled  l>y  those  a^aiu-i  whom 
relief  is  sought,  the  complaining  shareholders  may  -ue  in  their 

ii  names,  but  must  show  that  the  act-  complained  of  are 
either  fraudulent  or  ul/ni  vires. 

See  LORD  DAVEY'S  II  KM  AUKS  :—  -Ai   Xo.  1G  above. 
i.ivitiLirv  OF  DIRKCTDR; 

i  1  tESC.n  !•:    KT    AL    V.    Si,  MS    I.;'!'    AI..- 

i'i'.  Where  the  directors  of  :)  company  made  an  aii'reement 
for  I  he  -ale  of  the  shares  whieli  was  in  fact  partially  nllra  rires, 
bin  was  made  hona  fiile  in  the  honest  and  reasonable  b.'lief  that 
it  was  for  the  interest  of  the  company  they  cannot  be  charged 
with  iloltix  mains  o]-  fraud  merely  because  the  effect  of  the 

\j 

Iran-action  was  to  cause  a  rise  in  the  -hares  id'  the  company 
which  enabled  them  to  -i  11  -hart-  of  their  own  at  prices  which 
irave  them  larire  pr<dits. 

'I'he  proper  measure  of  damage  in  an  action  brought  by 
share!  •  againsl   the  directors  in  re-pect  of  thi    transaction 

bhe  value  of  the  -bare-;  t;,  the  company  if  the  agreemenl  had 
not  In  en  made. 

:_'l.  A  subsequent  niark.-t  price  due  to  ihe  inllnnce  upon  a 
market  lluctual  iuir  from  day  to  day  of  the  impugn  d  tran-ac- 


1  Ontario,    rev.,    Dih    November,    1901,    L.  R.,    li'in'.    AIM>.    Gas.,    S3;     50 
w.  i;>  p.,  241. 

.1    Hope,    rev.,    28th    July,    1894,    71    ],.  T.  R.,   n.s.,    357;     64 
T,.  .}.  U.,    n.s.,    1. 


; i»n  itself,  is  not  the  proper  measure  of  what  might   ha\v  hern 
realised  from  the  share's  if  no  transaction  ha<l  taken  place. 

i  IAIMI.ITY  or  Tin:  I'|{I:MI>I:NT.  A'cc  BANK- AM>  BANKING:  cod.  vis. 

IMMVKKS   or    (  II  AIIOIAX. 

SALISBURY  (»OLD  ^MINING  Co.  v.  XATIIAX  ET  Ai,.1 

25.  Ono  of  the  articles  of  association  of  a  limited  company 
provided   that,   "  The  chairman  may,   with   the  consent  of  the 
members  present  at  the  meeting,  adjourn  the  same."        I'nder 
this  article,  the  chairman  was  not  bound  to  adjourn  a  meeting. 
even  though  a  majority  of  tho.-v.-  present  desired  it;  and  a  resolu- 
tion carried  at  such  meeting  at'i<T  the  chairman  had  rejected  a 
motion,  duly  proposed  and  see..nd,  d  I'm-  adjournment,  was  valid 
and  effectual. 

I 

Pt  IUHASK    KY    DIKKCTOK    1  UOJI    Till:    COMPANY. 

T.i  i.i  \M>  v.  EARLE  ET    \ 

26.  Where  a  director  pureha-  rty,  without  a  mandate, 
from  the  company  and  und<  r  su<-h  circumstances  as  did   •   . 
make  him  a  trustee  thereof    for    tin-    r.>ni|>any,  and    tin  i 
resold  the  same  to  the  company  at    a   profit  :      It  was  hold  that 
whether  or  not  the  company  was  <enmled   t<>  a   r«  -cision  of  the 
contract  of  resale,  it  was  not  entitle!  t.>  atlirm  it  and  to  at  the 
same  time  treat  the  director  as  tru-    •          In-  profit  made. 

BHABES. 

L  LEOCQl   I      \  .     r.i:AfCHEMIX.:i 

-!.  The  shares  of  promoters  of  a  (•'•nipany,  incorporated 
under  the  Ilevised  Statutes  of  Quelx .-,  ha\ing  lx?en  credited  as 
paid  in  full  under  an  arrangement  l»y  whieh  half  the  amount 
thereof  was  paid  in  cash  and  half  l>y  n  ••,  ipts  on  account  of  the 
purchase  price  of  the  property  acquired  hy  the  company. 

28.   It  was  held,  under  art.    1772.  par.    I   (originally  ena- 
as  s.  1  of  Qnelvc  Statute    17.  Vi.-t.  c.  73,  and  reproducing 


1  Natal,   rev..   10th    March,   1897,   6  L,.  T.  R.,   n.s..   212;     66   L.  ,T .  I:  . 
62:     47,  \V.   Rep..  5!»1;     IS  T.  L,.  Rep.,  272. 

2  Ontario,    rev.,    9th    November,    1901.    I,.  R..    1902.    App. 
L.  J.  R..    n.s.    1:     r.o    W.  Rep.,    241;     IS   T.  Iv.  Rep.,    41. 

3  Quebec,  aft..   7th   April.   1S97,  T,.  R..   ISfi;.   AJ>P.  Cos..  358;     1 
n.s,,  59;     45  W.   Rep.,   639;     13  T.  I..  Rep.,  336. 
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of  the  English  Companies  Act,  1SGT),  that  the  shares  were 
rightly  so  credited;  tin-  promoters  having  acted  in  good  faith 
and  the  purchase  price  lining  fair. 

Loi;i>  M  \<  \  \<;IITI-:N .  page  364:-^— Before  their  Lord-hip-  an  at- 
teinpi  was  made  io  re-open  the  charga  of  fraud,  which  seems  to 
ha\  abandoned  in  tin  Courl  of  Review.  It  wa-  urged  that' 

the  was  not    fixed  <>r  considered  l>y  an  inde- 

pendent board  of  directors,  and  thai  in  this  respect  the  transaction 
was  improper  and  fraudulent.  This  argument  s'e  :  -  to  be  based 
on  a  misconception  of  the  decision  in  Belanger  \.  New  .^mnln-cro 

Phosphati  <'".,'  \vlieiv  the  Fad-  were  very  diil'eivnt.  In  the 
3en1  case  it  was  disputed  thai  every  single  shareholder  was  per- 
fectly aware  oi'  all  the  circumstances  at  ending  the  formation  of 
the  company,  and  that  nohody  was  or  could  have  !>eeii  deceived. 
Indeed.  th<ir  lordships  agree  wilh  the  opinion  of  Jette,  •'..  who 
prefaced  his  judgment  hy  observing  that  the  promoters  acted  in 

pel-feel    go     i    faith,    and      .1.1!    tin     \allie   of    the    properly    was    proved 

to  be  $35,000  a1   the  least. 

learned  counsel   for  the  appellant    then  contended   that   tin' 
understanding  between   the   parties  \\as  that    the  pn  should 

so  much   in  cash   and   so  much   in   -ha  It  was  ad- 

mitted thai  i!'  lids  had  heen  thi  r  al  arraiur  ment  ii  i  !  ;  lie  in 
—  >:  •  of  the  statute.  i'.nt  the  evidence  i-  all  the  other 

way.  ing  to  the  e\  idenc  •  thei          -  an  indep  ad  ree- 

ni"iii.  on  the  pail  of  Ihe  .  to  fcake  so  many  shares  presently 

]iay;di!e  in  cash,  and  an  independent  agreement   hy  the  company  to 
•chase  :li,-  propei-ty  for  such  money  do\\ii.      There  was  not  even 
an  aminal  ion   t  >  shake  t  h     i.  s1  imony  on  this 

lint.  The  appellant's  counsel  were  ai  lasi  driven  to  question  the 
authority  of  Spargo's  Case,2  and  the  Long  line  of  decisions  \n  which 
tha  is  teen  approved  and  followed.  The\  pointed  ou1  that 

on   more  ihan  one  occasion  Spargo's  Case2  has  been  disapproved 
the  present  Lord  Chancellor — In  re  Johannesburg  Hotel  <'<>.:'; 
Ooregun   Co.  v.  Hooper  ' — and   they  asked   ilieir   Lordships  not  to 
follow  it. 

Their  Lordships  are  mi    pr^    '.'I'' -I    :  .  dissenl    from   ih(.  decision 

in  S  ••  It   Ls  a  decision  of  the  highest  authority.      1 1 

announced    by  -lame-  and    Mdlish.    L..I.L.  and    the  view  which 

36  eminent    judges   expressed    had.   as   appears    from    ih"ir  judg- 

.   the  approval   of  Seliiorne.   L.C.      Referring  to  /'^///ov//7/'\ 

.    in  which  sect.  •.'.">  of  the  Act  of  isr. I  was  considered,  and  in 


x.  App.  Cas.,  u 

2   L.  i:..    S    '  Mi..    107 
91,    1    Ch.,   11H. 
4  1892,   App.   i  las. 
:,   I>.  R..    s    Ch.,    270. 
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which  judgment  liiid  Invn  delivered  only  the  day  before  by  the 
Lord  Chancellor  and  tin-  Lords  Justices,  James,  L..L.  made  the 
following  observations,  which  an-  not  applicable  to  tin-  facts  of 
I. he  present  ease:  "  It  was  said  by  ih,1  Lord  Chancellor,  and  we 
entirely  concurred  with  him,  that  it  could  not  he  right  to  put  any 
construction  upon  that  section  which  would  lead  to  such  an  absurd 
and  unjustifiable  result  as  this,  that  an  exchange  of  cheques  would 
n>'i  be  paynu-nt  in  cash,  or  that  an  order  upon  a  banker  to  transfer 
money  from  the  account  of  a  man  to  the  account  of  a  company 
would  not  he  a  payment  in  cash.  In  truth,  it  appeared  to  me  that 
anything  which  amounted  to  what  would  be  in  law  sullicient  evi- 
dence to  support  a  plea  of  payment  would  be  a  payment  in  cash 
within  the  meaning  of  this  provision.  ...  If  a  transaction  resulted 
in  this,  that  there  was  on  the  our  -ide  a  IIOIKI  fide  debt  payable  in 
money  at  once  for  the-  purcha-  roperty,  and  on  the  other  side 

a  bona  fide  liability  to  pay  m-mrx    at-  once  on  shares,  so  that  if 
bank-notes  had  been  handed  from  one  >ide  of  the  table  to  the  other 
in  payment  of  calls,  tiiev  might  l.'-itimatey  have  been  handed  bick 
in  payment  for  the  property,  it  <l;<i  n<>i  appear  to  me  in  /«V//m/< 
Caw,    and  does  appear  to   me   QO\V,   iliat    this  Act   of   I'arliam 
did  not  make  it  necessary  that  tin  should  be  gone  through 

of  the  money  being  handed  <>  .n-k  again:    but  that 

if,  the  two  demands  are  set  oil'  a-ain-i  •  her,  the  shares  have 

been  paid   for  in  cash....      S  ransaction   to  be  an 

honest  transaction,  it  would,  in  a  courl  of  law.  In-  sullicient  evidence 
in  support  of  a  plea  of  paym*  nt  in  :  appears  to  me 

that  it  is  sullicient  for  this  Court   sittin;  \\inding-up  matter. 

Of  course,  one  can  easilv  con.  might  have  been 

a  mere  sham,  or  fraud,  or  decer  irely  out  of  the 

question  in  this  case,  because  cv  'Uipany  knew  of 

the  transaction;  every  shareholder  of  the  i-ompany  was  present  and 
was  a  party  to  the  resolution;  ther  practiced  on 

any  creditor,  nor  was  there  any  rein-  ose  shares,  except 

a*  shares  paid  up.      This  seems  to  be  the  case."    "  It 

is  a  general  rule  of  law,"  added  Mellish.  I  ..!..  "  that  in  even-  case 
agree  to  set  one  demand  against  '  .  they  need  not  go 

through  the  form  and  ceremony  of  '  :  the  money  backwards 

and  forwards."     Even  if  this  line  of  was  less  convincing 

than  it  appears  to  their  Lordships  to  be.  thry  would  not  he  disposed 
to  disturb  an  authority  which  has  !•  "pted  and  acted  on 

more  than  twenty  years. 

It  is  to  he  observed  that  in  (.he  Quelxv  statute  the  expi- 
'paid  in  cash"  occurs  in  one  place,  and  "paid   in  cash 
treasury  of  the  coin  pa  nv  "  in  another,   from  which   it  may 
ferred   that  "  payment   in   cash."   does  not   mvessarily   and 
cases  mean  payment  "into  the  treasury  of  the  company." 
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HARDOON  v.  BELILIOS.* 

2D.  A  parly  i-  sui  juris  and  beneficially  entitled  to  shares 
which  lu-  cannot  di-claini  i-  p<T-o  nally  bound,  in  the  absence 
of  coniraci  i»  the  contrary.  t<>  indemnify  the  registered  holder 
iheivof  ag;iin-.t  calls  upon  them.  It  is  immaterial  \vlietherthe 
In  neileial  owner  originally  created  the  trust  by  which  the 
d  bolder  \va-  plainly  atl'cvted,  or  accepted  a  transfer  of 
tin-  li;  in  licial  ownership  with  acknowledge  of  the  trust. 


].OI;D  l.iMn.i-.v.  page  IVo  :  —  Xo  one  can  be  made  the  beneficial 
owner  <  shares  against,  his  \vill.  Any  attempt  t,o  make  him  so 
can  lie  defeated  Kv  disclaimer.  Hut  the  moment  the  defendant 
accepted  the  henelicial  ownership  of  these  shares,  he  became  the 
plainnli'-  cestrui  <jnc  Irnxl,  and  the  plaintill'  had  no  option  in 

the   Dial 

The  ne\t.  is  [o  consider  on  what  pi'inciple  an  absolute  beneficial 
owner  of  trust  property  can  thro\\-  upon  his  trustee  the  burdens 
accidental  to  its  ownership.  Th"  plainest,  principles  of  justice  re- 
quire ihat  the  cestui  <i  /!<  if/is/  who  iiets  all  tlie  hinetit  of  the 
property  should  hear  its  burden  unless  he  can  shew  some  good 
-on  \vhv  his  Iriistee  should  bear  them  himself.  The  obligation 
is  equitable  and  no  leiral  decisions  navivjatin^  it  unless  there  is 
some  contract  or  custom  imposing  the  obligation  proper  are  wholly 
irrelevanl  and  beside  the  mark.  Even  where  trust  property  is 
settled  on  tenants  for  life  and  children,  the  right  of  their  trust  e 
to  be  indi-mniiied  out  of  the  \vho!e  trust  estate  against  and  liahil- 
sing  0111  of  any  par!  of  ii  is  clear  and  imlisputable  :  al- 
though if  that  which  was  once  one  large  trust  esiale  has  been 
converted  by  the  trustees  into  several  smaller  distinct  trust,  estates, 
the  liabilities  incidental  to  one  of  them  cannot  be  thrown  on  the 
b.'iielicial  owners  of  ihe  others.  This  was  decided  in  Frnxcr  v. 
Murdoch.-  which  was  referred  to  in  argument.  But  when-  the 
only  cestui  </ur  Inixl  is  a  person  sui  juris,  the  right  of  the  trustee 
ndi'iimilv  hv  him  against  liabilities  incurred  by  the  trustee  by 
retention  of  the  trust  proper!  v  has  never  been  limited  to  the 
trust  properly:  it  extends  further,  and  imposes  upon  the  cestui 
(/iir  Inisl  a  personal  obligation  enforceable  in  equity  to  indemnity 
his  trustee.  'This  is  no  ne\v  principle,  but  is  as  old  as  trusts 
themsel 

Their  Lordships  made  a  review  of  the  jurisprudence  on  comment- 
ing upon  Balsh  \.  HI/ID/  :  r/n'/n'  v.  Gillan4;  <!rni/nn  . 


rev.,   8th  Doc.'inbiT.   1900,  L.  R.,   1901,  App.   C -'.".,   118. 
2  6  App.  Gas., 
?,   ITi'S.    :'    r.  Wms.,    453. 
45    Hare,    I . 
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v.    /•.'./•    IHII-II'    C']ii/>i>cniniii'  '  ;    Cnxli'llan    v.    I\ob$on2\  Loriny    v. 

iV;    Juint'x    v.    Mm/1:    Uughes-Hallett    \.    lin/ian  Muntinutk 
Mines  Co.'';  Fnisi-r  v.  Murdoch.* 


STATMOKV    IH    III   ^. 


JOHNSTON  AND  ToBONTO  I  vn:  FOUNDRY  COMPANY  v.  UON- 

SIMKK'S    (  i  \S    ('oMI'ANY    <  >  !•'    TORONTO. 

30.  Where  by  an  Act  c.\i<  udiug  the  powr-rs  of  tin-  respondent 
company,  certain  dmirs  ami  obligations  were  imposed  «>n  it   tor 
the  Ix'notit  of  its  customers,  with  a  view  to  the  reduction  of  th  • 
jii'ice  of  ii;as  contingent  on  the  amount  of  surplus  profit,  but  no 
pecuniary  penalty  was  imposed  for    default,  and     no    ri.n'ht    of 
action    ii'iven    to    persons    ai^nrvcd,  provision,  however,  Ix-inir 
made  for  its  accounts  beiiii>'  audited  l>v  direction  of  the  mayor 
of     the    Corporation    with    \vh»s-    a-sent     the    company    was 
originally  established  :— 

31.  It  was  hehl,  that  no  individual  customer  had  a  riirht  of 
action  against  the  company   for  non-compliance  with   tlr:-  ]u-o- 
visions  of  the  Act.      Such  a  riulit  oidy  arisi  s  where  given  by  the 
Act,  and  especially  so  where  tin    Act    as   in  this  case  is  in  the 
nature  of  a  private  legislative  bargain,  and  not    one  of    public 
and  general  policy. 

SI  KKKNDKK   OF   KHillTS   TO    (  KO\V\. 

l!n>i>Kr«'i;i>  v.   'I'll  i     I\  ING.8 

32.  Where  a  statute  provided  that  a  chartered  land  c  >mpany 
might  surrender  the  charter  of  the  company  to  th>e  (Vowu,  ami 
all  claim  and  title  to  the  lands  granted  to  them  in  the  colony, 
and  that  on  such  surrender  all  the  powers  and  privileges  of  the 
company  should  cease  and  determine,  and    all    the  lands,  ten-?- 
nit  nts,  and  hereditaments  of  the  company   iii  the  colony  should 
"thereupon  revert  to  and  Income  vested     in     Her     Maji-ty  as 
part  of  the  demesne  lands  of  the  Crown  in  New  Zealand,  sul>- 


1  1853,  D.  M..   19. 

2  L.  R.    10    Kir..    47. 

3  32   Ch.   D.,   543. 

4  I..  R.,    fi    H.  I,.,    328. 

5  1882,   22    Ch.  D..    561. 

6  6    App.    Cas.,    855. 

7  Ontario,  -aff..  1st  April,   1S9S.  L.  R..   1898,  App.  Cas.,  447;     67   I..  J.  R., 

8  New  Zealand,  aff.,  Sth   February.   1905,   92  L.  T.  R  .   247. 

P.  C.  9 
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ject  nevertheless  to  any  contracts  -which  might  then  be  subsist- 
ing in  regard  to  any  of  the  >aid  lands  "  : 

33.  On  such  surrender  taking  elTeet,  the  Crown  did  not 
assume  ihc  portion  which  the  company  occupied  before  the 
surrender,  but  all  the  property  of  the  Crown  reverted  to 
and  vested  iii  the  Crown  in  absolute  and  unqualified  dominion, 
free  from  any  trii>t  cognisable  and  enforceable  by  any  court  of 
law  or  equity. 

See  ACQUIESCENCE:  In  Articles  of  Association',  LEGISLATION  : 
Incorporation  of  Company ;  LIBEL:  .////  Servant  of  Cor- 
poration. 


CORPORATION"  (MUNICIPAL). 

APPBOPBIATION. 

DECHENE  v.  CITY  OF  MONTREAL. 1 

34.  The  37  Viet.  (Quebec),  c.  51,  s.  101,  authorised  the 
r<  spondents  to  make  an  annual  appropriation  to  meet  municipal 
expenses,  and  the  42  and  43  Viet.  6,  53,  s.  12,  provided  that 
any  municipal  elector  may  petition  the  Superior  Court  to 
obtain  the  annulment  of  any  appropriation  within  three  months 
of  such  appropriation. 

I. OKI)  WATSON,  page  15: — The  effect  of  these  provisions,  taken 
hy  themselves,  appears  to  their  Lordships  to  be  plain,  and  free 
from  ainhi^uiU  !"  They  confer  upon  each  and  every  municipal 
elector  the  right,  which  he  had  not  at  common  law,  to  challenge, 
on  the  score  of  illegality,  any  corporate  appropriation  of  moiiev 
to  meet  the  expenses  of  the  current,  year,  subject  to  the  condition 
that  the  riirl)!  shall  prescribe,  if  not  exercised  within  three  months 
from  the  time  when  the  appropriation  comes  into  force.  Thev 
also  confer  upon  the  corporation  an  absolute  immunity  from 
liability  to  have  the  legality  of  the  appropriation  questioned,  at 
the  instance  of  any  person  whatever,  after  the  lapse  of  these  three 
month-.  I '.in.  they  do  not  interfere  with  any  right  existing  bv 
law  to  impeach  the  appropriation,  after  the  expiry  of  the  three 
months,  upon  the  ground  that  it  was  beyond  the  competence  of 
the  corporation. 


1  Qii.-l.,  ,..    ;iff.,    2Sth    July,    1894,    64   L,.  J.  R.,   n.s.,    14. 
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i 

v  ri'uov  \  i.  or  it\i.v\v  \i\    u  vi  i.r  v  i  I-IKS. 

HANSON  ET  AT,  v.  COKI-OKATION  OF  GBAND-MERE.1 

35.  A  contract  by  which  ;i  corporation  guarantees  the 
debentures  of  a  company  is  a  contract  involving  financial 
obligations  on  the  part  of  the  corporation  within  section  7  (c) 
of  the  Quebec  Water  Company's  Act,  1M>7. 

30.  A  municipal  by-law  under  which  such  contract  was  made 
requires  the  approval  <>t  a  majority  of  the  whole  body  of  rate- 
payers when  passed  in  order  to  be  valid. 

LOUD  DAVI;Y.  page  304: — BY  the  contract  of  the  2(>th  June, 
1S91J,  the  company  undertook  to  construct  the  works  on  the  con- 
ditions agreed  upon,  and  the  council  agreed  to  receive  the  revenues 
in  trust,  and  to  guarantee  tl  mures  on  the  same  terms  as 

aro  mentioned  in  the  by-law.  The  learned  judge  in  the  Superior 
Court,  on  the  authority  of  a  cas  of  llunxon  v.  Corporation  of  the 
Village  of  Gatincau,-  held  that  the  guarantee  purporting  to  be 
given  by  the  respondents  in  the  JM  nstance  was  ultra  vires 

on  the  ground  that  the  bonds   v.  -:ied   without  the  authority 

of  the  Lieutenant-Governor  tn  the  l>\-law.  And  the  Court  of 
King's  Bench  confirmed  this  decision.  I'.Ianchct,  J.,  alone  dis- 
sented from  the  judgment  of  th<'  King's  l'» neb.  as  he  had  done 
in  the  Gatineau  case,  and  refern  d  to  his  judgment  in  that  case, 
for  the  reasons  of  his  opinion.  It  appears  from  a  perusal  of  that 
judgment  that  in  the  opinion  of  the  Irarned  judge,  sect.  7  c. 
applies  only  to  cases  in  which  rporation  contracts  direct 

financial  obligations  by  causing  wat'T\\ork-  •  constructed  for 

the  corporation  itself,  and  at  his  own  ci  si,  and  is  therefore  the 
principal  debtor,  and  that  the  section  had  no  application  to  a 
case  where  the  corporation  guarantees  the  obligations  of  a  con- 
tractor or  concessionaire  who  is  the  principal  debtor  in  sect.  27. 
Laeoste,  C.J..  was  of  opinion  that  tin-  i  u-  of  sect.  27  must 

be  read  together  with  and  subject  to  th-  .  7  (c),  and  that 

the  petition  of  the  majority  of  that  port  MM  of  the  municipality 
to  which  the  system  extends  (required  .  27)  is  not  a  sub- 

stitute for  the  approval  of  a  majority  of  the  whole  of  the  electors- 
upon  whom  the.  burden  is  imposed.  In  the  Supreme  Court, 
Girouard.  J..  dissented  from  the  opinion  of  the  other  learned 
judges  of  the  court  on  the  same  grounds  as  those  stated  by  Blan- 
chet,  J..  and  he  also  expressed  that  the  debentures  were  negotiable 
instruments.  The  majority  of  tbo  Court  concurred  in  giving 
judgment  for  the  present  respondents,  but  gave  no  written  n-a.< 


1  Supr.    Co.,   Canada,   Quebec,   aff..    r>th    August,    1004.    P'    L  T  R      303- 
7::   I..  J.  R..  n.s.,   105;     :0  T.  L.  Rep.,   772. 

2  Quebec  L.   R«p.,   10   K.  B.,   1901,   346. 
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Their  Lordships  are  of  opinion  that  the  contract  of  the  20th  June, 
1899,  is  a  contract  involving  iinancial  obligations  on  the  part  of 
the  corporation  within  the  meaning  of  sect.  7  (c)  of  the  Water 
Company'-  Act.  They  are  not  prepared  to  say  with  Hall,  J.,  that 
th,.  powers  "i  '-'1  do  not  extend  to  giving  a  personal  guarantee 

liy  the  corporat i«m.  But  they  think  with  Lacoste,  C.J.,  that  the 
two  sections  must  lie  read  together.  Sect.  ••]  authorizes  a  very 
special  form  o!'  contract,  in  which  the  giving  of  a  guarantee  is  an 
incident,  hut  there  is  nothing  to  take  such  a  contract  out  of  the 
express  and  unqualified  provisions  of  sect,  7.  They  also  agree 
i1  the  requirement,  as  a  condition  precedent  of  a  petition  by  a 
majority  of  the  ratepayers  of  a  part  only  of  the  municipality  is 
not  a  substitute  for  the  approval  of  the  by-law  when  passed  by 
a  majority  of  the  whole  body  of  ratepayers,  and  it  makes  no  differ- 
ence in  the  construction  of  the  Act  that  in  the  present  case  the 
two  bodies  were  identical.  The  two  conditions  seem  to  be  diverso 
intuiti. 

ASSESSMENT. 

TORONTO  RAILWAY  COMPANY  v.  TOUONTO  CORPORATION.1 

.'IT.  The  electric  cars  and  apparatus  and  plant  of  a  tramway 
company  are  not  assessable  a<  real  e-tate  under  an  Act  which 
includes  under  the  terms  "  land,"  "  real  property,"  and  "  real 
estate"  things  "'erected  upon  or  affixed  to  the  land,  and  all 
machinery  or  oilier  things  so  fixed  to  any  building  as  to  form 
in  law  part  of  the  realty. 

DAMAGE   BY   BAD  STATE  OF  ROADS. 

CORPORATION   o\-    VICTORIA  v.   PATTKRSOX   KT  AI..- 

38.  By  the  law  of  British  Columbia,  roads  and  bridg- s  are 
ve-ted  in  the  Dominion  or  the  Province,  unless,  or  until,  they 
are  adopted  by  particular  municipalities.  The  statute  does 
n«.t  pre-cribe  any  particular  form  of  adoption. 

•'I'-'.  In  a  case  in  which  a  corporation  had  maintained,  con- 
trolled, and  repaired  a  bridge  for  several  years,  but  had  not 
formally  adopted  it  by  any  corporate  Act:  It  was  held  that  the 
corporation  had  competently  assumed  the  maintenance  a,,d  con- 
trol of  tin-  bridge.  ;>iid  were  liable  for  m  u'li-.'iice  in  respect  of 
it. 


1  Ontario,  rev..   5th   August.   1904,  73  L.  J.  R.,  n.s.,  120;     23  T.  L.  R.,  480. 

2  British    Columbia,    aff.,    9th   June,    1899,    81    L.  T.  R.,    270;     68    L.  J.  R. 
n.s..  128. 


('(  HUM  >i;.\TI<  >\    i  Mi  \n  i  iv\i.)  i;« 

l>\M  M.I     in     l>ic  \I\M.I     \\o;;u-. 

I'KKSIDEXT  AND  COUNCIL  OF  COLAC  v.  SI-MMKHFIKI.II.' 

40.  A  municipal  authority  exccntid  certain  drainage  works 
under  the  powvrs  conferred  mi  them  by  ;iu  Act  of  Parliament, 
whic-li  ;ilso  provided  that  they  should  make  compensation  to  the 
owners  and  occupiers  of  any  lands  for  any  damage  which  they 
may  sustain  through  the  exercise  of  any  of  tin-  powers  con- 
ferred by  this  section.  In  ;ui  action  brought  by  the  respondent 
to  ivcover  compensation  niid<ir  the  section,  the  jury  found  that 
there  was  negligence  in  the  construction  of  the  drain. 

II.  Ii  was  held  (1)  that  this  finding  IIIUH  n<>t  b.  •  taken  to 
moan  that  the  works  complained  of  were  not  constructed  in  the 
exercise  of  the  powers  conferred  by  the  Act:  (2)  that  the 
respondent  could  under  the  section  recover  com]  ;-n-at  i"ii  f'-r 
future  damage. 

EXKRCISE  OF   STATUTORY    POV\  I   K-. 

K\>r    1'IM.M  \\il.i;    CORPOBATION.2 

42.  The  appellant  municipality,  in  the  <  xercise  of  authority 
conferred  by  the  Western  Australia  Municipal  Institutions  Ac1 
(59  Victoria  Xo.  10),  section  In-.i,  ;md  at  th,>  request  of  the 
ratepayers,  in  order  to  improve  a  reduced  the  ^radient 

opposite  the  respondent's  IMMIM  so  that  it  was  K-t't  on  the  ed<je 
of  a  cutting  with  a  drop  of  about  .-ix  <>r  eight  feet  to  the 
road  :— 

4.'3.  It  was  held  that  the  respondent  wa-  without  remedy, 
since  none  had  been  given  by  statute,  and  the  appellants  had 
not  exceeded  the  powers  confern  d. 

LOUD  MACXAGIITKX.  page  '•>]*,  :      I  -   been  settled  for 

the  last  hundred  years.     If  persons  in   the  ,n  of  the  appel- 

lants, acting  in  the  execution  of  a  public  trust  and  for  the  pui 
benefit,,  do  an  act  which  thev  are  autlm  ,-  law  to  do.  and  d<> 

it  in   a   proper  manner,  though   tin  -ne   works  a   spe. 

injury   to   a    particular  individual,   the    individual    injured   . 
maintain   an  action.      lie  is  without    remedy   unless  a   reined 
provided  by  the  statutes.      That  was  distinctly  laid  down  lr 
Kenyon  and  Buller,  .1.,  and   their  view  was  approved  bv  Abb- 
('.-'.,  and   the  Court  of  King's  Keiicli.     At  the  same  time  A 


1  Victoria,   aff.,    24th    March,    1893,    6S    L.  T.  R..    769. 

2  Western  Australia,  rev..  18th  December.   1901,  I,.  R..  1902.  App. 
213;      71    L.  J.  R.,    n.s..    39. 
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C..L,  observed  tliat  if  in  lining  the  art  authorized  the  trustees  acted 
arbitrarily,  carelessly,  or  expressly,  the  law,  in  his  opinion,  had 
provioY,!  a  remedy.  These  words,  "arbitrarily,  carelessly,  or  ex- 
pressly," were  taken  I'nmi  the  judgment  of  (iibhs.  ('.-I.,  in  Sutton 
v.  Clarke*  decided  in  isi:>.  As  applied  to  the  circumstances  of 
a  particular  case,  they  prul>al>ly  create  no  diilit-ulty.  When  they 
are  used  generally  and  at  laruv,  it  is  not  perhap.-  very  easy  to  form 
n.  conception  of  their  precise  scope  and  i  \act  meaning.  In  simpler 
lanu'iia^".  Turner.  L. ,).,-'  observed  in  somewhat  similar  terms,  that 
"such  power-  are  ;it  all  times  to  he  exercised  bona  fide  and  with 
judgment  and  discretion."  And  in  a  recent  ease,  where  persons 
ni:  in  the  execution  of  a  public  trust  were  sued  in  respect  of 
an  injury  likely  to  result  from  their  act.  Hie  presenl  Master  of  the 
llolls.  then  ColliiK.  L.J..';  observed  that:  "the  only  obligation  on 
the  defendants  was  to  use  reasonable  care  to  do  no  unnecessary 
damage  to  the  plaintiff-. " 

In  a  word,  the  only  (piestioii  is.  Has  the  power  been  exceeded? 
Abuse  is  only  one  form  of  excess. 

Their  Lordships  are  of  opinion  that  the  principle  laid  down 
by  Lord  Kenyon  and  Abbott.  C.J.,  have  not  been,  in  the  slightest 
degree,  modi  lied  by  the  more  recent  cases  referred  to  by  Hcnsman, 
•  L  There  were  cases  where,  upon  the  true  construction  of  the  par- 
ticular statute  under  consideration,  the  Court  held  that  there  was 
no  intention  of  authorizing  interference  with  private  rights. 

In  (it //ills  \.  I'ru/irii'lf/r.y  of  Ban  n  Reservoir*  the  defendants  had 
flooded  the  land-  of  the  plaintiffs,  and  had  done  so,  as  the  Court 
held,  without  any  statutory  authority. 

In  Mt'/ro/Kilihni  Axi/iitin  Di*lricl  v.  //////'  the  remarks  of  Lord 
^"atson  ini',-1  be  taken  in  connection  with  the  circumstances  of  the 
case  with  which  his  Lordship  was  then  dealing.  As  his  Lordship 
observes,  "what,  was  the  intention  of  the  legislature  in  any  parti- 
cular act  is  a  (piestioii  of  the  construction  of  the  Act."  There  it 
was  held,  as  Lord  Selborne  pointed  out.  that  there  was  no  statutory 
:Miniil  a  nuisance,  and  that  no  use  of  any  land  which 
nms1  -  arily  be  a  nuisance  at  common  law  was  authorized. 
As  Lord  Pdaekburn  observed  in  a  later  case,8  <inorini:  I>o\\vn,  L.J., 
there  was  not  to  be  found  in  the  aci  under  consideration  in  Mctro- 
polifmi  Asylum  />/'*//•/>/  v.  Jlill,"  "any  n1  of  compulsion,  or 

n    of   an    intention   to   interfere  with   private   rights." 

1 1'   Vennon  \.  Vestry  of  >'/.  James*  in  the  very  sentence  quoted 

1  1815,   f,  'i  ::4;    10  R.  R.,  563. 

2  Gi  ration  of  London,   1854,  2  D.  J.   &   S.,  213    229 
:•:   t                 li.,  613. 

•t  ::   App,    Gas.,   430. 
"•  ti    Apj'.    Gas.,   582. 

t;  lv":'-  Truman  v.  London,  nrisliton  and  South  Coast  Ry.  Co..  11  App. 
Cas.,  64. 

7  c,    A.pp.   Cas.,   582. 

^    10    I'll.    D..    449. 
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by  Ilensman.  .1..  James.  L.J..  went  mi  to  say  that  he  was  of  opinion 
that  then'  was  no  legislation  in  the  case  authori/ing  the  vestry  to 
interfere  with  private  rights.  In  an  earlier  part  of  his  judgment 
the  Lord  Justice  had  observed,  "  (here  are  no  words  hero  that 
authorize  tho  vestry  to  commit  a  nuisance.'' 

The  learned  counsel  for  the  appellant  was  unable  to  refer  their 
Lordships  to  a  report  of  the  Victorian  ease  of  A'im/  v.  Mayor  of 
Kcir.  If  the  effect  of  the  judgment  is  correctly  stated  bv  Hons- 
inan.  .1.,  i  heir  Lordships  are  compelled  to  express  their  dissent 
from  it. 


GRANTING  OF  KXCI.l  SI  VK  KICHTS. 

HILL     KLECTKIC    COMPANY     \.    OITAWA     KLECTKIC    COMPANY 

ET  AL.1 

44.  In  lN>7,  the  town  ('mim-il  granted  to  the  O.  Company 
permission  to  place  posts  in  tin-  streets  for  the  establishment  »f 
a  system  of  electric  lighting,  ami  the  eumpany  established  such 
system. 

«/ 

4.">.  In  1M>L.  the  II.  Company  obiaiin-d  the  "exclusive-  privi- 
lege'' during  thirty-five  year-  <>f  e-iabli-hing  in  the  town  a 
system  of  lighting  and  healing,  wln-ther  by  gas,  electricity,  or 
otherwise.  This  permission  t»  ill.'  former  company  could 
legally  be  granted  by  a  simple  resolution  "f  the  lown  (Council, 
and  this  grant  was  confirmed  by  an  Aet  «.f  the  Provincial 
Legislature, 

4G.  The  Corporation  professed  t<>  i^rant  -iich  exclusive  rights 
"  as  it  possesses  and  as  it  has  the  ri^ht  to  grant  this  day." 

IT.  It  was  maintained  that  the  gra1  be  II.  ('oinpany  was 

made  subject  to  the  existing  rights  of  the  ( ).  Company,  and  did 
not  operate  as  a  revocation  of  the  lici  i ;<>  them. 

LORD  MACNAGIITEX,  page  210: — \or  is  there  any  dilliculty  with 
respect  to  the  resolution  of  April,  1887.      Ahearn  and  Sopor  asked 
for  nothing  more  than  a  permission  in  its  nature  revocable, 
thing  more  was  given  to  them.      There  seems  to  be  no  reason  why 
such  a  permission  should  not  be  granted  by  a  simple  rosolui 
and  recalled  in  &  similar  manner. 


1  Quebec,  aff..   22nd   February.   1902.   80  L.  T.  R.,   209;     71   L.  J  R 
3S;     IS    T.  I,.  Rep.,    344. 
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MARTI  x  v.  TAYLOR.* 


48.  riuk'r  tin-  X<  \\  South  Wales  Act  (2  Edw.  7,  Xo.  35, 
s.  iM).  according  to  its  trur  couMructioii  a  per-on  holding  a 
civic  otlice  is  not  liable  to  a  penalty  as  being  knowingly 
int<T<  stfd  in  a  contrkcl  \vith  his  mnnicipaliiy,  when  he  has 
nit  rely  supplied  man  rials  to  a  contractor,  who  chooses  m  buy 
them  from  him,  without  any  concerted  arrangement  that  he 
should  do  SO. 

LORD  L(>i;i-:ia  i;x.  L.C..  p;ige  :>SO:  —  There  are  many  way?  in  which 
a.  person  holding  a  civic  office  might  ho  hrought  within  the  Act  2, 
Kdw.  \'Il..  No.  35,  as,  for  instance,  if  he  had  a  share  in  the 
original  contract,  or.  it  he  were  employed  by  way  of  subcontract 
to  execute  il  .....  riginal  contract  or  part  of  it:  or.  it  might  be 
perceived  by  the  Court  that  an  arrangement  had  been  made  under 
which  he  was  to  be  the  person  to  >npplv  the  materials  for  the 
original  contract.  In  those  cases,  whether  it  was  done  directly  or 
indirectly,  lie  might  be  liable,  and  no  device  to  conceal  the  real 
nature  of  the  transaction  would  prevail.  But  their  Lordships  do 
not  think  that  he  is  liable  merely  for  supplying  materials  to  the 
contractor  who  chooses  to  buy  them  from  him  without  any  sort  of 
understanding  or  arangement  that  he  should  do  so.  Courts  of 
justice  in  such  eases  would  be  vigilant  to  observe  evidence  of  any 
concert  to  enable  a  civic  officer  to  derive  benefit  from  a  contract- 
But  in  the  present  case  there  is  no  proof  to  shew  the  liability  of 
the  respondent. 

COUPOKATION   OK   R.u.KKiii   v.  WILLIAMS.  ~ 

4!i.  Where  a  drainage  work  constructed  by  a  municipality, 
under  statutory  power-,  do:  s  not  answer  its  purpose  in  conse- 
quence of  faulty  construction,  or  damages  land  by  draining 
water  upon  it,  which  would  not  otherwise  have  come  there,  it 
doe-  not  amount  to  actionable  neirlig;  n<v  on  the  part  of  the 
municipality. 

Lm;n  M  \<'\.M;IITKN.  page  ."><)!):-  -It  seems  to  their  Lordships 
ni"~!  reasonable  that  no  action  should  be  lu-ought  for  a  mandamus 
to  compel  a  municipalitv  to  execute  repairs  until  after  notice  in 
wiring  lias  heen  given  to  them.  But.  it;  would  be  very  unreason- 
:d>lc  to  enact  that  a  municipality  is  hound  to  repair  all  drainage 

I  New  Smiili  Wales,  nff.,  10th  April,  1906,  L.  R.,  1906,  App.  Gas.,  378; 
:H  L.T.R.,  591;  L'-1  T.L.Rep.,  45;  75  L.  J.,  P.  C.,  79. 

-'  Supr.  C.,  Canada,  Ontario,  aff.,  3rd  August,  1893,  69  L.  T.  R.,  506; 
62  L.  J.  R.,  1. 
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\\ni-ks  within  its  limits,  and  ;it  the  >;uiu'  time  to  say  tluit  a  muni- 
eipalitv  is  not  t<i  IK-  liable  for  any  bivaeh  of  that  statutory  duty, 
however  gross  the  breach  may  be,  unless  previous  notiee  in  writing 
is  given,  hamate  by  Hoods  for  the  most  part  is  sudden  and  unex- 
peeteil.  A  man's  property  may  be  entirely  ruined  before  it  is 
possible  for  him  to  give  any  notice  to  the  municipality,  and  yet, 
if  the  contention  of  the  appellants  is  correct,  he  would  be  left 
without  remedy,  for  there  is  no  provision  fur  in  the  statute  relating 
to  such  a  case. 

HAWTIIOKX  (  '<>I;POUATIOX  v.   K.vxxt'M'iK.1 

50.  Where  municipal  authorities  under  their  statutory 
powers  took  over  the  can?  of  a  watercourse  and  made  it  into  a 
public  drain,  which  proved  in  course  of  time  to  be  increasingly 
insufficient  to  hold  and  pass  on  the  mixture  of  slime  and  sewage 
poured  into  it,  with  the  result  that  the  plaintiff's  property  was 
tlooded  thereby  :— 

r»l.  They  were  liable  for  negli^vnee,  notwithstanding  that 
the  drain  when  first  formed  wa-  <utliei<  at  for  its  purpose. 

POWERS. 

'  i'"i;<>XTo    V.    VlUOO.2 

52.  A  statutory  power  conferred  up^n  a  municipal  council 
to  make  by-laws  for  regulating  and  govi  mini:  a  trade  does  not, 
in  the  absence  of  an  express  power  of  prohibit  inn,  authorize  the 
making  it  unlawnil  to  carry  on    a  lawful    trade    in    a    lawful 
manner:— 

53.  Where  under  ch.  184  of  Revised    Statutes    of    Ontario, 
1887,    s.    -l!i"),    a    municipal    by-law    was    passed    prohibiting 
hawkers  from   plying  their  trade  in   an   important   part  of  the 
municipality,  no  question  of  a  pretended  nuisance  having  been 
raised. 

LORD  DAVI-:Y.  page  !i.°> : — Xo  doubt  th  •  regulation  and  governance 
of  a  trade  may  involve  the  imposition  of  restrictions  on  its  exer- 
cise, both  as  to  time  and  to  a  certain  extent  as  to  place  where  such 
restrictions  are.  in  the  opinion  of  the  public  authority,  necessary 
to  prevent  a  nuisance  or  for  the  maintenanee  of  order.  But  ti 


1  Victoria,    nff.,    7th    November.    1904,    L.  R..    1906,    App.    Cas..    10: 
L.  T.  R.,   fi44;     75   L.  J.,   r.  c.,    I. 

•2  Snpr.    ('..   Canada,  a  IT..    16th    November,   1895.   L.  R..   1896.   Apr 
8S;    65   L.   J.   R..   n.s.,   4. 


138  CORPORATION  (MUNICIPAL) 

Lordships  think  there  is  marked  distinction  to  be  drawn  between 
the  prohibition  or  prevention  of  a  trade  and  the  regulation  or  gov- 
ernance of  it.  and.  indeed,  a  power  to  regulate  and  govern  seems 
to  imply  tin-  continued  existence  of  that  which  is  to  be  regulated. 

ritoriiKTV    IN   STKKKT. 

MUNICIPAL  COUNCIL  OF  SYDNEY   v.   YouxG.1 

5  1.  Ily  an  Act  of  Parliament  "  all  public  ways  in  the  city  of 
Sydney  now  or  hereafter  formed  shall  be  vested  in  the 
Council." 

55.  A  portion  of  a  street  in  the  city  was  required  to  form  a 
tramway  under  a  local  Act. 

.')(>.  It  was  held  that  the  Council  had  no  such  property  in  the 
street,  as  to  entitle  them  to  compensation  under  the  Act  for  the 
part  so  taken. 

ITlil.lC  STREET. 

Y    KT    A.L.    V,    1  >i;r.\V.2 


57.  A  colonial  statute  gave  power    to  the  corporation    of    a 
town  to  drain,  pave,  &c.,  streets,  courts,  and  alleys  in  the  town 
on   private   land,  and   to    recover   ihe  expense  from  the  owner  or 
occupiers  of  premises  abutting  upon  and    accessible    from  and 
communicating  with  such  street,  court,  or  alley. 

«. 

58.  That  act  did  not  by  necessary    implication   confer  upon 
-iieh  adjoining  owners  or  occupiers  any  larger  right  of  user  of 
such  street,  «fcc.,  than  they  had  previously  <  n  joyed. 

MUNICIPALITY  OF   Pirrox  v.   (»Ki.i>Ki;r.3 

59.  The  transfer  of  an  obligation    to  repair  a  highway    to  a 
public  corporation  does  not  of  itself    render    such    corporation 
liable  to  an  action  in  respect  of  mere  non-feasance.      To  do  so 
the  Legislature  must  have  used  language  indicating   an   inten- 

tion that   this  liability  should  b<  •  imposed. 

1  oi;n  lloiinoi  SE,  page  115:—-  I'.y  the  common  law  of  England. 
which  i  that  of   Nova   Scotia,  public  bodies  charged   with   the 


1   New    South    Wales,    aff.,     loth    March,    1898,    78    L.  T.  R.,    365;      67 
L.  J.  R..  n.s.,  40. 

L'   Victoria,  rev.,   4th   March,   1893,  r,s  I,.  T.  R.,  n.s.,  549. 
::   Nova    s v..   ::ni   August.    1893,   41'   YV.   Rep.,   114. 
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duty  of  keeping  public  roads  and  bridges  in  repair,  and  liable  to 
;m  Lndictmenl  lor  a  bireaeh  of  this  duty,  wore,  nevertheless,  not 
liable  to  an  action  for  damages  at  the  suit  of  a  person  who  had 
suH'cred  injury  from  their  failure  to  keep  the  roads  nnd  bridges  in 
proper  repair.  This  was  Ill's!  held  in  a  case  in  which  the  inhab- 
itants of  a  county  were  sued,  and  as  they  were  not  a  corporation 
there  was  a  technical  difficulty  in  suing  them;  hut  that  the  deci- 
sion did  not  rest  on  this  technical  dilliculty  alone,  but  on  the  sub- 
stantial ground  of  non-liability,  was  subsequently  decided  when  the 
difficulty  had  been  removed  bv  enabling  a  public-  officer  to  sue  and 
be  sued  on  behalf  of  the  county.  And  the  same  conclusion  has 
been  arrived  at  where  the  obligation  to  repair  has  been  transferred 
to  corporations. 

Tho  latest  English   ens.  >f  Cntrlrt/  v.   The  Xcwmarkrt 

Local  Board',1  decided  in  the  1!  of  Lords.       Tt   mu-i   now  be 

taken  as  settled  law  that  a  fran-lVr  to  a  public  corp"  the 

obligation    to   repair   doe?    ti"i    »f    itself   render   sucl 
liable  to  an  action  in  respect  of  mere  non-feasance.      In  onl. ••• 
establish  such  liability  it  must  b  n  ilmt  the  Legislature 

used  language  indicating  an  intent i<>n  that  this  liability  shall  he 
imposed. 

The  low  was  laid  down  bv  tin-  Tioard  in  se  of  The  San^ 

Commissioners  of  Gibraltar  \.  D        .     thus:  Tn  the 

non-feasance  no  claim  for  reparation  will  li  :>t  at  tl              nee 

of  a   person   who  can   show  that   the   static  under 

which  thev  act  imposed   upon  the  <  a   dutv  towards 

himself  which  they  negligently  f;T     '             "  MI." 


KHiHTS   AXD   I.IAIUMTIKS. 

IPAL.    COIM  IT.    OF    Svi.NFV    V. 


00.  A  statute  relating  to  a  immieipal  <•  vporation  repealed 
|.revions  statutes  and  provided  th:it  all  rights  and  liabilities 
existing  at  the  commencement  of  t1  ill  bo  nnd  continue 

to  be  as  binding  or  as  enforceable  in  favour  of  th"  eorpnrat 
as  if  this  Act  bad  not  boon  pns=od. 

H1.   Those  Avords  could  not  be  t.  ineludo  all  the-  po 

and  dntios  possessed  by  or  imposed  ,.n   the  corporation  bv 
repealed  statutes. 


1  1S92.    App.   (^ns..   34^:     41    W.  R.  Dip..   SS. 

2  ir>  APP.  rjis..  411:    no  w.  Tl..  2^2. 

3  New  South   \Va1rs.   rev.,  28th   May.   180^.   72   T..  T.  R  .   n  P..  BOS. 
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TAXATION. 

LE  SKMINAIKI:  i»i.  QUEBEC  v.   LA  CORPORATION   DK   LmoiLOU1 

tij.  i;\-  the  true  construction  of  article  Tli',  sub-section  3,  of 
ilu  .Municipal  Code  of  Quebec,  property  belonging  to  a  corpora- 

,i  ••  tor  the  end-  1W  which  they  are  e-tablish'  d,  and  not 
possessed  nilely  liy  them  to  derive  a  revenue  therefrom,"  is  not 
taxable:  — 

63.    A    farm    belonging    to    the    appellant    corporation    and 
work.  d  by  tin  in  as  a  larm  in  order  to  derive  revenue  therefrom,, 
i-    taxable    although    no1    de,ach<d    from    the    residue    of    the- 
corporate  property  and  oce;'-  i'uully  used  for  the  ab'>vc  ends. 


Sn;  HKXRV  STKOM;.  page  291:—  In  1881,  in  the  case  of  the 
('<>ri>or<tli>m  of  }'<nlnn  v.  Les  Sa'nrs  dc  .\<>l  rr-Daine  ,2  the  Court 
of  Appeal  of  the  Province  of  Quebec  held,  under  facts  similar  to 
those  <>f  the  preseni  case,  that  the  lands  were  exempt.  The  late 
Chief  .lustier  of  that  Court,  Sir  Antoine  Dorion,  however,  dissented, 
and  in  a.  forcible  judgment  stated  as  his  reasons  for  differing,  the 
same  arguments  as  those  which  have-  prevailed  in  the  present  case. 
In  the  Corporation  of  St.  Rocli  v.  Seminary  of  Quebec  (the  present 
appellants),"  the  same  Court  followed  its  previous  decision  in  the 
case  of  \Vnlun.  In  1884,  the  question  arose  in  an  appeal  before 
ihr  Supreme  Court  of  Canada.  /,es  Oommissaires  di  >'/.  Gabriel 
\.  Les  Sceurs  de  la  Congregation  .4  and  that  Court,  adopting  the 
opinion  of  Dorion,  C.J..  in  the  Verdun  case,  held  the  lands  in 
question  not  exempt  from  taxation. 

h  the  farm  lands  of  Maizerets  upon  which  it  is  now  sought  to 
impose  the  taxation  in  question,  had  been  detached  altogether  from 
the  part  of  the  oroperty  king  between  the  railway  and  the  river. 
it  seems  to  their  Lordships  that  it.  would  he  impossible  for  the  appel- 
lants i,,  contend  that  they  were  not  possessed  solely  for  purposes 
of  revenue,  and  that  none  the  less  could  they  in  that  case  be  said 
to  be  possessed  for  the  purposes  of  revenue  because  the  ecclesiastics 
,ind  pupils  of  the  Seminary  were  in  the  bahit.  after  the  crops  had 
been  harvested,  of  walking  for  purposes  of  exercise  over  the  fields 
fomposin-j-  the  farm.  Then,  if  in  Hie  supposed  ease  there  would  ho 
no  <  xemption,  their  Lordships  are  at  a  loss  to  see  any  reason  why 
a  difference  should  he  made  as  regards  that  actually  before  them 
upon  the  facts  in  evidence  in  this  appeal.  The  workinsr  of  this 


riff.,    IMth    February,    18H3,    L.  R.,    1899,    App    Gas.,    289;      80 
,.  ,T.  TI  .    :;::1  ;     f.s    1..  J.  R.,    n  -  .    ::•! :     15   T.  L.  R.,   229. 
2    1SS1.    Din-ion's    Ar>!>.    Gas., 
n   1884,    102    T,.  R..    335. 
4    1884,   \-   L.  C.  It.,  45. 
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farm  l»y  acquiring  a  revenue  therefrom,  and  it  is  shewn  that  they 
do,  in  fact,  derive  a  clear  profit  from  its  cultivation;  though  the. 
absence  of  this  last,  condition  could  not  make  any  difference  in  tho 
disposition  which  their  Lordships  think  it  proper  to  make  of  this 
appeal. 

CANADIAN    PACIFIC   RAILWAY   v.   COKI-OKATION  OK  Tin:  CITY  OF 
TORONTO.1 

til.  Where  an  agreement  between  the  appellant  railway  and 
the  respondent  corporation  provided  for  a  renewable  1<  ase 
from  the  latter  to  the  former  .if  a  larii'e  tract  of  land  for  rail- 

C3 

way  purposes,  but  was  silent  as  to  payment  of  taxes  by  the 
appellant  :— 

05.  The  Judicial  Committee  held  that  the  lease  should  c 
tain  a  covenant    by    the    appellant    to    pay    the    same,   partly 
because  the  effect  of  the  A      ssmenf  A.-t  in  force  at  the  date  (.f 
the   contract   was   to   imp  liability   <m    the   lessee^    ..f 

municipal  lands  without  recourse  to  tin-  corporation,  and  partly 
because  a  covenant  to  that  eff  cl  was  -li<>\vn  to  be-  a  usual 
covenant  in  the  sense  that  the  corporation  invariably  insisted  on 
it  in  their  leases. 

LORD  DAVEY,  page  :V. :  The  appellant-  do  not.  in  fan.  ..>nt"ii.l 
that  the  liability  for  payment  of  the  :  -  i;i:lit  to  be  imposed 
by  the  lease  on  the  corporation,  hut  tiny  WJHI  the  matter  to  be 
left  at  large  with  a  view  to  future  litigation.  Their  Lordships 
do  not  think  this  would  be  right,  and  they  think  that  the  eorpora- 
tion  are  entitled  to  the  covenant  as  a  pi  "etion  against 

the  property,  which  is  the  security  I'm-  their  nut.  being  taken  in 
execution  for  non-payment  of  ta.v  The  ation  have  a  duty 

towards  those  for  whoso  benefit  thev  huld  tln'ir  laud,  and  they 
would  be  guilty  of  something  like  n>  f  they  did  not  insist 

on  the  insertion  of  the  covenant  in  <r  in  the  leases. 

rsi:  or  STKF.KT  mit  it \IMV\K 

WINXIPEO  STREET   UAII.WAY  COMPANY  v.   WINMI-KO  Er,r«  TIJIC 
STKEET  RAILWAY  COMPANY  AND  TIII:  ("ITY  OK  "\YiN\ir 

tlM.  Where  a  municipal  council  granted  to  a  railway  company 
authority  to  construct,  maintain,  and  operate  railways  in 


1    Ontario,    nff..    llth    November.    1904.    L.  R..    inns,    App.    Cas..    "":      71 
L.  J.  R..   n.s..    15;     21    T.  L.  Rep.,   44. 

1    Manitoba,  aff.,   30th   June.    1894.    L.  R..   1S94,   App.   Cas..   615. 
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streets  with  the  exclusive  right  to  such  portion  of  any  street  as 
shall  !••  '  ccnpied  hy  the  railway,  but  with  Miiv  portions  of  any 
streets  ao1  in  actual  occupation  by  their  rails. 

(17.  Held,  that  a  subsequent  clause  in  the  died  of  grant 
giving  to  i IK-  company  the  refusal  on  terms  of  other  streets  in 
the  city  I'm-  railway  purposes  wa-  iiisullicient  to  constitute,  con- 
trary to  i  he  plain  meaning  of  the  previous  stipulation,  a  right  of 
monopoly  in  any  of  the  stncts  in  the  city. 

(Question,  whether  if  a  monopoly  had  Ixvn  conceeded  it  was 
nil >•</  vires  of  Ihe  municipal  council. 

f 

Si  i'  LICENCE:  Revocation  of  By-Law. 


COSTS. 

HV   SICCESSFUL   PARTIES. 


FI>K<;KT     V.     OsTIG.NY.1 


1.  A  successful  party  lo  a  suit  may  be  made  to  bear  the  costs 
of  both  sides  when  the  amount  i-  small,  but  involved  a  question 
of  wide  general  interest.1 


APPEAL:  fn  question  of   costs;     ('uxf*    m  rnxc*    in  Hi    fhr 
Crown. 

<  OIKT   MARTIAL. 

>       .  \IMM-:.VI.:   I'JixJcm   rcrl><>.   M.  \irn.\i.   LAWS:   ^/tifc  of  war. 

(TJMIXAL  LAW. 

(  <)\SIMKA(  Y    AND   LA'RC'KXY. 

r\iTKi>  ST.VI-KS  or  AMERICA  v.  (J.\v\<ii;  KT  AT,.2 

1.  \\hei-c  an  indictment  for  conspiracy  has  been  framed  in 
which  acts  of  larceny  are  charged  as  over  acts  of  the  conspiracy, 
the  pro-criitioii  ;,r(.  not  estopped  from  treating  them  as  distinct 
and  independent  acts  of  larceny. 


LOUD  II  \t.Ki;ri;v.  L.C.,  page  'JS(>:-  -The  substance  of  C'aron,  J.'s, 
deteriiiination  appears  to  have  been  that  no  offence  within  the 
meaning  of  th<'  Kxtradiiion  Act  \vas  shovni  upon  the  dncnment  that 


1  Quohoo.  ISO.',  T>.  R..  isnn,  App.  Cas.,  327. 

2  Quebec,  rev.,  8th  February,  1905,  92  L,.  T.  R.,  276. 


(i;  I  \ll\.\  I.  l..\\\  I  !.; 

had  been  brought  before  him  by  a  writ,  of  n-rt'wruri.  Their  Lord- 
ships are  \\lmlly  unable  t.t)  agree  with  him.  There  was  an  accus- 
ation of  theft,  which  is  an  oU'eiice  in  both  countries,  but  the  learned 
judge  does  not  appear  to  have  apprehended  that,  an  accusation,  on 
in  formation,  of  theft  was  enough  for  the  claim  to  arrest  and  dcrain. 
\\liether  the  accusation  was  well  founded,  or  whether  there  was 
enough  to  justify  the  KM  radition  Commissioner  in  committing  for 
surrender,  was  a  question  which  would  have  been  rcgularlv  brought 
before  him  and  determined  at  the  proper  time,  if  the  due  course 
of  justice  had  not  l"1^1  interfered  with  by  the  interposition  of  the 
learned  judge.  The  learned  judge  accurately  points  out  that  a 
conspiracy  is  not  an  oll'ciice  within  the  treatv.  and  because  an  in- 
dictment for  conspiraev  has  h-en  framed,  in  which  acts  of  larceny 
are  charged  as  overt  acts  of  the  conspiracy,  the  learned  judge  seems 
to  think  that  the  United  States  (Jovernment  are  estopped  from 
treating  them  as  distinct  and  independent  acts  of  larceny.  The 
whole  matter,  and  (interalia)  how  much  evidence  there  was  of  lar- 
ceny, would  have  been  duly  and  ly  investigated  if  the  ease 
had  been  allowed  to  take  its  proper  course. 

EVIDENCE. 

MAKIX  ET  AL  v.  ATTORNEY  GI:M  i:.\i.  OF  XEW  SOUTH  WALESA 

2.  Evidence  tending  to  show  that  the  accused  has  been  guilty 
of  criminal  acts,  other  than  those  covered  by  the  indictment,  is 
admissible  in  a  criminal  case,  if  it   be  relevant   to  an  issue  before 
the  jury  as  bearing  upon  the  question   whether  the  act  alleged 
in  the  indictment  was  designed  or  aeeidental  or  to  rebut,  a  lino 
of  defence. 

3.  The  appellants  were  indicted  for  the  murder  of  an  infant 
child  whom  they  had  taken  in    to  nur-e  upon    payment    of    a 
small  sum,  alleging  that  they  desired  to  adopt   jt  as  their  own. 

1.  It  was  h.ld  that  evidence  that  several  other  infants  had 
been  received  by  the  prisoners  on  like  r<  presentations  and  upon 
payment  of  sums  inadequate  to  support  them  for  inon-  than  a 
short  time,  and  that  bodies  of  infants  had  been  found  burn  d  in 
the  gardens  of  several  houses  occupied  by  tho  prisoners  was 
admissable. 

Loitn  TTERSCTri'T.i,.  L.C.,  page  7S1  : — The  point  of  law  involved 

i-  whether  where  the  judere  who  tries  a  ease  reserves  for  the  opinion 

of  the  court  the  question  whether  evidence  was  improperly  admitted. 

.and  the  court  comes  tn  the  conclusion  that  it  was  not  leijnllv  ad- 


~\   N">\v    v^outh    "\Vnlep.    nfT..    12th    PocPmbcr.    ISO.?.    60    T,     T     H      77S- 
63  L.  J.  R.,   n.s..    41. 
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missible,  the  court  can  nevertheless  affirm  the  judgment  if  it  is 
of  opinion  that  there  \vas  siillicicnt  evidence  to  support  the  con- 
viction independently  of  the  evidence  improperly  admitted,  and 
that  the  :  guilty  of  the  oil'em-e  with  which  he  was 

charged.  It  was  admitted  that  it  would  nut  be  competent  for 
the  i-oiirt  to  take  this  course  at  e.iinmun  law,  but  it  was  contended 
that  sect  1:23  of  the  Criminal  Law  Amendment  Act  of  1883  (46 
\  i«t..  No.  K  )  empower,  if  even  it  did  not  compel  the  court  to 
do  so. 

KOPS  v.  THE 


5.  The  Criminal  Law  and  Evidence  Amendment  Act,  1891, 
.New  South  \Yahs  (55  Viet.  Xo.  5),  by  section  <>  provides 
that  "every  person  charged  with  certain  indictable  offences 
shall  be  competent,  but  not  coinpellable,  to  give  evidence  in 
every  Court  on  the  hearing  of  snch  charge:— 

i;.  I'ndi  r  such  law,  it  is  legitimate  for  a  judge,  upon  the  trial 
of  a  prisoner  for  an  offc-nce  within  the  above'  Act,  in  comment- 
ing upon  the  facts  proved,  to  refer  to  the  competence  of  the 
prisoner  to  give  evidence  on  his  own  behalf,  and  to  the  fact 
that  the  prisoner  has  not  tendered  himself  as  a  witness. 

HIGH    TREASON. 

DE  JAGER  v.  ATTORNEY  GENERAL  OF  NATAL.1 

7.  A  resident  alien  within  British  territory  owes  allegiance 
to  the  Crown,  and  if  he  assists  invader-  during  the  absence  of 
State  foivi  s  for  strategical  or  other  reasons  lie  is  rightly  con- 
victed of  high  treason.  Special  leave  to  appeal  from  a  judg- 
ment to  that  effect  refused.  There  is  no  sufficient  authority 
for  the  doctrine  that  the  alien's  duty  of  allegiance  ceases  if  an 
i  nemy  makes  good  his  military  occupation  of  the  district  in 
which  the  alien  resides. 

Loi;n  LOKKIU  i;x,  L.C.,  pa  L;C  ;529  :  —  It  i-  old  law  that  an  alien 
residenl  within  British  territory  owe-  allegiance  to  the  Crown, 
and  may  be  indicted  for  high  treason,  though  not  a  subject.  Some 
authorities  affirm  that  this  duty  and  liability  arise  from  the  fact 
that  while  in  British  territory  he  receives  the  King's  protection. 
Jlence.  Sir  If.  Finlay  argued  that,  when  the  protection  ceased  its 
counterpart  ceased  also,  and  that  as  the  British  forces  evacuated 


1  New   South  Wales,  aff.,  9th  June,   1894,  64  L.  J.    R.,  n.s.,  35. 

1    Natal,    9th    May,    1907.    L.  R.,    1907,   App.   Gas.,    326;     23   T.  L.  R.,    516. 


rimnvu.  \..\\\  1-1.0 

\\a-rhhank  on  October  21st,  lM>!i,  the  petitioner  was  lawfully  en- 
tilled  to  assist  the  invaders  mi  and  after  October  tMi.h  without 
incurring  the  penalty  of  high  treason. 

Their  Lordships  are  of  opinion  that  there  is  no  ground  for  this 
contention.  The  protection  of  a  State  does  not  cease  merely  be- 
cause the  State  forces,  for  strategical  or  other  reasons,  arc  tem- 
porarily withdrawn,  so  that  the  enemy  for  the  time  exercises 
the  rights  of  an  army  in  occupation.  On  the  contrary,  when  such 
territory  reverts  to  the  control  of  its  rightful  Sovereign,  wrong*- 
done  during  the  foreign  occupation  are  cognizable  by  the  ordinary 
courts.  The  protection  of  the  Sovereign  has  not  ceased.  It  is 
continuous,  though  the  actual  redress  of  what  has  been  done  amiss 
may  he  necessarily  postponed  until  the  enemy  forces  have  been 
expelled.  Their  Lordships  consider  that  the  duty  of  a  resident, 
alien  is  so  to  act  that  the  Crown  shall  not  be  harmed  by  reason  of 
its  having  admitted  him  as  a  resident.  He  is  not  to  take  advan- 
tage of  the  hosm'talitv  extended  to  him  against  the  Sovereign  who 
extended  it.  In  modern  tini'  •:  numbers  of  aliens  reside  in 

this  and  in  most  other  conn:  md   in   modern  usage  it  is  re- 

garded as  a  hardship  if  tli  led  to  quit,  as  they  rarely 

are,  even  in  the  event  of  war  i  their  own  Sovereign  and  the 

country  where  they  so  reside.  h  w.udd  be  intolerable,  and  must 
inevitably  end  in  a  restriction  of  ihe  international  facilities  now 
universally  granted,  if,  as  soon  as  an  runny  made  good  his  mil- 
itary occupation  of  a  particular  disirict.  those  who  had  till  then 
lived  there  peacefully  as  aliens  could,  with  impunity,  take  up  amis 
for  the  invaders.  A  small  invading  force  might  thus  be  swollen 
into  a  considerable  army,  wlr  transport  (which,  in 

the  case  of  oversea  expeditions,   are   tlr  i   risks  of  invasion) 

would  be  entirely  evaded  by  those  wlm.  of  embarking  from 

their  own  country,  awaited  the  expedin  :.T  the  protection  of 

the  country  against  which  it  was  directed.  These  considerations 
would  not  justify  a  British  court  in  deciding  any  case  contrary 
to  the  law.  hut  they  ofTer  an  illust  consequences  which 

would  follow  if  the  law  were  as  tin  maintains.      There 

is  no  authority  which  compels  their  I.<>nlships  to  arrive  at  so 
strange  a  conclusion. 

Hi  SHAM)   A  XI)   WIFE. 

BROWX  \.  THK  ATTORNEY  GKXEKAL  OF  NEW  ZEALAND.' 

S.   The    fact    that    the    parties    charged    with    a    crime    arc 
married  does  not  form  a   presumption  of    compulsion    l»v  ; 
husband,  and  no  snch  presumption  arises  whoro  a  woman  p 

1   Xew    7.<  aland.    a(T..    IDth    NVvembiT,    1S97.    C>7    I,.  J.  R.    n.s..    7; 
T.  L.  Rip.,    49. 

P.  C.  10 
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cures  and  contrive  the  commission  of  an  offence  committed  by 
the  husband  in  her  absenc<  :  and  in  snch  a  case  section  24  of  the 
]STew  Zealand  Criminal  Code,  which  excuses  a  person  actually 
present  at  this  perpetration  of  a  crime  and  under  the  com- 
pulsion of  threats,  has  no  application. 

LOUD  II.\].si!ri;v.  page  !) : — The  ('hie!'  .Justice  states  that  the 
jury  at  the  trial  found  that  the  prisoner  was  married  ro  the  other 
defendant,  and  that  she  acted  under  his  control. 

F<>r  the  latter  proposition  there  is  not  a  scintilla  of  evidence, 
and  no  such  question  should  have  been  lei't  to  the  jury.  The  mere 
fact  that,  the  parties  are  married  never  even  formed  a  presumption 
of  compulsion  by  the  husband.  Even  as  early  as  Bracton's  time, 
if  the  wife  was  voluntarily  a  party  to  the  commission  of  a  crime, 
her  coverture  furnished  no  defence — sec  IJracton,  Book  TIL,  c,  32, 
who  says  : 

"  Quid  erit  si  uxor  cum  viro  conjuncta  fuerit,  vel  confesse  quod 
viro  suo  concilium  preastiierit  et  aimlium,  nunquid  tenebuntur 
ambo  imot  ut  videtur,  "  and  he  goes  on  to  add,  desicut  -  sunt 
participes  in  crimine,  ita  erunt  participes  in  pcena. 

nuest'inns  have  from  time  to  time  arisen  how  far  the  mere 
presence  of  the  husband  at  the  time  of  the  commission  of  the  of- 
fence should  furnish  a  presumption  of  marital  control,  and  tiie 
decisions  on  that  subject  have  not  been  entirely  uniform.  But 
their  Lordships  are  of  opinion  that  here  even  that  question  does 
not  arise.  The  acts  attributed  to  the  prisoner  were  acts  done  by 
herself  in  the  absence  of  her  husband,  conclusively  establishing  that 
she  was  voluntarily  acting  and  aiding  and  assisting  to  arrange- 
ments leading  up  to,  and  intended  to  assist  the  commission  of  the 
offence  which  was  afterwards  consummated. 


JOINDER   OF  OFFEXCES. 

WENTWORTH  v.  ^ 

'.».  There  having  been  numerous  convictions  of  the  respon- 
dent, vdih  accumulated  penalties  amounting  to  $1400,  for  hav- 
ing on  various  occasions  sold  intoxicating  liquor,  and  thereby 
committed  oH'enees  under  the  Canada  Tempt  ranee  Act  of  1864, 
a  certiorari  was  granted  in  one  case  by  the  Superior  Court,  on 
the  ground  that  by  the  true  construct  ion  <.('  sect.  IT,  which  pro- 
vides that  two  or  more  oil'-  nces  by  the  same  party  may  be 


1     Quebec,   rev.,    17th    February,    1900,   L.  R.,   1900,   App.    Cas.,   212;     81 
L,.  T.  R.,    160;     69  L,.  J.  R..   n.s.,   11;     16   T.  L,.  Rep.,   223. 


CKI.MIVM.    l..\\\  117 

offences  under  the  Act  during  the  limitation    period  of    three 
months  prescribed  by  sect.  1  o  :— 

10.  1 1  was  held  that  in  the  absence  of  express  words  to  that 
effect,  sect.  17  must  be  construed  as  permissive  merely,  and  not 
imperative. 


MISAPPROPRIATION  01    I  l\l)S. 

XKLSON  v.  Tin-:  Ki.vr,.1 

1  1.  The  appellant,  a  director  of  a  banking  company,  opened 
a  "  trust  account''  irregularly,  and  without  the  consent  of  the 
board,  and  had  from  time  i,,  time  considerable  overdrafts  on 
the  account.  The  bank  stopped  payment,  and  at  that  time  a 
large  sum  was  due  from  tin-  appellant  on  such  overdrafts,  but 
he  was  solvent  at  the  time  such  ov<  rd rafts  were  made. 

12.  It  was  held  under  tin-  circumstances  there  was  no 
evidence  of  fraudulent  misappropriation  of  the  funds  of  the 
bank. 

See  APPEAL:  In  crunimil   cases]    \.\  <.i-i.  \ TURK:  LEGISLATIVE 
POWERS:  Lord's  Days. 
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ACTS   OF   STATE. 

\V.\I  U  1   i;    v.     1  ',  \n;i»    KT    AT..- 

13.  In  an  action  of  trespass  the  defendant  pleaded  that  he 
was  captain  of  a  ship  of  war,  and  was  employed  by  command  of 
the  Queen  to  enforce  obedience  to  an  a^i-e.-nn-nt  entered  into 
between  the  Queen  and  a  foreign  Siate,  ;md  that  the  acts  com- 
plained of  were  committed  in  the  discharge  <>f  such  duty,  and 
were  acts  of  State,  done  and  performed  in  carrying  out  such 
duty,  and  that  such  acts  involved  the  construction  of  treaties 
and  matters  of  State,  done  and  performed  in  carrying  out  such 
duty,  and  that  such  acts  involved  the  construction  of  treat  i.  9 
and  matters  of  State  which  could  not  In-  inquired  into  by 
ordinary  tribunals  of  the  country: — Held,  that  the  defen 
closed  no  answer  to  the  action. 


1  Isle  of  Man.  rov..   12th  February.   1002.  R6  I,.  T.  R  .  164. 

2  Newfoundland,    aff..    4th    August.   1MB,    61    T-.  J.  R..   f>2. 
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COLONIAL  GOVERNMENTS. 

WILLIAMS  v.  IIowARTii.1 

14.  A  Colonial  COM rnment  represents  tin-  Crown,  and 
supplies  granted  hy  a  Col  nial  Legislature  are  granted  to  the 
Crown  as  much  as  supplier  granted  by  the  Imperial  Legislature. 

1.".  Therefore,  where  a  soldier  contracted  to  serve  in  a 
1  <|oiiial  contingent  at  fixed  rate  of  pay,  and  while  In  was  on 
active  service  received  pav  from  the  Imperial  (lovernuient,  the 
(  oi.inial  (Jovernnu  m  were  enliiled  to  deduct  the  pav  air.  ady 
receive. 1  l>y  him  from  the.  amount  due  to  him  from  the  Colonial 
( iou 'rnment  for  his  services. 

Loi;i>  IlAi.-ia  I;Y.  L.C.,  pair  117: — The  learned  Acting  Chief 
Justice  iu  giving  his  judgment  in  this  case,  said:  "The  Iving 
lias  no  concern  wiih  payments  for  services  rendered  in  this  colony, 
the  obligation  is  with  th<'  Government  of  New  South  Wales."  and, 
iheir  Lordships  can  understand,  this  is  the  ground  upon 
which  the  judgment  rests?  But  with  greal  resped  fco  the  learned 
judge  this  is  entirely  erroneous.  The  Government  in  relation  to 
this  contract  is  the  King  himself.  The  soldier  is  his  soldier,  and 
the  supplies  granted  to  .II  is  Majestj  for  the  purpose  of  paying  his 
soldier-,  whether  they  he  granted  by  the  Imperial  or  the  Colonial 
Legislature,  are  money  granted  to  the  King,  and  the  Appropriation 
Act  as  passed,  simply  operates  to  prevent  its  being  applied  to  any 
other  purpose:  Vndcr  these  circumstances -the  money  paid  was 
money  paid  for  service  rendered  to  the  King. 'and  no  other  payment 
could  possibly  be  due  upon  the  contract  declared  on. 

DISMISSAL  OF    ITIJLIC   SERVANTS. 

Slll<;.\T<>X    V.     S-M1TH.- 

1.  A  Colonial  Government  is  on  the  same  footing  as  the 
lioine  (iovoriimeiit,  as  to  the  employment  and  dismi-sal  of 
servants  of  the  Crown,  and  in  the  abs<  nee  of  special  contract 
they  hold  their  offices  during  the  pleasure  of  the  Crown. 

i'.    \Yhere  the  respondent,  having  K'<  n  ga/ettcd,  without  any 
eial  contract,  to  act  temporarily  as  medical  officer  during  the 
absi  ace  on   leave  of  the  actual    holder  of    that    office,  was  dis 
mis-ed   by  the  (  '« >v< 'rnment  before  the  leave  had  expired,    there 
i~  no  cause  of  action. 

1    New   South    Wales,  rev.,   11th  July.  1905.  93  L.  T.  R.,  115;     74  T>.  J.  R., 
n.s..   115:     L'l    T.  L.  !;•  p.,  ''.70. 

•j.    Western    Austr;ilia.    rev.,    I'm!    Fflirii;iry.    is!).'.    L.  R..    1895,    App.    Cas., 
TL'   I,.  T.  R.,  n.s.,   130;    fit    I..  ,T.  R.,  n.s.,  119;     43  TV.  Rep.,  637. 


>\\  N  I  I'.i 

v.  SITAUT.' 


o.  Tli«'  Crown  lias,  by  law,  whether  in  Kngland  or  Xcw 
South  Wales,  power  to  dismiss  at  pleasure  either  its  eivil  or 
military  oliieer,  a  condition  to  that  effect  being  an  implied 
icnii  of  th"  contract  of  service,  except  where  it  is  otherwise 
expressly  provided  . 

I.  I»ut,  held  that  certain  provisions  of  the  Xow  South  Wales 
Civil  Services  Act  of  1SS4,  being  manifestly  intended  for  the 
protection  and  benefit  of  the  ollicer,  are  inconsistent  with  such 
a  condition  and  consequently  iv-trict  the  power  of  the  Crown  in 
that  respect. 

Sn:  UiruARD  COUGH,  p.  51  '.  :  —  I'  is  ihe  law  in  Xew  South  \Valcs 
as  well  as  in  this  country  thai  in  a  contract  for  a  service  under  the 
Crown,  civil  as  well  as  military,  there  is,  except  in  certain  .uses 
where  it  otherwise  provided  l»y  law.  imported  into  the  contract  a 
condition  that  the  Crown  \\-.\-  the  ]io\\er  to  dismiss  at  its  pleasure: 
Dunn  v.  /.V</.-  ;  DC  Dohsf  v.  /, 

FORFEITURE. 

DE  STLVA  v.  ATT<>K.\I.Y  GENERAL  i  "i;  TitixinAP.' 

5.  Where  land  has  been  forfeited  to  the  <  >o\vn  by  n  gular 
legal  process,  the  fact  that  rates  h;i\v  subequently  been 
demanded  from,  and  paid  by.  persons  found  in  occupation  of 
the  land  without  any  title,  will  not  !>••  held  to  h,>  a  waiver  of 
the  forfeiture. 

GRANT. 

LABBADOK  COMPANY  \.  THE  QUEEN. 

f>.  The  rccc-ipt  by  an  ollicer  of  t!  '  \\~n  of  a  fiscal  due 
under  a  mistake  was  held  not  to  be  a  r<  <•<•  tuition  by  the  Crown 
effectual  for  curinir  a  defective  title. 

7.  Wher«-  in  consequence  of  cm  on  "ii~  statcmonls  as  to  tlu^ 
effect  of  a  former  grant  and  a  recognition  by  the  Crown,  a 
reputation  had  arisen  that  a  seigniory  has  exish-d  contrary  to  tin- 
true  facts,  and  an  Act  of  Parliament  was  passed  dealing  with 


1  N<?\v   South   Walos.  aff..  28th   July.   1S!»C,,   T..   V  .   1S!>6,   App.   <' 
1'   1S9B.   1    Q:  R..    11  fi. 

3  ISOe!  1   Q.  B.,  117,  n.s.,  7. 

4  Trinidad,  aff..   1'fitlT   July.    1898.   79    L.  T.   R..   130. 

5  Quebec,  aff..  19th   November.   1892.  67  L.  T.  R..   7.10. 
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such  seigniory  a-  <  -^isiing,  and  altering  its  tenure,  and  defining 
its  extent  1>\  ;i  schedule  to  be  drawn  up  as  therein  provided: 
Held,  that  the  Act  and  schedule  were  conclusive  as  to  the 
exi-h  nee  of  the  -ei^niorv  ;ind  iis  1  >;  mnda  ries. 

v 


PREROGATIVES. 


Li()i  in  AToK-s  OK  THE  MAKITIME  BANK  OF  CANADA  v.  RECEIVER 
GENERAL  OF  NEW  BRUNSWICK.  l 

^.  The  prerogative  of  the  <  'rowii,  win  n  not  expressly  limited. 
by  local  or  statute,  is  as  extensive  in  the  Colonial  Pos- 
sessions of  the  Crown  as  in  Great  Britain. 

9.  The  British  Xorth  America  Act,  1867,  in  no  respects 
curtails  the  rights  and  privileges  of  the  Crown,  or  affects  the 
relations  subsisting  between  the  Sovereign  and  the  several 
Provinces  of  the  Dominion;  and  the  revenues  of  each  Province 
continue  to  be  vested  in  the  Sovereign  as  head  of  each  Province, 
subject  to  the  disposal  and  appropriation  by  the  Provincial 
Legislature;  and  the  Crown  as  a  simple  contract  creditor  for 
the  public  moneys  of  the  Province  deposited  with  a  bank,  is 
entitled  on  liquidation  to  priority  over  other  creditors  of  equal 
degree. 

LORD  WATSON,  76:  —  The  Supreme  Court  of  Canada  had  pre- 
viously ruled,  in  The  Queen  v.  The  Bank  of  Nova  Scotia,-  that 
the  Crown,  as  a  simple  contract  creditor  for  public  moneys  of  the 
Dominion  deposited  with  a  Provincial  Bank  is  entitled  to  priority 
over  other  creditors  of  equal  degree.  The  decision  appears  to  their 
Lordships  to  be  in  strict  accordance  with  constitutional  law.  The 
property  and  revenues  of  the  Dominion  are  vested  in  the  Sovereign, 
subject  to  the  disposal  and  appropriation  of  the  Legislature  of 
Qaaada;  and  the  prerogative  of  the  Queen,  which  has  not  been 
expressly  limited  by  local  law  or  statute  is  as  extensive  in  her  Maj- 
•  "iiml  possessions  ;is  in  (Jn-at  Britain.  In  '/'In-  l^.rrlnnifji' 
Bank  of  Canada  v.  The  (hn'cn,3  this  board  disposed  of  the  appeal 
on  that  footing  although  their  Lordships  reversed  the  judgment  of 
the  Court  below,  and  negatived  the  preference  claimed  by  the 
Dominion  G  nment,  upon  the  ground  that,  by  the  law  of  the 
Province  of  Quebec,  the  prerogative  was  limited  to  the  case  of  the 
common  debtor  being  an  officer  liable  to  account  to  the  Crown  for 


1  Sni>r.    <'..    i  Brunswick,    aff.,   -n<l    July,    1892,    61    L,.  J.  R., 
n.s..   7.".:    x    I..  T.  L.    Rep.,   (',77. 

2  11   Supr.   Court    Tlcp.   I. 

55   I..  J.  R.,   I'.  «'..  n.s..  5;    Law  Rep.,  11  App.  Cas.,  157 
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public  moneys  collected  or  held  by  him.  The  appellu'nts  did  not 
ini|wach  tli,-  authority  of  (1  use  cases,  and  they  also  conceded  rhat, 
until  the  passing  of  the  British  North  America  Act,  18G7,  there 
\va>  precisely  the  same  relation  between  the  Crown  and  the  Pro- 
vince  which  not  suhsits  between  the  Crown  and  the  Dominion. 
But  they  maintained  that  the  effect  of  the  statute  has  boon  to  sever 
all  connection  'between  the  Crown  and  the  Provinces;  to  make  the 
Government  of  the  Dominion  the  only  Government  of  Her  Majesty 
in  North  America:  and  to  reduce  the  provinces  to  the  rank  of  in- 
dependent municipal  institutions.  For  these  propositions,  which 
contain  the  sum  and  substance  of  the  arguments  addressed  to  them 
in  support  of  this  appeal,  their  Lordships  have  been  unable  to  find 
either  principle  or  authority. 

Their  Lordships  do  not  think  it  necessary  to  examine,  in  minute 
detail,  the  provisions  of  the  Act  of  1867,  which  nowhere  profess  to 
curtail  in  any  respect  the  rights  and  privileges  of  the  Crown,  or 
to  disturb  the  relations  then  -  ng  between  the  Sovereign  and 

the  Provinces.  The  object  of  the  Act  was  neither  to  weld  the  Pro- 
vinces into  one,  nor  to  subordinate  Provincial  Governments  to  a 
central  authority,  but  to  .  a  l-Vderal  Government  in  which 

they  should  all  be  represi  DM  1.  entrust)  •!  with  the  exclusive  adminis- 
tration of  affairs  in  which  they  had  a  common  interest,  each  Pro- 
vince retaining  its  indepcnderii-e  an<!  aomy.  That  object  was 
accomplished  by  distributinir.  n  tip  Dominion  and  the  Pro- 
vinces, all  powers  executive  and  1  ve,  and  all  public  property 
and  revenues  which  had  previously  belonged  to  the  Provinces;  so 
that,  the  Dominion  Government  should  lie  vested  with  such  of  these 
powers,  property,  and  revenue.-  as  wen  necessary  for  the  due  per- 
formance of  its  constitutional  functions,  and  that  the  remainder 
should  be  retained  by  the  Province-  for  the  purposes  of  the  Pro- 
vincial Government.  But  in  so  far  as  regard-  tho-e  matters  which, 
by  section  92,  arc  specially  re-*  for  pn>\  incial  legislation,  the 
legislation  of  each  Province  continues  to  1,  from  the  control 
of  the  Dominion,  and  as  supreme  as  it  \\.i-  before  the  passing  of 
the  Act.  In  Hoilfjc  v.  The  Queen.'  Lord  I  aid,  in  delivering 
the  opinion  of  this  Board,  said:  "  When  the  I'.riti-h  North  America 
Act  enacted  that  there  should  be  a  Legislature  for  Ontario,  and 
that  its  legislative  assembly  should  have  exclusive  authority  to  make 
laws  for  the  Provinces  and  for  provincial  purposes  in  relation  to 
the  matters  enumerated  in  section  92.  it  confers  powers  not  in  any 
sense  to  be  exercised  by  delegation  from,  or  as  agents  of,  the  Im- 
perial Parliament,  but  authority  as  pi  and  as  ample  within  the 
limits  prescribed  by  section  92  as  the  Imperial  Parliament  in 
plenitude  of  its  powers  possessed  and  could  bestow.  Within  V- 
limits  of  subject  and  area,  the  local  legislature  is  supreme,  and 
the  srtme  authority  as  the  Imperial  Parliament,  or  the  Parli.m 
of  the  Dominion."  The  Act  places  the  constitutions  of  a! 
vinces  within  the  Dominion  on  the  same  level:  and  what  is  t 


1   5.T  Law  J.  Hop.   P.  <".   I.;    Law  Rrp.   9  App.  Cas.   117. 
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with  respect  to  t!      I        -hi tine  of  Ontario  has  equal  application  to 
the  Legislature  of  New   P>nmswick. 

It  i-  clear,  therefore,  thai  llio  Provincial  Legislature  of  New 
Brunswick  does  not  occupy  the  subordinate  position  which  was 
ascribed  io  it  in  tlic  argument  of  the  appellant*.  It  derives  no 
authority  from  the  Government  of  Canada,  and  its  status  is  in  no 
way  analogous  to  that  of  a  municipal  institution,  which  is  an  au- 
thority constituted  for  purposes  of  local  administration.  It  pos- 
powers,  Iministration  merely,  hut  of  legi-lation.  in 

tin  -i  sense  "f  that  word:  and,  within  the  limits  a-Huned  bv 

o  •/ 

tion  !••.'  of  the  Act  of  Isii"!.  these  powers  are  exclusive  and  su- 
preme,    h  would   require  very  express  language,  such  as  is  not  to 
'he  round  in  the  Act  of  ISiiT.  to  warrant  the  inference  that  the  Im- 
al    Legislature   meant    Io   vesl    in  the  Provinces  of   Canada    the 
rig-  sercising  supreme  legislative  powers  in  which  the  British 

Sovereign  was  to  have  no  share. 

In  asking  their  Lord.-hips  to  draw  that  inference1  from  the  terms 

the  statute,  the  appellants  mainly,  if  not  wholly,  relied  upon  the 
fad  that,  whereas  the  Governor-General  of  a  Province,  is  appointed, 
not  hv  TT'T  Majesty,  hut  by  the  ( ,ovornor-(  ieneral  who  ha-  also  the 
power  of  dismissal.  If  the  Act  had  not  committed  to  the  ( io\  ernor- 
General  the  power  of  appointing  and  removing  Lieutenant-Gov- 
ernor-.  there  would  have  been  no  room  for  the  argument  which,  if 
pushed  io  its  logical  conclusion,  would  prove  that  the  Governor- 
General,  and  not  the  Queen,  whose  Yiee-roy  he  is,  became  the 
sovereign  authority  of  the  province  whenever  the  Act  of  1867  came 
into  operat  i.m. 

P>ut  the  argument  ignores  the  fact  that,  by  section  58,  the  ap- 
pointment of  Provincial  Governor  is  made  by  the  Governor-General 
in  council  by  instrument  under  the  Givait  Seal  of  Canada,  or.  in 

er  word-,  by  the  Executive  (iovcrnment  of  the  Dominion,  which 
i-.  by  section  :i.  expressly  declared  "to  continue  and  he  vested  in 
the  Queen."  There  is  no  constitutional  anomaly  in  iin  executive 
officer  of  the  Crown  receiving  his  appointment  at  the  bands  of  a 
governing  l>ody  who  have  no  powers  and  no  function-  except  us 
represents  T  the  ('n>\vn.  The  Act  of  the  Governor-Genera] 

his  council  in  making  the  appointment  is.  within  the  meaning 

the  statute,  the  ad  of  the  Crown;  and  a  Lieutenant-Governor, 
when  app'  as  much  the  representative  of  Her  ^Fajesty  for 

all  purpose  of  Provincial  Government,  as  the  Governor-General 
him  ;•  all  purpo-r-;  of  Dominion  ( Jovernment. 

»int  raised  in  this  appeal,  as  to  the  vesting  or  non-vesting 

of    the    piil, li,-     i  :-    and     revenues    of    each     province     ;n     the 

Sovereign  as  ~  tne  head  of  the  state,  appears  t<>  their  Lordships 
to  lie  practically  settled  by  previous  decision-;  of  this  Hoard. 

The  whole  i  rved  to  the  l>rovini-es  for  the  purposes 

of  Provincial  (Government  are  specified  in  sections  K>'.)  n.nd  1'Jfi  of 
the  Act.  Th'-  first  of  these  dan-'-  deals  with  "all  lands,  mines, 


ri:<)\\  \  15:} 

minerals  and  royalties  belonging  tho  several  Provinces  of  Canada: 
Viva  Scotia  ami  Now  Brunswick  at  tho  Vnion,''  which  it  declares 
-all  heloiii:  to  tho  several  Province-?  of  Ontario.  Quebec,  Xova 
Scotia  and  Now  Brunswick,  in  which  tho  same  are  situate  or  arise." 
1 1'  the  Act  had  operated  such  a  severance  between  the  Crown  and 
tho  provinces  as  the  appellants  surest,  the  declaration  that  these 
territorial  revenues  ''should  belong  to  the  provinces  would  hardly 
have  been  consistent  with  their  remaining  vested  in  the  frown.'' 
Yet,  in  The  AMorncif-Coieral  of  Ontario  v.  Mercer.*  >'/.  Catherine's 
Milling  and  Lumber  Comnanif  v.  Tin-  fjueen,"  and  The  Altorney- 
General  of  British  Columbia  v.  The  Attorney-General  of  Canada* 
their  Lordships  expressly  held  that  all  tho  subjects  described  in 
section  100,  and  all  the  revenues  derived  from  tho<e  subjects,  con- 
tinued to  he  vested  in  ITcr  Majesty  as  the  Sovereign  head  of  each 
province.  Section  126,  which  embraces  provincial  revenues  other 
than  those  arising  from  territorial  sources,  and  includes  all  iluties 
and  revenues  raised  by  the  province  in  accordance  with  the.  pro- 
visions of  the  Act,  is  expressed  in  language  which  favours  the  right 
of  the  Crown,  because  it  describ---  the  interest  of  the  provinces  as 
a  right  of  appropriation  to  the  pi  rvice.  And  seeing  that  the 

successive  decisions  of  this  Board,  in  the  case  of  territorial  revenues, 
are  based  upon  the  general  recogivtiou  of  Her  Majesty's  continued 
sovereignty  under  the  Act  of  L867,  it  appears  to  their  Lordships 
that  so  fa'r  as  regards  vesting  in  tin-  Crown,  the  same  consequences 
must  follow  in  the  case  of  provincial  revenues  which  are  not  ter- 
ritorial. 


RE  MOSELKY.* 
10.  The  prerogative  of  the  Crown  extends  to  the  remission 

I  O 

-of  all  sentences  of  a  punitive  charact*  r.  and  the  Governor  of 
the  Cult  my  has  pov\:er  under  his  commission  to  exercise  the 
Royal  prerogative-  in  that  respect. 

Sc-r    AIM-:  \i.:    Cox/.v   in   caws    iritJi    the    C'roirn;    CORPORATION 
( Co: >i i p<w //)  :  Surrindcr  of  rii/lil   In  Crown-,  LICENSE: 
Granting    of    License]    PRIVILEGE:    Eod.    vo.\     S.u.- 
VAOK:    Properly  of  the  Croim. 


1  "i2   Law  J.    Roi>.   P.  C.   84;    Law  Rop.   8  App.   On-    767. 

2  58  Law  J.  Rep.   P.  C.  59;    Law  Rop.   H   App.  Cn«    4fi. 

3  58   Law  J.   Rep.   P.   C.  88:    Law   Rep.   14   App.   Cas.   295. 

4  Bahama  Islands,  rev..  2nd  February.  1893.  CS  L.  T.   R.,  n.s..  105. 
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coxc  I.SSIMNS  r,v  TIM:  CI 
N  i  \v      TRINIDAD     I.AKK     ASPHALT     COMPANY     v.     ATTOKNEY- 


1.  A  restrictive  covenant  l>y  the  Crown  contained  in  its 
deed  <>f  concession  affected  certain  lands  situate  within  three 
mil,-  of  the  subj<  ct  of  concession  "  which  now  arc,  or  any  time 
dairing  i  lie  said  term  shall  come  into,  the  possession  of  Her 
Majesty." 

•2.  In  an  action  hy  the  appellants  for  injunction  and  damages 
in  respect  of  a  breach  of  the  said  covenant  hy  the  Government: 

;'..  It  was  held  that  on  its  true  construction  it  related  only 
to  lands  in  the  actual  possession,  and  did  not  include  lands 
which  were  merely  subject  to  the  control,  of  the  Crown 
irrespective  of  the  Crown  having  done  anything  with  respect 
to  the  use  or  occupation  of  them. 

EXCLUSIVE  RIGHT  TO  FISH. 

CABAT  v.  THE  ATTORNEY  GENERAL  OF  QUEBEC.2 

4.  The  appellant,  as  grantee  of  the  lands  in  suit  from  the 
French  king,  "  with  all  the  fishing  and  hunting  and  other  rights 
and  privileges  which  the  vendor  had  or  might  have  as  seignior, 
or  along  its  frontage  on   the  seashore,"  claimed   the  exclusive 
right  to  fish  salmon  from  the  foreshore  along  their  boundary:— 

5.  Held,  that  on  the  true  construction  of  the  grant,  the  claim 
could  not  be  sustained.       The  above  clause  was  ineffectual  to 
pass  i  he  exclusive   use  of   the    foreshore   so   far   as    fishing   is 
concerned. 

LOKI.  ROBERTSON,  p.  513:  —  The  question  is  therefore  reduced  to 

a  very  general  one,  which  is  quite  settled  in  the  law  of  Canada,  and 

thai   is,  what  is  the  meaning  of  tli"  words  "  avec  droit  de  chasse, 

peehe  i-  les  sauvages  dans  tonte  1'etendue  de  la  dite 

•ncession."     The  effect  of  such   a   u'rant  is  defined  in  a    passage 

ted  in  the  judgment   under  review,  and  the  soundness  of  the  law 

so  laid   down   is  nol    impugned  by  the  appellant.       "  Le  droit   de 

peche  form,  lit   pariie  du    funds  conunun  de  la  colonie,  mais  ?ons  la 

rde  du  roi,  pour  I'avantage  de  Ions,  et  ne  pouvait  devenir  exclusif 


1    Trini.ln.l  and  Tobago,  aff.,   Mli  June.   1004.  T..  R.,  1904,  App.  Gas.,  415. 

i..   I.,    i:..    A.pp.   <'MS..   1:107.  ],.  511. 
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-;ms  (|iu'l<iuo  concession  spceialc  cxprimee  dans  des  termes  plus 
I'ormels  (|iu'  ccnx  (|iii  so  troiivaient  dans  la  simple  formule  men- 
tionnec  plus  hunt,"  and  the  "simple  formula."  in  that  caso,  was 
exactly  that  which  is  now  under  consideration.  \\  bile  the  i|tiestion 
is  thus  discussed  under  somewhat  abstract  terms,  it  is  always  to  he 
remembered  that  the  exclusive  right  claimed  (and  never  exercised) 
implies  a  gr.int  l»y  the  Crown  to  the  exclusive  use  of  the,  foreshore 
so  far  as  fishing  is  concerned.  All  the  arguments  offered  to  their 
Lordships  ahout  the  relative  importnnce  of  fishing  and  laud  in  such 
crises  as  the  present  were  fully  in  view  (and  at  less  distance  of 
time)  of  the  Canadian  jurists  who  have  thus  stated  and  developed 
the  law.  The  appellant  received  no  support  from  the  Canadian 
Courts,  and  their  Lordships  are  entirely  unable  humbly  to  advise 
His  Majesty  otherwise  than  that  this  appeal  should  be  dismissed. 

POSSESSION. 

GLF.NW<><>I>  I.r\ir.i  i;  COMPANY  v.  PHILLIP. J 

i'».  A  license  granted  by  il"1  (;"V<  rnnicnt  to  the  respondent  in 
pursuance  of  sect.  51  <>t'  c.  1-  of  the  Consolidated  Statutes  of 
Newfoundland  (2nd  sori.-'.  -iviim  an  exclusive  right  of 
occupation  of  land  though  suliji'i-t  to  reservation  or  to  a  restric- 
tion as  to  its  user,  is  in  law  a  demist  of  land. 

7.  Prior  to  its  grant  the  appellant-,  expecting  and  believing 
that  they  would  obtain  the  lie.  use,  c-omim need  cutting  timl>er 
on  the  land  comprised  then  in.  ;i in  1    continued    to   do   so    until 
three  days  after  its  grant,  notwithstanding  a  formal  notice  from 
the  respondent;  and  after  that   date  tlry   ivni<-ved  the  logs  so 
cut  :— 

8.  It  was  held  that  the  appellant-  were  wrong-doers,  and  that 
the  respondent,  as  lessee  had  lawful  poss  sssion  "f  the  logs  so  cut, 
which  established  a  good    title  aiiain-  appellants    with  a 
right  to  consequent  relief — that    i>    \»    tin-    value    of   the    ]<«j- 
removed  without  deducting  the  expei  the  said  wrongful 
acts  so  far  as  agreed. 

LORD  DAVEY.  p.  410: — The  respond,  nt,  on  the  other  hand,  was. 
in  their  Lordships'  opinion,  lessee  and  occupier  of  the  lands,  and, 
as  such,  had  lawful  possession  of  the  logs  which  were  on  th"  land. 
It  is  a  well-established  principle  in  English  law  that  possession  is 
good  against  a  wrong-doer,  and  the  latter  cannot  set  up  a  ;'»/-«  tcrtii 
unless  he  claims  under  it.  This  question  has  been  exhaustively  dis- 
cussed by  the  present  Master  of  the  Rolls  in  the  recent  case  of  The 


1    Newfoundland  aff ,    14th    May.    1004.   L,.  R..    1004.    App.   Cas..   40T>. 
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Winkfield.1  In  Jeffries  \.  (in-at  Western  By.  Co.,2  Lord  Campbell 
is  reported  to  have  s;iid:  "  I  am  of  opinion  that  the  law  is  that  a 
person  possessed  his  property,  has  a  good  title  as  against 

every  sining'1!-.  am!  thai  one  \\ho  takes  them  from  him  having  no 
title  in  himself  is  a  wrong-doer,  ami  cannot  defend  himself^  by 
shn\\  im:  tli:it  there  was  title  in  some  third  person,  for  against  a 
wrong-doer  ]>•  n  is  til  Tin-  MM-HT  of  Hulls,  after  quoting 

tin-  >ntimies:  "  Tb  in  fore  it  is  not  open  to  the  defendant, 

to  inquire  into  the  nature  or  limitation  of  the 

tit,  ami   unless  it  is  competent  for  him  to  do  so  the 

n   of   iii-    relation  to,  or  liability  towards,  the  true  owner, 

cannot  into     ilie  discussion  at  all.  and  therefore,  as  between 

two  parties,  full  damages  have  to    be  paid  without  any  fnr- 

tnquiry."     Their  Lordships  do  not  consider  it  necessary  to 

r  at    any  greater  length   to  the  reasoning  and  authorities  by 

which  the   Master  of  the  Eolls  supports  this  conclusion,  and  are 

content  to  express  their  entire  concurrence  in  it. 

VAN  I  )KI.  MAN'S  LA.XD  v.  MAIM.M-;  I'.OAUD  OF  TAP.I.K  CAPE.S 

(.i.  1'iwious  users  of  lands  which  are  the  subject  ot  a 
('rown  grant  is  evidence,  where  the  language  of  the  grant  is 
not  unambigious  in  itself,  of  the  extent  of  the  grant,  though  not 
evidence  of  possession  adverse  to  the  Crown  or  of  a  lost  grant; 
and  where  such  evidence  has  been  rejected  a  new  trial  will  be 
ordered. 

K>.  Conternporanous  expo-ition  is  not  confined  to  u-er 
under  the  in-t  runient  ;  all  circumstances  which  can  tend  to 
show  the  intentions  of  the  parti'-.-  may  be  relevant. 

11.  The-  lease  of  part  of  a  jetty  which  was  leased  and 
e\t<  ndi  d  over  the  foreshore  held  to  be  evidence  of  seisin  in  the 
locus  in  '/i/o.  and  m>t  merely  evidence  of  aii  ea-ement. 


KAKI.  or  II  Ai,si?ri;y,  L.C..  p.  :'»()  :  —  The  time  when,  and  the  cir- 
eum  -   under   \\-hieh,  a.n   instrument    is   made,   supply   the   best 

and  surest   mode  of  expounding  it  :  and  when  the  obvious  intention 
is  i  <  what  has  been   taken  and   r<  tained  he  fore  the 

actual  grant,  it   is     manifest   that  what  has  been  so  taken  and  re- 

nee   of  what    is  granted.      When   e\  idem-e  of 

tli!  acter  has  been  practically  withdrawn  from  the  jury,  it  is 

impossible  to  allow  :  'diet  thus  obtained  to  stand. 

The  ciivii:  es   under   which   modern   user  may  be  Droved  to 

••lain  a  written  instrument  are  treated  of  with  gre::  -ion  by 


12. 

B.    SOL-,   ,-it   p.   805. 
•  •       Decei  r.    L905,   75  L.  J.,  P.  C.,  n.s.,  28. 
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learned  judges  who  advised  the  House  of  Lords  in  \V<ilcr}>arJc  v. 
Fennell* 

The  learned  judge  staled,  and  stated  quite  correctly,  tha.t  you 
cannot  say  that  act  of  user  under  a  grant.  when  they  were  done 
before  the  grant  existed.  It  docs  not  follow  that  such  acts  were 
not  relevant,  to  he  proved  when,  as  in  this  case,  they  lead  up  to 
and  explain  what  is  afterwards  granted. 

It  would  he  a  singular  application  of  the  maxim  quoted  by  Coke, 
•.'  Institutes,  11.  contemporanea  ('.rpottitio  cxf  fortixsiiiHi  in  Icyc,  to 
suggest  that  the  proof  of  user  must  he  confined  to  ancient  docu- 
ments, whatever  the  word  --  ancient  ''  may  he  supposed  to  involve. 
The  reason  why  the  word  is  relied  on  is  because  the  user  is  sup- 
posed to  have  continued,  and  thus  to  have  brought  us  back  to  the 
contemporaneous  exposition  of  the  deed. 

The  contemporaneous  exposition  i-  not  confined  to  user  under 
the  deed.  All  circumstances  wliieh  ean  tend  to  show  the  intentions 
of  the  parties,  whether  before  or  after  the  execution  of  the  deed 
itself,  may  be  relevant,  and  in  i  •  their  Lordships  think  are 

very  relevant  to  the  question-  in  d 


I  MMiiusox  v.   MADDISO.X.- 

1-2.  The  Statute  21  Jac.  I.e.  1  |,  deal-  only  with  procedure 
and  does  not  confer  upon  an  intrn-1,  r  ;my  right  of  possession  or 
interest  in  Crown  lands.  Therefore,  \vheiv  an  intruder  has 
been  in  occupation  of  Grown  land.-  I'm-  ni'.re  than  twenty  but 
less  than  sixty  rears  : 

t       * 

13.  It  was  held  that  the  Cro\\n  eonhl  make  a  valid  grant  of 
such  lands  to  another  person,  and  that  the  intruder  could  not 
maintain  an  action  of  ejectment  against  g  antee. 


ALFRED  WILLS,  p.  500:  —  The  plaint  ill'  had  no  title  to  the 
land,  and  was  a  mere  trespasser  upon  it.  \  nlaintilT  in  ejectment 
must  recover  on  the  strength  of  his  title,  and  assuming  in  his  favour 
that  evidence  of  uninterrupted  poss«  .—  ion  f..r  many  years,  unan- 
swered and  unqualified  by  any  oth  urnstances  would  have 

entitled  him  to  succeed,  the  moment  that  it  appeared  that  the  land 
belonged    to  the  Crown  and  had  not  eupicd  adversely  to  the 

Crown  for  sixty  years,  the  presumption  of  ownership  from  occupa- 
tion was  gone,  and  as  occupation  for  a  period  of  less  than  sixty 
years  can  avail   nothing  against  the  Crown,   it  would   have  beeii 
shown  that  the  possession,  as  well  as  the  right,  had  always  been 
the  Crown,  notwithstanding  the  occupation  of  the  plaintifT  and 
predecessors  in  title.     Still  more  was  the  plaintiff's  case  answered 


i  m;>.  7  H.  i..  c.. 

•2  Sui«r.    C..    Canada,    aff.,    27th  July.   1906.  95  L.  T.  Rpp..  568;     75  L  J.. 
P.  C.,    n.s.,    109. 
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when  the  grant  of    the  Crown  in  the  defendant  and  his  peaceable 

possession  were  shown,     Nothing  can  lie  better  settled  than  that, 

i  pcr.-'on  Ii;i\  in-  lit  It  ran  uci  into  possession  of  land  in  the  actual 

ipation  of  a  person  having  no  title,  he  may    continue  such  pos- 

ioii.  and   that   the  person  \vlio  was  in  actual  occupation  cannot 

!  in  ejectmenl  against  him  on  the  strength  merely  of  his  own 

iccupation.      The    presumption  of   title   which  arises  for 

occupation  or  possession  is  an>\\iivd.  and  the  person  \\iio 

Jia-   no  title  cannot   succeed   against    llie   person  who   has  both  title 

and  -ion. 

HI:SI;KVI:  FOR  MILITARY  PURPOSES. 

ATT«>I;M;Y    GENERAL    FOR    BRITISH     COLUMBIA    v.    ATTORNEY 
(ii  M:RAL  FOR  THE  DOMINION  OF  CANADA.1 

14.  Where  it  appeared   from  the   evidence   that,    as  a  fact, 
land  in  a  colony  had  been  reserved  by  the  Crown  for  military 
purposes: 

15.  It,  xvas  held,  that   it  remained    Imperial  property  at  the 
time  of  the  passing  of  the  British    Xorth    America  Act,  1867, 
and  did  not  fall  to  the  colony  by  virtue  of  sect.  117  of  the  Act, 
nor  to  the  Dominion  of  Canada  bv  virtue  of  sect. 


RESKRVE  OF  MINES  AND   MINERALS. 

EsQUIMAUI/r  AND  jSTAXAIMO  RAILWAY  CV).  V.  BAINBRIDGE.2 

6.  A  grant  of  lands,  "  including  all  mines,  minerals,  and 
substances  whatsoever  thereupon,  therein,  and  thereunder,"  is 
limited  to  such  minerals  and  substances  as  are  incidents  of  land 
and  pass  with  the  freehold,  and  does  not  include  gold  and  other 
mi  tals  in  the  lands,  which  arc  the  property  of  the  Crown  under 
its  prerogative  title. 

LORD  WAT.SOX,  p.  112:  —  The  appellants'  company,  whilst  admit- 
ting  that  apt  and  precise  language  is  necessary  in  order  to  alienate 
the  prerogative  rights  of  the  Crown,  reply  upon  the  enumeration 
i  f  minerals  which  is  coupled  with  the  ^rant  of  lands  in  sect.  3,  as 
suHicient  to  show  the  intention  of  fie  Provincial  legislature  to 
transfer  to  the  Dominion  Government  their  ri^ht  to  administer 
the  precious  metals  in  these  lands.  The  words  relied  on  are.  "  in- 
cluding all  coal,  COM  I  oil,  ores,  stones,  dav.  marble  slate,  mines 


1  British  Columbia,  aff.,  2nd  August,  1906,  95  L.  T.  Rep.  571;  22 
P.  L.  Il.'p..  764;  I... I.,  P.  C.,  n.s.,  114. 

•_•  British  Columbia,  aff.,  -Mh  July,  isofi.  7."  T..  i .  R.,  Ill:  T,.  J.  R..  n.s.. 
98. 
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minerals  and  substances  whatsoever  thereupon,  therein,  and  there- 
under." The  only  expression  occurring  in  rhat  enumeration  which 
can  possibly  iiid  the  argument  of  the  appellant  company  are  "  mines, 
minerals  aiul  substances,"  not  one  of  these  expressions  can  he  rightly 
<]•  M'ribed  as  precise,  or.  in  oilier  words,  as  necessarily  including  the 
precious  metals.  According  to  the  usual  rule  observed  in  the 
construction  of  the  concluding  and  general  items  of  a  detailed 
enumeration,  they  may  he  held  to  signify  alia  sirnilia  with  the 
minerals  or  substances  which  are  incidents  of  the  lands,  and  pass 
with  the  freehold. 

CAI.»;AKY  AND  KD.MONTON   RAILWAY  ('O.MPANY  v.  Tin    Km;.1 

17.  The  enactments  and  regulations  relating  to  Crown  land-* 
reserved  for  sale  of  homestead:-  has  no  application  to  lands 
granted  by  way  of  subsidies  for  public  works. 

IS.  Patents  issiud  for  land  to  l>e  granted  to  a  railway 
company  by  way  of  bounty  or  -uh-idy,  under  a  special  Act  and 
Order  in  Council  which  contained  n.i  reference  to  mines  and 
minerals,  were  not  subject  to  the  regulations  of  1889  made 
under  the  Dominion  Land-  A<-i.  l^ii,  and  -Imuld  !>•  free  from 
any  reservation  of  mines  or  mineral-,  except  gold  and  silver. 

RESKKVK   OF  AVATKRCOl  RSK. 

TxEMFREY    A".    SUEVEYOK    ('l   \1K\\I.   OF     .\ATAI..- 

10.  The  reservation  in  a  grant  of  land-  by  a  Colonial  Gov- 
ernment that  the  land  should  be  liable  to  have  water-course 
made  over  any  part  of  it  without  compensation  to  any  pro- 
prietor or  lessee,  includes  in  tin  ab-i  nee  "f  any  other  source  of 
snpplv  the  right  to  divert  water  from  a  natural  stream  on  the 
land  into  the  water-course-  so  made. 

LORD  DAVKY.  p.  73: — Tt  has  been  argued  ihat  an  authority  to 
make  a  water-course  does  not  anthori-c-  the  abstraction  of  water 
from  the  natural  stream  flowing  in  the  appellant's  land:  and  also 
that  it  is  not  proved  that  the  water-course  Xo.  :?  was  made  by  order 
of  the  Colonial  Government.  It  i-  observed  that  the  first 

point  is  not  referred  to  in  the  judgment  delivered  by  the  Chief 
Justice  and  apparently  was  not  taken  in  the  Court  below.  Their 
I.  >rdships  are  of  opinion  that  it  cannot  be  maintained.  It  cannot 


1  Supr.    C..    Canada,    Manitoba,    rev..    5th     August.     1904.    7P,    T.  T.  TV. 
01;    73  L.  J.  R..  n.s.,  Ill;    20  T.  L.  Rep.,  770. 

2  Natal.  16th  June.  1896.   65  T..  J.  R..  n.s..  72. 
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be  denied  that  a  "  water-course  "  may  mean,  and  perhaps  the  more 
natural  in.  aning  of  ii  is.  a  <  hanncl  in  which  water  flows,  and  that 
the  gram  it  to  make  a  •  ourse  may  include  the  right  to 

iill  it  \vith  \\ai<  r.  and  use  the  water  (lowing  in  it  when  made. 

M\  \M\'    I.AM>s. 

ATTORNEY   GENERAL  FOB   MAMTOKA  v.  ATTORNEY  (HM  I;AL  FOR 

(  ;ANADA.] 

I'D.   By  section  4  of  the  Revised  Statutes  of,  Canada,  1886.  c. 

« 

1  7,  s.  4  :  "  All  (  Irown  lands  in  Manitoba  which  arc  >hewn  to  the 
-ati-faciion  of  ihc  l>oininion  Governnienl  lo  be  swanp  lands 
shall  bf  trai^ferred  to  the  Province,  and  cnnrc  wholly  to  its 
beiiefn  and  useis:"  Ilyld,  that  such  land-  became  vested  in 
the  province  not  from  the  date  of  the  statute,  btit  from  that 
of  actual  transfer. 

LEGISLATURE:    Public  Lands,  Sic<unj>  lands. 

CL'STOIL'S   TARIFF. 

KXKMI'TION    ON    KAILS. 

U  HA  IL,  WAY  COMPANY  v.   1  1  1  •:<  ;  i  ,\  A.2 


1.  The  exi'inpiiou  from  duty  in  item  173  of  section  ~1  of  50 

\-  ~>  L  \'ici..  c.  :;;»  accorded  to  "  stee]  rail-  u-ei^liiug  not  les.-  than 
iwi-iLiy-live  jionnds  per  lineal  yard  for  use  in  railway  tracks" 
extends  lo  all  steel  rails  of  the  specified  weight,  whether  used 
for  railways  in  the  ordinary  sense  of  the  word  or  for  tramways, 
tilt-  term  "  railway  track,"  by  the  M-au'e  of  the  Canadian  drafts- 
man, being  equally  applicable  to  both. 

1.111'OKTATION    IN    CANADA. 

CANADA  STJGAE  REFINING  Co.  v.  Tin:  QuEEN.3 

J.  (Jonds  are  "imported  into  Canada5'  within  the  meaning 
of  sect.  1  of  i  he  Customs  Tar  ill'  Act  lv.»  1,  when  tln-y  are  landed 
and  delivered  to  the  importer  or  to  his  order,  or  when  they 


r.   C.,  i.    Manitoba,  aff.,    5th    August,    1!tdl.   7.°,   I,.  J.  R..   n.s.. 

too. 

C.,  Ci  •    '  '•  ev.,  31s1   July,   L896,  *'•?>  I-  J.  R..  n.s.,  110. 

::   Sup]      C.,    Canada,    aff.,    I'Tth   July.    1898,    70   L.  T.  R.,  146;     89  L.  T.  R., 
67    L.   .1    R.,    n.s..    L23;    1  I    T.   T,.   Hop.,   545. 
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arc  taken  out  of  the  warehouse,  if  they  are  plaeed  in  bond,  and 
not  when  tlic  vessel  eiif<-rs  ;i  port  of  rail  <>n  her  wav  to  her 
ultimate  destination. 


REFINING 

COLONIAL  SUGAR  RKFIMNG  COMPANV  v.  ATTOKNEY  GENERAL  OF 
VICTORIA.' 

;J.  A  process  which  simply  removes  foreign  impiirilie-  from 
an  article  without  producing  any  change  in  the  artidr  itself 
is  not  a  process  of  refining  for  the  purpose  of  differential  duties 
as  between  the  refined  and  tin-  nun -lined  article. 

See  STATUTE:    Construction,  /'-////  <>n  rail.  Tariff  Act;    SHIP 
AM>  SHIPPING:  l]n<\.    vis. 


1  Victoria,  rev..  13th  June.   IJtoi.    70   I..  .1.   R.,  n.s..  75. 
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BY   I.KSSKE   UNDER  A  LEASE  WITH  PROMISE  OF   SALE. 

KIEFFEK  v.   LE  SEMINAIKE  DS  QUEBEC. x 

1.  \Vlici\"  a  lessee  of  defendants'  land,  being  in  posses?i"ii 
tliereof  and  having  a  contract  for  future  purchase  contained 
in  his  lease,  raised  for  the  purpose  of  building  operations 
for  his  own  benefit,  and  not  as  mandatory  of  the  defendants, 
the  lo\ver  part  of  the  leased  land  with  the  effect  of  diverting 
to  tin-  plaintiffs  adjoining  land,  and  thcivhv  causing  him  da- 
ni;ip-,  tli,'  \vut<T  \vhicli  would  otherwise  have*  been  discharged 
over  the  defendants'  land:— 

i'.  '1'ln-  phiintitV  ivmrdv  was  against  ihf  lessee,  and  an 
aciion  negatoire  again>t  the  defendants,  who  Haiimd  no  ser- 
vitude over  the  plaintitT's  land,  was  unnecessary. 


i   Quebec,    rev.,    t-ih    November,    moj;    T,.    R.,    1903,    App.    Cases,    85; 
XT   L.   'V.  R.,  484;    7^   I.    J.  R.,  n.s.,  18;    19  T.  L.  Rep.,  50. 
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Loiu>  HUI.Y.  p.  !>•'>:-  It  is  quite  tru<\  us  the  lea  mod  Chief  .Ins- 
c  says,  tliat  "  the  action  is  in  its  nature  an  '  action  negatoire,  ' 
and  consequently  a  real  action  which  ought  to  he  taken  against  the 
actual  holder  of  a  dominant  tenement''  for  the  purpose  (that  is) 
of  negating  the  pretended  servitude  and  establishing  the  conse- 
quent right  to  the  cessation  of  its  exercise.  But  that  does  not  touch 
the  measure  or  extent  of  the  relief  to  which  the  plaintiff  is  entitled 
as  again  the  defendants,  or  the  question  whether  his  right  is  to  have 
the  exercise'  of  the  pretended  servitude  discontinued,  or  the 
offending  work  removed  by  or  at  the  expense  of  the  defendants,  or 
merely  the  right  to  enter  upon  the.  defendants'  land  and  himself 
do  what  is  necessary  for  the  purpose.  The  answer  to  this  ques- 
tion must  depend  on  the  requirements  of  the  French  law,  upon 
which  the  Quebec  Code  is  fouinl.il. 

It  is  a  little  remarkable  that  neither  the  Quebec  Code  nor  the 
Code  Xapoleon  contains  any  express  provision  on  this  point.  Art. 
501  of  the  Quebec  Code  (which  ci  nds  to  art.  6-10  of  the  Code 

Napoleon)  provides  as  folln\\-:  — 

"  Lands  on  a  lower  level  are  towards  those  of  a  higher 

level  to  receive  such  waters  a-  tiow  from  the  latter  naturally  and 
without  the  agency  of  man.  Tin  pr<  :•  of  the  lower  land  can- 

not raise  any  dam  to  prevent  this  ll<>u.  The  proprietor  of  the 
higher  land  can  do  nothing  to  aggravate  the  -"rvitude  of  the  lower 
land." 

Amongst  the  authorities  which  are  <|iioted  by  the  authors  of  the 
Code  as  the  foundation  of  tlii<  art  id.-  is  Pothier's  treatise  on 
Societe.  2nd  appendix,  2".  J39,  under  the  title  "  PCS  autres 

obligations  quo  forme  le  S  139  is  as  follows:— 

"  Le  demandeur  conclut,   par  la  destruction  do 

Fouvrage  qui  lui  cause  du  prejudice.      I  iiction  doit  se  faire 

aux  frais  du  defendeur,  si  <•'-  ordre  que  1'ouvragc  a  etc 

fait,  ou  do  quelqu'un  dont  il  soit  1'hentier;  Hn«>n  il  n'est  tenu  a 
a  litre  chose  qu'a  souffrir  la  de-inn  n.m  .le  Pom-rage  aux  frais  du 
demandeur.    Si  ipse  fed  .........  <>w  tollerc  wr  cot/cn- 

dum;  si  alius  qui  ad  me  non  jn'rfim  I  .  s\  nt  patiar  tc  iollcrc  ; 

quod  autem  is  sui  liacres  sum  fen  si  ipsc  fccissfm. 

L.  6,  §  7,  -ff.  eod1.  tit."  The  refer  Poihier's  Latin  quotation 

is  Digest  39.3.  de  aq.  fi.  7. 

In  like  manner  Dalloz,  commcTitiTiLT  on  the  corresponding  article 
in  the  Code  Napoleon  (Itcpcrtoi  tique,  tit.  "Servitude," 

art.  101,  cil  1859,  vol.  11,  p.  83). 

"  La  demolition  des  ouvrages  nui>  ;  fonds  inferieur  est  aux 

frais  du  proprietnire  qui  en  profile.  Hans  le  doute,  il  en  ost  pre- 
sume 1'auteur.  11  ne  serai  t  tenu  (jiie  d«-  laisser  demolir  si  Touvrage 


emanait  d'un  tiers. 

It  is  unnecessary  for  their  Lordships  to  comment  on  the  numer- 
ous other  text-writer?  who  are  referred  to  by  Doherty.  «T.,  or  were 
quoted  by  counsel  in  the  course  of  the  argument.  Their  Lordships 
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cannot  hold  that  IVlli'w  was  acting  under  the  control  or  dirsction 
of  Le  Seminaire,  or  in  the  circumstances  that  the  latter  is  respon- 
sible for  his  acts. 

\Yith  regard  to  the  claim  for  damages  against  Le  Seminaire,  the 
short  but  sutlicient  answer  is  that  given  by  Lacoste,  C.J. :  "Dam- 
ages can  result  only  from  a  fault;  this  is  a  personal  demand  which 
ought  to  be  made  against  the  author  of  the  fault/' 

The  learned  counsel  for  the  appellant  KiefTer  quoted  cases  which 
have  been  decided  in  the  Canadian  Courts  against  owners  of  build- 
ings for  damage  occasioned  by  some  want  of  repairs  or  fault  of 
construction,  but  they  turned  upon  the  express  provision  for  such 
cases  in  art.  1055  of  the  Code,  and  have  no  bearing  on  the  present 
case.  The  result  is  that  Kieffer,  so  far  as  his  claim  for  the  cessation 
of  the  pretended  servitude  and  for  damages  is  concerned,  has  sued 
the  wrong  person ;  but  this  judgment  will  not  preclude  his  taking 
a.ny  proceedings  against  Beljew  or  anybody  else  which  may  be  still 
open  to  him. 

JOINUKR  OF  CAUSES. 

PENINSULAR  Co.  v.  TSUJSTE  KIJINA  ET  AL,  * 

3.  In  a  suit  under  Lord  Campbell's  Act  numerous  plaintiffs 
sought  to  recover  separate  damages  as  due  to  each  plaintiff  or 
group   of  plaintiffs   for   injuries   resulting   from    a   maritime 
collision  alleged  to  have  been  caused  by  the  negligence  of  the 
appellants : — It  was  held,  that  there  was  no  authority  expressed 
in  or  to  be  implied  from  the  rules  of  Court  to  warrant  the 
joinder  in  one  suit  of  different  and  distinct  causes  of  action 
not  being  causes  of  action  by  and  against  the  same  parties. 
Smurthwaiic  v.  Hannay.2 

MALICIOUS  PROSECUTIONS. 

BANK  OF  NEW  SOUTH  WALES  v.  PiPER.3 

4.  By  a  Colonial  statute  the  sale  or  delivery  of  wool  sub- 
ject to   a  registered  lien  without  the  written  consent  of  the 
license  "  with  a  view  to  defraud  "  is  made  a  punishable  offence ; 
in  words  immediately  following,  the  sale  of  cattle  subject  to 
a   statutory   mortgage   without    such   written   consent   is   made 
penal,  and  the  words  "  with  a  view  to  defraud  "  are  omitted. 


1    S'upr.   C.  of  f'hina  and  Japan,   rev.,  20th  July,   1895,   I,.  R.,   1S95,  App. 
''as,    r.f.i. 

L'    W4.    Aj.p.    COS.,    -10J. 

n   New  s..mh  Wales,  21s1   May,  1S97,  66  L.  J.  R.,  n.s.,  73. 
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5.  Tn  an  information  for  sncli  sale  of  entile,  t.lic  respondent 
was  committed  for  trial,  luit.  the  Crown  refused  to  prosecute. 

The   respondent    thereupon   brought    ;m    action    for   malicious 

prosecution  in  \vliieh  he  swore  that  he  had  obtained  the  verbal 
consent  of  the  appellants;  but  this  the  appellants  denied.  The 
jury  found  a  verdict  in  favour  of  the  respondent,  and  awarded 
damages.  The  Supreme  Court  discharged  a  rule  for  a  new- 
trial  or  for  a  non-suit  or  verdict  for  the  appellants:— 

0.  The  intent  to  defraud  was  not  a  necessary  element  in 
the  statutory  offence  charged,  and  the  order  of  the  Supreme 
Court  must,  be  discharged,  and  a  verdict  for  the  appellants 
made  absolute,  with  costs. 

SIR  ]?ioirAun  COUCH,  p.  7'f> : — It  was  strongly  urged  by  the  re- 
spondent's counsel  that  in  order  to  the  constitution  of  a  crime, 
whether  common-law  or  statuforv.  there  must  be  men*  rea  on  the 
part  of  the  accused,  and  that  he  may  avoid  conviction  by  showing 
that  such  mens  rea  did  not  exist.  That  is  a  proposition  with  their 
Lordship?  do  not  desire  to  dispute:  hut  the  question  whether  a 
particular  intent  is  made  an  element  of  the  statutory  crime,  and 
when  that  is  not  the  case,  whether  there  was  an  absence  of  mens 
rea  in  the  accused,  are  question-  entirely  different,  and  depend 
upon  different  considerations.  In  case  ulun  the  statute  requires 
a  motive  to  be  proved  as  an  essential  element  of  the  crime,  the 
prosecution  must  fail  if  it  is  not  proved;  on  the  other  hand,  the 
absence  of  mens  rea  really  consist  in  an  honest  and  reasonable  belief 
entertained  by  the  accused  of  the  existence  of  facts  which,  if  true, 
would  make  the  act  charged  against  him  innocent.  The  case  of 
Sherras  v.  De  Rutzcn?  where  the  conviction  of  a  publican  for  the 
offence  of  selling  drink  to  a  constable  on  duty  was  set  aside  by  the 
Court  because  the  accused  believed,  and  had  reasonahle  grounds  for 
the  belief,  that  the  constable  was  not  ..n  duty  at  the  time  is  an 
illustration  of  its  absence. 

Kr.xr;   V.    HENDERSON-1 

7.  The  motive  of  a  party  who  commences  proceedings  before 
the  court,  however  reprehensible,  is  not  enough  to  make  it  an 
abuse  of  process  or  a  fraud  upon  the  court,  unless  it  be  shown 
that  the  remedy  would  l>e  unsuitable,  and  would  .enable  the 
person  obtaining  it  fraudently  to  defeat  the  rights  of  others. 

LOKD  WATSOX.  p.  491. — Their  Lordships  did  not  dispute  the 
soundness  of  the  proposition  that  a  plaintiff  or  petitioner  who  in- 


1  64  L.  J.  Q..  B.  M.  C..  218;    (1895)  I  Q.  B..  918. 

2  New  South  Wales,  aft..  25th  June.  189S.  14  T.  T-.  Rop.,  4!»0. 
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stituted  and  insisted  in  a  process  before  the  bankruptcy  or  any 
other  court  in  circumstances  which  made  it  an  abuse  of  the  remedy 
sought  or  .1  fraud  upon  the  Court,  could  not  IK-  said  to  li.-ivc  acted 
in  thai  pr  i:^  either  \viili  reasonable  or  probable  cause.  But 

in  using  iliat  language  it  became  necessary  to  consider  what  would, 
in  proper  lego!  -•  E  ibe  words,  be  sufficient  to  constitute  what 

wa-  generally  known  a-  an  abuse  of  process  or  as  fraud  upon  the 
Court.  In  the  opinion  of  their  Lordships,  mere  motive,  however 
reprehensible,  would  not  he  sufficient  for  thai  purpose. if  must  be 
shown  that  in  the  circumstances  in  which  the  interposition  of  the 
\\-as  sought,  the  remedy  would  be  unsuitable  and  would  en- 
able tlic  person  obtaining  it  fraudrntly  to  defeat  the  rights  of 
others.  Citing  the  cases,  ex  parte  GalUmore  1 ;  ex  parlr  ^^T\l!>^au,z 
and  ex  [xir/i*  Harcourt*  their  Lordships  went  on  to  say  that  motive 
could  not  in  itself  constitute  fraud,  although  it  might  incite  the 
son  who  entertained  it  to  adopt  proceedings  which,  if  success- 
ful, would  necessarily  lead  to  a  fraudulent  result,  and  it  was  not 
the  motive  hut  the  course  of  procedure  which  lead  to  that  result. 
which  the  law  regarded  as  constituting  fraud.  In  ex  parte  Davis,*' 
the  Court  of  Appeal  refused  to  make  an  adjudication  in  bank- 
ruptcy where  it  was  clearly  shown  that  the  proceeding  had  hi  en 
used  and  was  meant  to  be  used  for  the  illegitimate  and  fraudulent 
purpose  of  extorting  money  from  the  debtor.  And  again  in  ex- 
parte  (irif/in?  the  same  Court,  although  there  was  a  good  petition- 
ing creditor's  debt  and  an  act  of  bankruptcy  had  been  committed, 
refused  to  make  an  adjudication.  The  ratio  of  the  decision  was  thus 
explained  by  Lord  Justice  James: — "I  think  I  never  knew  a  • 
so  transparent  as  to  the  fraud  with  which  the  whole  thing  was 
conceived  and  the  oppression  which  it  was  intended  to  exercise. 
It  would.  I  think  ,be  a  shocking  thing  for  any  Court  of  .lust ice  in  a 
civili/cd  country  to  be  made  the  instrument  of  proceedings  like 
the--."  Counsel  for  the  appellant  argued,  with  great  plausibility 
that,  on  (be  trial  of  a  case  like  the  present,  involving  the  inquiry 
whether  the  proceedings  complained  of  were  taken  without  reason- 
able and  probable  cause,  it  was  within  the  province  of  the  jury, 
and  not  of  the  judge,  to  find  the  facts  upon  which  the  question  of 
probable  cause  depended,  and  that  it  was  for  the  judge,  upon  th 
facts  to  determine  the  question  of  law.  The  rule  was  so  laid  down 
by  the  Eouse  of  Lords,  in  A/.s/rr  v.  Ferryman.6  Their  Lordships 
admitted  the  propriety  and  cognency  of  the  rule  in  any  and  every 
case  \\here  the  facts  admitted  of  its  application. 


1   Rose,    H'4. 
L'    M  I 

3  Rose.   203. 

Div.,    161. 

.'.    11'    i'li.   Div.,   480. 
6   4  K  and  I.,  ap.   521. 
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('ox  \.  ENGLISH,  SCOTTISH,  AND  AUSTKAI.IAN  HANKS* 

8.  In  an  action  I'oi1  malicious  prosecution,  the  onux  is  on  tlio 
I'laintiil   throughout  <>f  establishing  to  the  satisfaction  of  the 
judge  who  tries  the  case  that  there  was  no  reason;. bio  or  probable 
cause  for  instituting  the  prosecution.       Jiut  in  u  case  in  which 
the  judge  at  the  trial  improperly  l<?ft  the  question  of  reasonable 
or  probable  cause  to  the  jury,  instead  of  dealing  with  it  himself 
on  tin-  facts  found  by  the  jury,  and  the  jury  found  upon  the 
facts  that  there  was  no  reasonable  and  probable  cause,  if  the 
court  is  of  opinion  that  there  was  no  evidence  to  support  this 
finding,  or  that  it  was  againsi    the  weight  of  evidence,   there 
must  lv  a  new  trial. 

Loun  OAVKY.  p.  481: — The  principles  applicable  in  these  ca?e* 
have  been  laid  down  for  the  F.nirlisli  courts  in  the  case  of  Ahralh 
v.  NoHh-Eastern  Railway  '  •».'/. 2  in  which  Bowen.  L..T.  said: 

"This  action  is  for  iuali«  ion.  and  in  an  action   for 

malicious  prosecution  the  plain! ill'  have  to  prove,  first  that  he  was 
innocent  and  that  his  inn  "-ed  by  the  tribunal 

before  which  the  accusation  was  mai  "idly,  that  there  was  a 

want  of  reasonable  and  probable  cau£  it  may  be  otherwise 

stated,  that  the  circumstances  of  t  :i  as  to  be,  in  the 

eyes  .of    the   judge,    inconsistent    with    in  >>nce   of    reason- 

able   and    probable    cause:    and     lastly,    tha-  proceedings 

of     which    he     complains      were      initial"!       in      a      malicious 
spirit,  that  is  from  an  indirect  and   im  tive.  and  not  in 

furtherance  of  justice."     Later  on   he  V.\\.  in  an  action 

for  malicious  prosecution  the  plainiilV  burden  throughout 

of   establishing  that   the   circumsiai  -edition   were 

such  that  a  judge  can  see  no  reasonable  and   probable  cause  for 
instituting  it. 

MKASl  RK   OF 

TRKXT  STOIGIITON  v.  BABBADOES  \V\rr.it  SriMM/v  O 

9.  A  colonial  Act  gave  the    resp'-ndcnt  company  power  to  re- 
quire lands  or  streams  for  the  purposes  of  their  undertaking 
upon  making  condensation  to  the  person  whose  property  was 
affected. 


1  Queensland,   aff.,    23rd   Februar> .    100.1,    92    L.  T.  R  .    483:     71 
n.s.,  62. 

2  49  L.  T.  Rep..  618:    11   Q.  Ft.  Div..    110.  nfT..  on  appoal;    55  I..  T 
6.T;    11    App.  Cas..    247. 

3  Barbadoes,   rev.,   30th   June,   1898.   69   I,.    T.    R.  pape   164 
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10.  The  company,  in  exercise  of  their  powers,  abstracted  cer- 
tain streams  of  water  from  property  of  the  appellant. 

11.  The  damages  or  loss  which  the  appellant  had  sustained 
was   in  being  deprived   of  the  power   of  using  the   property 
•.vhieh  was  his,  and  the  measure  of  the  compensation  was  the 
value  of  his  interest  in  the  streams,  considering  the  possibility 
of  his  making  use  of  them  in  the  future  though  he  had  pre- 
viously made  no  pecuniary  benefit  from  them. 

LORD  IFALSBURY,  p.  165: — Their  Lordships  are  of  opinion  that 
the  question  was  what  was  the  value  of  the  interest  of  the  appellant 
in  the  stream,  it  being  conceded  that  in  the  exercise  by  the  respon- 
dent upon  them  by  the  Act  those  streams  had  been  abstracted  and 
that  the  appellant  had  been  deprived  of  the  power  of  exercising  the 
right  which  he  had  up  to  that  time  possessed  in  respect  of  them. 
That  is  "  damage  or  loss  ''  within  the  meaning  of  the  Act.  Though 
he  never  had  up  to  that  time  obtained  one  farthing  for  the  use  of 
the  streams  and  might  never  have  made  any  use  of  them,  neverthe- 
less the  damage  or  loss  which  he  sustained  was  that  he  was  de- 
prived of  the  power  of  using  the  property  which  was  his. 

MISTAKE  IN  TELEGRAPHIC   CODE. 

FALCK  v.  WILLIAM  l 

12.  \Yliere  parties  have  corresponded  by  means  of  a  tele- 
graphic code :  it  is  for  the  plaintiff,  in  an  action  for  breach  of 
contract,  to  shew  that  the  proposal  made  by  him  and  accepted 
by  the  defendant  is  so  clear  and  unambiguous  that  the  defen- 
dant cannot  be  heard  to  say  that  he  misunderstood  it.     It  is 
not  a  matter  for  the  Court  to  construe. 

NEGLIGENCE. 

DTJMPHY     v.     THE     MONTREAL     LIGHT     HEAT     AND     POWER 

COMPANY.2 

13.  A  company  was  authorized  by  statute  to  enter  upon  and 
const  run  under  or  over  the  streets  and  public  highways  of  a 
town  all  such  pipes,  conduits,  and  other  constructions  as  might 
be   necessary   for  the  purposes  of   its  business,   all  such   work 
to   be   performed    under    the   directions    of   the     municipality 
provided    that    the    company    should    be    responsible    for    all 
damages  which  it  might  occasion. 


1  .\v\\-  South   Wales,  aff.,  9th  December,  1S99,  L.  R.,  1COO,  App.  Cas.,  177, 

2  Quebec,   aff..   31st   July,   1007,    23  T.  I,.   R.,   770. 
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11.  The  coiii[i;inv  erected  Overhead  wires  which  were  not 
insulated  or  protected  1»\-  guard  wire-,  and  :i  building  eon- 
tractor,  while  engaged  in  building  operations,  brought  a 

derrick  in  contract  with  the  overhead  wires,  with  the  result 
that  a  current  of  electricilv  was  diverted  to  the  street  and 

v 

killed  a  passer-by.  In  an  action  by  his  widow  to  recover 
damages  owing  to  the  company's  negligence,  first,  in  having 
overhead  and  not  underground  wires;  and  secondly,  in  not 

having  them  insulated  or  guard  wires  put  round  them,  the 
jury  found  for  the  plaintiff. 

ir>.  Held,  that  as  the  statute  authorized  overhead  just  as 
much  as  underground  wires,  it  \\-as  not  negligence  to  have-  them 
overhead;  and  that  the  evidence  did  not  show  that  insulating 
the  wires  or  putting  guard  wire-  round  them  would  have  been 
an  efficient  remedy. 

XOV-XATl'RAI.    rSKR. 

EASTERN  AND  SOUTH  AFKK  \\  Ti  t  EGRAPH  COMPANY  v.  CAPE 
TOWN  TRAMWAYS  Co.1 

16.  The  principle  that  an  owner.  .  ven  apart  from  wilfulness 
or  negligence,  who  brings  on  his  land  -"inetliiiig  which  is  itself 
dangerous  and  may  become  mischievous  if  n«'i  kept  under  con- 
trol, i-  liable  to  a  neighbour  who  i<  damaged  thereby,  is  not  in- 
consistent with  the  Ifoman  Dutch  law  of  the  ('ape  Colony,  but 
cannot  be  so  extended   as  to  impose   liability  when   the   injury 
done     is  in  part  the  consequence  "t    tin    neighbour's  using  his 
own  property  in  a  manner  which  creates  susceptibility  to  the 
damage  done. 

17.  Disturbances  were     caused      in   the      working     of     the 
appellant's     sub-marine     cable     by    electricity     stored    by     the 
respondents   for   the    propulsion   of   their   tramcars   which    had 
from    time    to    time    left    the    tramway    system    and     caused 
pecuniary  loss  to  the  appellants.       Tin  iv  was  no  defect  in  the 
respondents'  apparatus,  and  the  escape  was  the  necessary  result 
of  its  working  in  accordance  with  the  statutory  powers  of  the 
respondents: — Held,  that  tlu-  respondents   were  not   liable  in 
damages   t«>    the   appellants,    the  escape   not    being   a     'leak,' 
which   under   their    Act    the    respondents    were   called    upon 
remedy. 


1   rape   of  Good   Hope,  aff..     ISth    April.   1902,   71     T.J.R..   n.s..   122:     60 
W.    Hep.,   657. 
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1MWKRS   GIVEN    11  Y    LEGISLATURE. 

CANADIAN  PACIFIC  RAILWAY  v.  PARKE  ET  AX.1 

Ix  When-  rlh  Legislature  has  authorised  a  proprietor  to 
make  a  particular  UH-  of  his  land,  and  the  authority  given  is, 
in  tli*-  strict  sense  of  law,  permissive,  not  imperative,  the 
Legislature  must  l»e  held  to  have  intended  that  the  use  sanc- 
tioned' is  not  t<»  prejudice  the  common  law  rights  of  others. 

in.  The  respondents  had  power  under  the  British  Colum- 
bian legislation  to  divert  water  from  its  natural  channel  for 
the  purpose  of  irrigating  their  lands,  which  was  necessary  for 
their  proper  cultivation.  They  took  no  steps  to  carry  off 
the  -urplus  water,  and  the  natural  percolation  of  the  water  so 
lirought  upon  their  lands  injuriously  affected  adjacent  lands 
of  the  appellants  lying  at  a  lower  level. 

i'().  This  privilege  of  irrigating  their  own  land  with  foreign 
water  wa>  not  meant  by  the  Legislature  to  be  imperative,  and 
was  noi  in!  en  ded  to  exclude  all  right  of  action  by  neighbouring 
proprietors  for  injury  done  to  their  lands,  except  in  the  case 
of  ne-'lii:'  ace. 


I  -nun  WATSON,  p.  131  :  —  The  real  question,  therefore,  in  the  case 
no,  whether  these  provisions  ought  to  be  construed,  as 
being  in  their  substance,  as  well  as  in  their  form,  permissive  merely, 
and  subject  to  the  obligation,  which,  in  that  case  is  implied  at 
common  law,  that  the  irrigator  must  use  his  water  supply  so  as  not 
to  do  damage  to  adjacent  lands;  or,  whether  they  are  to  he  con- 
strued as  imperative,  and  therefore  as  empowering  the  irrigator,  so 
long  as  he  is  not  convicted  of  negligence,  to  inflict  any  amount  of 
injniy  upon  his  neighbour  without  incurring  responsibility.  The 
respondents  contended  for  the  second  of  these  alternatives  which 
has  been  adopted  by  the  courts  below,  but,  in  order  to  justify  their 
contention,  ii  is  incumbent  upon  (hem  to  sho\v  that  the  Legislature 
deliberately  intended  to  take  away  the  right-  of  individuals  to 
protect  their  property  against  invasion.  The  respondents  maintain 
that.  SO  long  as  they  are  not  negligent,  privilege  for  the  consequences 
of  which  they  are  not  responsible  of  causing  by  means  of  their 
irrigation,  a  Landslip  which  will  have  the  ultimate  effect  of  carry- 
ing the  lands  situated  at  a  lower  level  than  their  own.  together 
with  all  erections  upon  them,  whether  consisting  of  houses  or  rail- 
way-. into  the  Thompson  river.  Their  Lordships  have  been  unable 
1o  discover,  in  the  statutory  provisions  submitted  to  them,  any  suffi- 
cient ground  for  holding  that  the  privilege  of  irrigating  his  own 

1   British    Columbia,    rev.,     17th    June.    1899,    81    L,.  T.  R.,    127;      15    T.  L. 
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1  with  foreign  water  meant  by  the  Legislature  to  be  imperative, 
and  was  intended  to  exclude  all  right  of  action  by  neighbouring 
proprietors  for  injury  done  to  their  lands,  save  in  the  case  where 
Bucb  injiirv  was  occasioned  by  the  negligence  of  the  irrigator. 

CANADIAN   PACIFIC.  RAILWAY   v.   ROY  ' 

21.  A    railway  company  authorised   by  statute  to  earry   «>n 
its  railway  undertaking  in  the  place  and  by  the  means  adopted 
is  not   responsible  in  damages  for  the   injury  not  caused   by 
negligence,  but  by  the  ordinary  and  normal  use  of  its  railway ; 
or  in  other  words,  by  the  proper  execution  of  the  power  con- 
ferred bv  the  statute. 

tr 

22.  The  previous  state  of  the  eommon  law  imposing  liability 
cannot  render  operative  the   p'.-itive  enactment   of  a  statute. 
Xeither  the  civil  Code  of  L"\V.T   ( 'anada,   art,   356,   nor   the 
Dominion  railway  Act,  ss.  '.'_.  288,  --n  their  true  construction 
contemplates  the  liability  <>f   a    railu;  :ipany   acting  with 
its  statutory  powers:— 

23.  So  held,    where    tin-    respondent    had    Buffered   damages 
caused  by  sparks  escaping  from  one  of  the  appellant's  locomo- 
tive engines  while  employed  in  th>    ordinary  use  of  it-  railway. 

LORD    CHANCELLOR,    p.  !8:     The    serious    and    important 

question  sought  to  be  raised  in  i:;i  r  ihc  railway 

company,  authorized  by  statute  to  <  r   railway  under- 

taking in  the  place  and  by  the  mean-  that  they  d»  carry  it  on.  are 
responsible  in  damages  for  injury  not  caused  by  negligence,  but 
by  the  ordinary  and  normal  use  of  their  rail\\ 

Both  courts  below  have  held  that  in  the  Province  of  Quebec  the 
railway  company  is  so  responsible,  and  the  .ju.  -ti.m  is  whether  that 
is  the  law. 

The  argument  appears  to  be  founded  mi  the  suggestion  that 
Quebec  has  a  civil  law  of  its  own.  and  that  in  that  province  all 
corporations  like  all  other  persons  ar  msible  for  causing 

tern  pi  a  ted  by  the  Legislature,  and  11  constitute  an  action- 

wrong,  whether  imprudence  or  want  dl ;  and  another  article 

of  the  code  provides  that  civil  corporation-,  constituting  by  the  ; 
of  their  incorporation  ideal  or  artificial  persons,  are  as  > 
governed  by  the  laws  alTeeting  individuals,  saving  the  privil- 
they  enjoy  and  the  disabilities  they  are  subjected  to. 

If  the  immunity  claimed  for  the  appellants  were  simply 
upon  the  ground  that  they  were  a  corporation,  without  refer 


1  Quebec,    rev.,    isth    December.    1901.    L.  R,    1002.    App.    Cfi 
L.  T.  R  .  127;     71   I,.  J.  R..  TI.S..  51 ;     50  W.  Rep..  415;     18  T.  I,.  Rep.. 
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what  they  are  authori/.ed  to  do  in  that  capacity,  the  argument 
would  be  well  founded:  Imt  the  fallacy  of  the  suggestion  lies  in 
supposing  that  that  immunity  is  claimed  because  they  are  a  cor- 
poration. If  it  were  so,  there  would  lie  no  difference  between  the 
law  of  England  and  the  law  as  so  expounded  in  the  Province  of 
Quebec :  but  the  ground  upon  which  the  immunity  of  a  railway 
company  for  injury  caused  by  normal  use  of  their  line 
is  based  is  that  the  Legislature,  which  is  supreme,  has  authorized 
the  particular  being  so  done  in  the  place  and  by  the  means  con- 
templated by  the  Legislature,  and  that  cannot  constitute  an  action 
able  wrong  in  England  any  more  than  it  cannot  constitute  a  fault 
h\  the  ()iiehei-  Code.  The  principle  has  been  lucidly  expounded 
by  Lord  Hatherly  in  the  case  of  Geeddis  v.  Proprietors  of  Ban>n 
Reservoir  1  thus:— 

"If  a  company,  in  the  position  of  the  defendant  there,2  has 
done  nothing  but  that  which  the  Act  authorized — nay,  may  in  ft 
sense  be  said  to  have  directed — and  if  the  damage  which  arises 
therefrom  is  not  owing  to  any  negligence  on  the  part  of  the 
company  in  the  mode  of  executing  or  carrying  into  effect  the  powers 
given  by  the  Act,  then  the  person  who  is  injuriously  affected  by  that 
which  has  been  done,  must  either  find  in  the  Act  of  Parliament 
something  which  gives  him  compensation,  or  he  must  be  content 
to  be  deprived  of  that  compensation,  because  there  has  been  nothing 
done  which  is  inconsistent  with  the  powers  conferred  by  the  Act, 
and  with  the  proper  execution  of  those  powers. 

My  Lords,  I  say  the  proper  mode  of  executing  those  powers, 
because  it  appears  to  me  that  it  is  very  neatly  and  appositely  put 
by  Mr.  Baron  Fitzgerald,  in  giving  his  judgment  in  the  Court  of 
Exchequer  Chamber,  in  this  form.  Mr.  Baron  Fitzgerald  says:— 

"  The  substantial  question  raised  on  the  pleadings  in  the  first 
and  second  counts  of  the  declaration,  appears  to  me  to  be  whether 
these  acts  of  the  defendants  were  done  in  a  due  exercise  of  their 
authority,  under  the  local  and  personal  statute  which  has  been 
mentioned,  without  negligence."' 

And  Lord  Cairn,  in  the  case  of  Hammersmith  Rij.  Co.  \.  Brand,3 
points  out  that  it  would  be  a  repugnant  and  absurd  piece  of  legis- 
lation to  authorize  by  statute  a  thing  to  be  done  and  at  the  sarnie 
time  leave  it  to  be  restrained  by  injunction  from  doing  to  every 
thing  which  the  Legislature  has  expressly  permitted  to  be  done. 
Lord  Cairns  said  :— 

"  It  appears  to  me  that  the  effect  of  the  legislation  on  this 
subject  is  to  take  away  any  right  of  action  on  the  part  of  the 
landowner  against  the  railway  company  for  damage  that  the  land- 
owner has  sustained.  It  must  be  taken,  I  think,  from  the  stat.e- 

1  3   App.    Gas.,    438. 

2  CracknHl  r.   Corporation  of  Thotford,  L.  R.,  4  C.  P.,  629;     App.  Cas., 
1902,  629. 

3  21  L.   T.  R.,  238;    L.   R..   4    If.  T...   171. 
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nit-Mi  in  liis  case,  that  the  rai-lway  could  not  ho  used  for  the 
purposo  for  which  it  was  intended  without  vibration.  It.  is  cl<?ar 
tti  demonstration  that  the  intention  of  Parliament  was  that  the 
railway  should  he  used.  If.  therefore,  it  could  not  be  used  with- 
out vibration,  and  if  vibration  necessarily  caused  damage  to  the 
adjacent,  landowner,  and  if  it  was  intended  to  preserve  to  the 
adjarent  landowner  his  right  of  action,  the  consequence  would  be 
that  action  after  action  would  be  maintainable  against  the  railway 
company  for  the  damage  which  the  landowner  sustained  ;  and  after 
some  actions  had  been  brought,  and  had  sustained  the  Court  of 
Chancery  would  interfere  by  injunction,  and  would  prevent  the 
railway  being  worked — which,  of  course,  is  a  reducio  ad  absurd  urn, 
and  would  defeat  the  intention  of  the  Legislaure.  I  have  there- 
fore no  hesitation  in  arriving  .it  the  conclusion  that,  no  action 
would  be  maintainable  against  the  railway  company.'' 

This  permission,  of  course,  does  not  authorize  the  thing  to  be 
done  negligently  or  even  unne.-sarily  to  cause  damage  to  others. 
Much  was  argued  by  the  learm-d  counsel  for  the  respondent  a  I  • 
the  particular  jurisprudence  of  Quel.ee;  but  in  truth  there  is  no 
such  difference  between  the  law  of  England  and  the  law  of  Qiu 
in  this  respect  as  he  seemed  to  suppose.  The  law  of  England. 
equally  with  the  law  of  the  province  in  question,  affirms  the  maxim 
"Sic  iitere  tuo  ut  alienum  non  la  but  the  previous  state  of 

the  law,  whether  in  Quebec,  or  France,  or  Knirland,  cannot  render 
inoperative  the  positive  enactment  of  a  statute,  and  the  whole  • 
turns,  not  upon  what  was  the  common  law  of  either  country,  but 
what  is  the  true  construction  of  plain  words  authorizing  the  doing 
of  the  very  thing  complained  of. 

The  Legislature  is  supreme,  and  if  it  has  enacted  that  a  thing 
is  lawful,  such  a  thing  cannot  be  a  fault  or  an  actionable  wrong. 
The  thing  to  be  done  is  a  privilege  a-  wcf!  as  a  right  and  duty, 
and  it  seems  to  their  Lordship-  it  emncs  within  the  express 
language  of  the  Code  (art.  356). 

But  it  is  said  that  the  Dominion  Kailway  Act  itself  expressly 
maintained  the  liability  of  railway  companies  under  provincial  law 
for  damages  caused  by  their  operation,  and  s.  !'•.'  i-  r.-fern  d  to. 
This  may  be  disposed  of  in  a  sen  lev  That  section  refers  to 

compensation  under  the  Act,  and  not  to  damages  in  an  action  at 
all.  which  is  what  the  question  hen-. 

Sect.   283   is  more   plausibly   argue,]    t,>   have   maintained   the 
liability  of  the  company,   notwithstanding   the  statutory   pern 
sion  to  use  the  railway;  but  if  one  looks  at  the  heading  un 
which  that  section  is  placed,  and  the  great  variety  of     pro. 
which  give  ample  materials  for  the  operation  of  that  section,  it 
would  be  staining  the  words  unduly  to  give  it  a  construction  \\1, 
would  make  it  repugnant,  and  authorize  in  one  part  of  t 
what  it  made  an  actionable,  wrong  in  another.     It  would    r 
the  legislation  to  an  absurdity,  and  their  Lordships  are  of  o; 
that  it  can  not  be  so  construed. 
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MAYOR  OF  EAST  FREMANTLE  v.  AUMAIS  ' 

L'{.  When-  a  public  body,  acting  in  the  execution  of  their 
|;iil)lic  duties  For  the  public  benefit,  do  an  act  which  they  are 
authori/ed  hy  law  to  do,  and  the  act,  though  done  in  a  proper 
manner,  causes  special  injury  to  a  particular  person,  that 
person  has  no  remedy  unless  one  is  given  hy  sta'ute. 

!'"•.  The  appellant  corporation,  acting  -in  pursuance  of 
statutory  powers,  aiu-red  the  gradit  ut  of  a  street  in  the  town, 
and  therehy  seriou.sly  inoHVred  with  the  access  to  the 
respondent's  house. 

26.  The  act  under  which  the  appellants  aet^d  made  no 
provision  for  compensation  in  inspect  of  consequential  injury. 

L'7.  It  was  held  that  the  respondent  could  not  maintain  an 
action  against  the  corporation  in  respect  of  such  injury. 


M  \cx  \r<;im-:\.  page  "Mo:  —  The  law  has  been  settled  for 
last  Hit)  years.  If  n  person  in  the  position  of  the  appellants, 
acting  in  the  execution  of  a  public  trust  and  the  public  benefit,  do 
an  act  which  they  are  authorized  by  law  to  do,  and  do  in  a  proper 
manner,  though  the  act  so  dune  works  .1  special  injury  tf;  .1 
particular  individual,  the  individual  injured  cannot  maintain  an 
action.  He  is  without  remedy  unless  a  remedy  is  provided  by  the 
-inline.  That  was  distinctly  laid  down  by  Lord  Kenyon  and 
Kuller,  J..  and  their  view  was  approved  by  Abbot.  ('..).,  and 
the  Court,  of  King's  Bench.  At  the  same  time  Abbot,  ('.•'.. 
observed  that  if  in  doing  the  act  authorized  the  trustees  acted 
arbitrarily,  carelessly,  or  oppressively,  the  law,  in  his  opinion,  had 
provided  a  remedy.  Those  words,  "  arbil  rarily.  carelessly,  or 
opp  ly."  were  taken  from  the  judgment  of  (Uhli*.  ('../..  in 

Siiftut/  v.  Clarke,2  decided  in  181~>.  As  applied  to  the  circum- 
stances  of  a  particular  case  they  probably  create  no  difficulty. 
When  they  are  used  generally  and  at  large  it  is  not  perhaps  very 
easy  to  form  a  conception  of  their  precise  scope  and  exact  meaning. 
In  simpler  language.  Turner,  L.J.,  observed  in  a  somewhat  simpler 
case  Gallon-nil  \.  Corporation  of  London  R  that  "such  powers  are  at 
all  times  in  |,,  i  •  ivised  !>ond  fide  and  with  judgment  and  dis- 
cretion." And  a  recent  case  Soutwark  and  Vnu.rlnill  Water 
Conifiinnf  v.  Wtnnlxirorllt  Dixliict  Board'*  where  persons  acting  in 
the  execution  of  a  public  trust  were  sued  an  respect  of  an  injury 
likely  to  result  from  their  act,  the  present  Master  of  the  Rolls,  then 
Collins.  L.J.,  observed  that  "the  only  question  is,  has  the  power 


1  Western  Australia,  rev.,  18th  December,  1901,  85  L.  T.  R.,  732. 
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::   in   I.    T.   Rep.,   439;  L'  TV  n.  .1.  £  S..  'Jin. 
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he. -11  exceeded  ?  Abuse  in  only  one  form  of  excess.  Their 
Lordships  are  of  opinion  that  the  principles  laid  down  by  Lord 
Kenyon  and  Abbot,  C..L,  have  not  been  in  the  slightest  degree 
modified  by  the  more  recent  eases  referred  to  by  Hensman,  .L 
"hey  were  all  eases  where,  upon  the  ine  construction  of  the 
particular  statute  under  consideration,  the  court  hold  that  there 
was  no  intention  of  authorizing  interference  with  private  rights. 
In  (ii'ihUs  v.  I'roprictors  uf  Kami  Reservoir1  the  defendants  had 
flooded  the  lands  of  the  plaint ilTs,  and  had  done  so,  as  the  court 
held,  without  any  statutory  authority.  In  Metropolitan  Asylum 
District  v.  Hill-  the  remarks  of  Lord  Watson  must  be  taken  in 
connection  with  the  circumstances  of  the  case  with  which  his 
Lordship  was  then  dealing.  A.S  his  Lordship  observe2,  "  what  was 
the  intention  of  the  Legislature  in  any  particular  Act  is  a  question 
in  the  construction  of  the  Act."  There  it  was  held,  as  Lord 
Selborne,  L.C.,  pointed  out.  that  ilmv  was  no  statutory  right  to 
commit  and  that  no  use  of  any  I. mo!  which  must  necessarily  be  a 
nuisance  and  common  law  auihori/ed.  As  Lord  Blackburn 
served  in  a  later  case  Truman  \.  I.  ,  Brighton,  and  Soutli 

Coast  Bail  way,3  quoting  Bowen.  L..L.  then-  was  not  to  be  found  in 
the  Act  under  consideration  in  Metrop  Han  Asylum  Distru  I  \. 
Hill"  any  element  of  compulsion  up  ;mv  indication  of  an  intention 
to  interfere  with  private  righ  In  V^nnnn  \.  Vestry  of  St. 

James.4  in  the  very  sentence  quoted  by  lien-man.  J..  James,  L.J., 
went  on  to  say  that  he  was  of  opinion  that  there  was  no  legislation 
in  the  case  authorizing  the  vestry  to  in  with  private  rights. 

In  an  earlier  part  of  his  judgment  the  Lord  .1  had  observed: 

"there  are  no  words  here  that  authori/e  the  vestry  to  commit  a 
nuisance."  The  learned  counsel  for  the  appell.-mts  was  unable  to 
refer  their  Lordships  to  a  report  •  '*c  of  I\ 

Mayor  of  Kew  (not  reported  V 


.ii!  -  <>i    WIDOW   VM>  (  mi  i>:ti  v 

ROBINSON  v.  CANADIAN    PACIFK     RAILWAY  Co/' 

28.  In  the  interpretation  of  the  ('ivil  <",],.,  I!K'  earlier  law 
and  decisions  for  the  purpose  of  interpreting  the  provisions  of 
a  statutory  Code  can  only  be  justified  "ii  «»me  special  grnnd, 
such  as  the  doubtful  import  r.f  previously  acquired  technical 
moaning  of  tho  language  used  therein 


1   3   App.  Cos.,   430. 
'2   44   L.   T.   R.,   653. 

3  54   I..   T.   Rf>p..    250;    11    App.   Cas..    45. 

4  44   I..  T.   R.,   229. 

5  Supr.  C.,  Canada,  rev..  23rd  July.   1S92.  67  I,.  T.   R..  50:, :    i,    R.. 
Api>.   ('as.,   481;    61    I,.  J.   R.,  n.s..  79;    8   T.   L.  Rep..   722. 
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29.  By  article  2262    (2)    of  the    Civil  Code,    actions  for 
bodily  injuries  must  be     brought  within  a  year,  "  saving  thv 
special  provisions  contained  in  art.  1056  and  cases  regulated 
by  special  laws." 

30.  By  article  1056,  "  Where  a  person  injured  by  the  com- 
mission of  an  offence  or  a  quasi  offence,  dies  in  consequence 
without,  having  obtained  indemnity  or  satisfaction,  his  consort 
has  as  right  within  a  year  after  his  death  to  recover  damages 
from  the  person  who  committed  the  offence."        The  husband 
of  the  appellant  was  injured  by  the  negligence  of  the  servants 
of  the  respondents  and  died  fifteen  months  afterwards  in  con- 
sequence of  such  injuries  without  having  obtained  indemnity 
or  satisfaction.       His  widow  commenced  an  action  for  damages 
within  a  year  of  his  death. 

31.  It  was  held  that  it  was  not  a  condition  precedent  to  the 
widow's  rights  of  action  that  the  deceased  should  have  a  good 
cause  of  action  at  the  time  of  his  death,  but  that  his  claim  in 
respect  of  his  injuries  and  her  claim  in  respect  of  his  death, 
were  to  run  separate  courses  of  prescriptions,  and  that  her  claim 
was  not  affected  by  the  provisions  of  art.  2262   (2). 

VERDICT    FOB   DAMAGES  INAPPRECIABLE. 

KERRY  v.  ENGLAND  * 

32.  Where  a  jury  found   (1)   that  the  death  of  the  plain- 
tiff's wife  had  been  accelerated,  but  not  to   any  appreciable 
extent,  by  taking  a  dose  of  tartar  emetic  negligently  supplied 
by  the  defendants;     (2)  that  the     plaintiff  had     suffered    no 
damage  to  the  extent  of  $1,000  :— 

33.  The    action   must   be    dismissed,    because   the    damages 
attributable  to  the  defendants  were  on  those  findings,   (which 
could  not  properly  be  disturbed)  inappreciable  and  irrevocable. 
The  Court  of  Queen's  Bench  was  in  error  in  directing  a  new 
trial  on  the  assumption  that  the  findings    as  to  damages     are 
contradictory  and  illogical. 

See      CONTRACT:    Construction;    CORPORATION    (Municipal}: 
Damages  caused  by  bad  state   of  roads,  Damages  for 
works,  Xr</lir/mce. 


I  Quebec,  rfv.,    26th   July,   1ROR.   I,.   R.,   1898,   App.   Cas.,   742. 
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DEMURRAGE 

AFFREIGHTMENT:    Eod.  i-o 

DKPOSIT. 
See  BANK  AND  BANKING:    Transfer  of  deposit. 
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COMMON  EMPLOYMENT. 


GAMEKON  ET  AL.  v 


1.  Where  a  defendant  has  committed  negligence  by  one  of 
his  servants,  resulting  in  injury  to  the  plaintiff,  the  defence 
of  common  employment  is  available  to  him  only  where  he  can 
show  that  the  plaintiff  was  also  his  servant  at  the  time  of  the 
occurrence  of  the  injury. 

2.  Where  a  stevedore  had  contracted  to  discharge  a  vessel 
for  a  lump  sum,  the  fact  that  the  master  of  the  vessel  had 
control  over  the  incidents  of  the  discharge,  held  not  to  make 
the  servants  of  the  stevedore  the  servant  of  the  shipowner  so 
as  to  free  the  stevedore  from  liabilit  for  their  negligence. 


1  New   Zealand,   aff.,   25th   April,    1893,   68   L.   T.    R,   772;    62   L.   J.    R., 
n.s.,  85. 
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.'3.  When'  a  contract,  under  which  a  ship  was  discharged  of 
its  cargo,  did  not  provide  that  the  whole  work  was  to  1x3  done 
by  the  stevedore,  but  reserved  to  the  shipowners  the  employ- 
ment and  control  of  those  memlx'rs  of  their  crew  who  worked 
the  tackle  of  the-  ship  used  in  such  discharge. 

4.  The  shipowners  were  liable  to  a  servant  of  the  stevedore3 
for  injuries  occasioned  to  him  by  the  negligence  of  a  winch- 
man,  one  of  the  crew.  The  winchman  was  not  in  the  employ 
of  the  stevedores,  nor  subject  to  their  orders  and  control. 

EVIDENCE. 

AtiAlXST   WHITINGS. 

UA.NK  OF  A  r>  TUALASIA  v.  I'AI.M  1.1:.'- 

1.   The  principle  that   parol   it-timony  cannot   he   r<    i         i   to 
contradict  or  modify  tin-  terms  of  a   written  contract  doe-  n-a 
apply  to  a  document  which   forms  no  pan  of  the  contract,  and 
cannot  be  used  to  exclude  paml  evidence  of  the  circunistan 
attending  the  signature  of  one  of  the  panics  to  such  document. 

•2.    Parol  evidence  can;i»i   be  -aid  to  be  improperly  admil 
as  contradicting  or  varying  a   written   agreement,   w!  re- 

lates  to   the   circumstances   under    which    the    plaint  ill"-   namo 
was  appended  to  a  document  which  \va-  n«i  part  of  the 
ment,  but  which  was  placed    be  I'M  re   him    f.>r  -i-nat  uiv   bv  the 
defendant  after  the  agreement  \\a-  conclu.lt  .1. 

DON   MANTEL. 

Y    V.     Ml>UV." 


•'!.  The  appellant,  after  his  wife's  death,  3U<  1  hi-  dauirhtcr, 
the  respondent,  to  recover  as  creditor  or  her-.  If  and  hi-  wife's 
estate,  moneys,  which  he  alleged  that  In-  had  advanced  to  pur- 
chase properties  in  Quebec,  to  which  >he  wa-  <  ntitled  either  in 
her  own  right,  or  under  his  wife's  will:  h  was  held  on  tin 
evidence,  that  he  had  failed  to  establish  his  claim. 


1  N\-w   Zealand,   .iff..    3rd    February.    1894,    I.   II.    1894.    AIM>     Gas.,   1S5; 
70    L.  T.  R..    177;     6H    I..  J.  R..    n.s..    56. 

2  New  South  Wales,  aff..   31st  July.   lSJi7;    6fi   I,.   J.   R.   n  I.     I: 
1897.  App.  Cas.,  540. 

3  Quebec,  aff..  -4th  March.  1900.  L.  R..  1900.  App.  Cas.,  299;  •'.:  I .    .1 . 
n.s.,    58. 
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4.  liy  the  law  of  Quebec  no  gift  beyond  "  dons  modiques  >: 
is  permitted  from  ;i  husband  to  a  wife.  The  Court  of  Queen's 
Bench  held  that  articles  of  the  values  of  between  $5,000  and 
$H, DUO  oiveii  during  a  married  life  of  forty  years,  were  such 
modest  ones  as  the  law  would  not  interfere  with,  and  their 
Lordships  declined  to  dissent  from  those  who  dwelt  in  the  so- 
ciety  which  the  law  affected. 

LORD  IIounorsK,  page  61: — As  regards  the  question,  which  of 
the  two  national  laws  is  applicable  to  the  case,  it  is  necessary  to 
distinguish  between  different  parts  of  the  case,  and  to  see  precisely 
what  is  meant  by  saying  that  it  is,  or  is  not,  governed  by  the  law 
of  Vermont.  There  is  no  dispute  that  when  the  rMdys  married, 
the  ordinary  rule*  relating  to  husUmd  and  wife  in  Vermont  attached 
to  them,  whereby  they  were  separate  in  property.  Xow  it  is 
contended  that  when  they  acquired  a  domicile  in  Quebec  that  inci- 
dent of  their  marriage  contract  was  altered.  The  appellant's  suit 
is  not  found  on  the  principle  that  there  was  community  of  goods 
between  himself  and  his  wife.  That,  indeed,  would  be  fatal  to 
his  case,  which  rests  throughout  on  the  view  that  he  and  his  wife 
wen-  separate,  and  that  she  borrowed  money  of  him  in  order  to 
purchase  property  for  herself.  So  far  it  is  clear  that  the  law  of 
Vermont  applies.  The  question  is  whether  it  applies  to  gifts 
between  husband  and  wife  domiciled  in  Quebec.  The  Quebec  law 
interposes  no  difficulty  as  regards  separation  or  community  of 
goods.  On  these  points  it  leaves  parties  contemplating  marriage 
free  to  make  what  contracts  they  think  fit.  and  as  they  may  make 
contracts  in  Quebec  they  may  equally  bring  into  Quebec  ready- 
made  contracts  and  leave  them  untouched.  As  regards  gifts  be- 
tween husband  and  wife  the  parties  are  not  left  to  freedom  of 
contract.  They  are  positively  prohibited  from  making  such  gifts. 
And  considering  the  nature  of  the  prohibition  and  the  very  strin- 
gent  terms  of  section  (>  of  the  Civil  Code,  the  view  of  the  Superior 
Court  presents  grave  difficulties. 

LIBEL. 

JtXolKK   V.    DKL.MEGE.1 

."..  Wherever  a  communication  is  privileged,  it  is  not  neces- 
sary for  the  defendant  in  an  action  for  libel  to  prove  boii'i 
//Vr\;  the  onus  is,  on  the  other  side,  to  show  malice. 

I).  There  is  no  distinction  in  this  respect  between  different 
classes  of  privileged  communications. 


1  Jamaica,    rev..    19th    December,    1890,    39    W.    Rep.,    388;     L.  R.,    1891, 
App.   Cas.,    73;     60   L.  J.  R.,    n.s.,   11. 


EVIDENCE  IM 

7.  Where    n    jnrv    was    (old    thai    the    exi-tenee    of    pri\  ilege 
di  pend<xl  on  their  finding  that  the  defendant  honestly  believed 
his  statement   to  lie  true,  this  wa>  a  misdirection. 

Loitn   M  \r\AGim:x.   page  38!)  :  —  See  under   Lim.i.:    Privileged 
communications. 

NOTARIAL    HKKI). 

TUTST   AM)    I,  HAN    ('oMI'ANY   OF   CANADA    V.   (!  \ITIIIKK.1 

8.  In  an  action  to  annul   a  deed  of  hypothecary  obligation, 
signed   by  a  married  woman   to  pay  the  debt   oi    her  husband, 
under  artiele    l:)01   of  the   Civil   Code,   verbal  evidence   is  ad- 
mitted to  prove  the  fact  that    the  obligation  was  not  given  on 
behalf  of  the  wife,  but  w;.s  for  the  b,  netit  of  the  husband. 


LORD  LlNDLEY.  page  !*»•.':  M.  Ilo'dane  contended  that  so 
a?  the  notarial  act  was  not  set  aside  upon  an  improbation,  evidence 
to  contradict  it  was  not  inadmissihle  :  and  he  referred  to  art-. 
1208,  1210  and.  1211  of  the  Cod.'  in  support  of  this  content 
But  the  notarial  act  merely  says  that  the  money  was  lent,  paid, 
and  advanced  to  the  wife,  whieh  was  prrl'eeily  true.  The  effect 
of  a.  notarial  act  has  been  much  sed  in  Lower  Oanad 

Co.wttc  v.    \'in<'t'-;  and  although   it  seems  settled   that   a   notarial 
act  is  conclusive  proof  that    the  n   it   were  stated 

the  notary  and  were  accepted  by  him  t  •<  he  true,  i  appear 

settled  that  the  truth  of  tlvve  facts  eanmu  ept 

in  an  improbation  proceeding.      However  this  m;i  im- 

ing  that  the  notarial  act  in  i  -;iould  <m- 

plete  proof  of  what  is  stilted  in   it.  their   I,ordsh  :    think 

it  follows  that  it  should  be  accepted,  a-  complete  pro.if  of  anything 
else;  and  they  decline  to  accept  it  as  complete  proof  of  what 
might  be  naturally  inferred  from  i'  if  DO  further  evidence  were 
forthcoming. 

SECOXHAKY    KVIOKXCK. 

l'""i;.  \[     \  .    r.AXTKU.3 

1>.    Artieh     1^'!:!.   paragra])h   <i  of  th,    (  'ivil   Code  of  Qu 
authorizes  ifeception  of  secondary  evidence  of  bought  and  - 
notes   in   possession   oi    the-  adverse   party    without   a    no 
produce:  and  an  objection  thereto  not   taken  at  the  trial  eai 
lx>  taken  in  appeal. 


1   Quebec,  aff..   Hrd    November.   1903,   I,.  R.,   1904.   A|>p.   ('as.,   94. 

1'   R.  J.  Q  .    7.   R.   R..   512. 

3  Quebec,   r.-v..  2nd    May.    1000.   I.    R.    1000,    App.  Pas.     :6T. 
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SIR  HENRY  STRONG,  page  17"  : — It  was  contended  on  behalf  of 
the  respondent  that  secondary  evidence  of  the  bought  and  sold 
notes.  Mild  of  the  final  account  delivered  to  the  respondent,  was 
not  admissible,  inasmuch  as  no  notice  to  produce  was  given.  This 
objection  does  not  seem  to  have  been  made  at  the  trial,  when,  if 
it  was  Mi-tainable,  the  omission  might  have  been  remedied,  and 
their  Lordships  are  of  opinion  that  it  cannot  be  maintained,  not 
only  for  thai  reason,  but  also  for  the  reason  that  art.  1233.,  para- 
graph i'>.  aiilhori/es  the  reception  of  oral  proof  in  cases  where 
the  written  proof  is  "in  the  possession  of  adverse  party"  without 
adding  any  requirement  of  a  notice  to  produce  or  a  subpoena  duces 

um  in  such  a  case.  It  was  asserted  by  counsel  for  the  appel- 
lants in  answer  to  the  objection  ^i> ••*  it  was  not  the  practice  in 
the  Quebec  Courts  to  give  such  notices,  and,  as  no  text  of  either 
the  Civil  Code  or  the  Code  of  Procedure  establishing  such  a  pro- 
cedure could  be  referred  to,  nor  any  authority  produced  upon  the 
point,  their  Lordships  are  of  opinion  that  they  cannot  give  effect 
to  such  an  objection  derived  from  the  practice  of  the  English 
Courts  not  shown  to  be  applicable  in  the  Province  of  Quebec. 

STOCK  TRANSACTIONS. 

FORGET  ET  AL.  v.  BAXTER.1 

10.  In  an  action  by  stockbrokers  against  their  principal  to 
recover  the  balance  of  their  account,  in  respect  of  sales  and 
purchases  of  shares  for  private  speculation  on  his  account:— 

11.  It  was  held,  (1)  that  these  transactions  were  "commer- 
cial matters"   within  art.   1233,   Civil  Code,  which  the  plain- 
tiff might  prove  by  oral  evidence ;    and  that  a  plaintiff  was  a 
competent  witness  under  sec.  2  of  54  Viet.,  c.  45. 

12.  An  admission  by  the  defendant  in  his  deposition  that  he 
employed  the  plaintiffs  as  his  stockbrokers,  and  that  they  bought 
and  sold  something  for  him,  is  a  sufficient  commencement  of 
proof  in  writing  under  art.    1233  (7)  to  let  in  oral  evidence 
of  the  particulars. 

13.  The  defendant  in  giving  authority  to  the  plaintiffs  to  do 
business  on  tlw  Stock  Exchange  must   be  taken,  in  the  absence 
of  evidence    1<>   the   contrary,    to   have   employed    them   on  the 
terms  of  the  Stock  Exchange,  and,  therefore,  to  have  authorized 
the  .-;ilc  of  his  shares  on  failure  to  supply  them   with  the  re- 
quisite fund-. 


1   Quebec,  rev.,   2nd    May.   1900,   L.  R.,   1900,  App.   Cas.,   467;     82  L.  T.  R., 
510;     69   L.  J.  R.,   n.s.,   101. 
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Sn;  I  h:\KV  STUOXC;,  page  !">:  I'.ul  there  is  a  broader  ground 
for  admitting  proof  by  testimony  in  this  case,  namely,  that  tho 
transactions  in  questions  arc  commercial  matters  within  the  pro- 
vision continued  in  paragraph  I  of  art.  K'33.  Neither  in  this 
nor  in  any  other  article  of  the  Code  is  there  to  be  found  any 
definition  of  the  meaning  of  the  term  "commercial  matters."  It 
cannot  be  doubted  that  the  business  carried  on  by  the  appellants 
as  stockbrokers  was  of  a  commercial  nature,  nor  that  the  purchases 
and  sales  of  shares  by  the  appellants  for  the  l»ehoof  of  the;  respon- 
dent in  the  ordinary  course  of  that  business  were  operations  of 
commerce.  It  does  not  appear  to  their  Lordships  that  the  fact 
that  the  respondent  was  not  himself  a,  dealer  trading  in  shares, 
but  that  his  object  in  buying  and  selling  through  the  agency  of 
the  appellants  was  that  of  private  speculation  only,  in  any  way 
detracts  from  the  commercial  character  of  these  transactions  as 
regards  the  appellants.  UnJe—  .-u.-h  a  construction  is  adopted, 
very  great  inconvenience,  if  not  actual  obstruction,  must  Result 
in  the  despatch  of  business  according  to  the  methods  in  general 
use,  for  it  must  be  often  impossible  to  obtain  the  strict  literal 
proof  required  in  ordinary  civil  matters.  Their  Lordships  are, 
therefore,  of  opinion  that  tin  execution  l«y  the  appellants  of  the 
respondent's  commissions  cuii.-tiiuied  "  commercial  matters  ''  within 
art.  1233,  which  it  was  open  to  them  to  prove  by  oral  evidence. 

Sec  CONTRACT:  Oral  evidence',  ('KIMINAL  LAW;  INSOLVENCY: 
EoJ.  TO.;  INSURANCE:  (Fire)  il»,1.  r<>. :  RESPONSIBILITY: 
E-oiL  vo. 

EXPROPRIATION. 

I  NDKMMTY. 

SAI-NHY    v.    THE    WATER    COMMISSION!  i>    OF    THE    CITY    OF 
LONDON.' 

1.  Where  commissioners  de-sired  to  appropriate  a  person's 
water  rights,  or  to  acquire  an  easement  over  his  property,  as 
well  as  where  they  desire  to  appropriate  hi-  land,  they  must 
first  take  some  steps,  such  as  serving  him  with  a  notice  to  treat, 
to  have  tlie  compensation  determined  1>\  arbitration,  and  that 
in  default  of  their  taking  such  stops,  ihe  appellant  could  sue 
tli<-m  at  law  for  the  act  complained  of,  and  was  entitled  to 
an  injunction  to  restrain  them  from  continuing  the  wrongful 
act 

LORD  MACNAGIITEX,  page  30:— Their  Lordships  agreed 
opinion  expressed  by  the  majority  of  the  judges  of  the  Supr 

1   Supr.  C.  of  Canada,  rev.,  9th   November.   1905,   22   T.  L.  Rep..   37;     76 
L.  J.,  P.  C.,  n.s..   25. 
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Court,  that,  assuming  that  to  be  so,  the  water  was  nevertheless 
required  for  the  purpo-e  of  the  waterworks  within  the  meaning 
of  the  Act,  and  the  conimi-.-ii>ners  would  be  acting  within  their 
powers  in  appropriating  the  appellant's  land  and  water  rights 
provided  they  had  taken  the  neeessary  step-  for  that  purpose.  The 
question  was  whether  they  had  done  so.  Their  Lord-hips  were 
of  opinion  that  hefoiv  the  eonnn  issioners  could  expropriate  a  land- 
owner, they  must  iirst  set  out  and  ascertain  what  parts  of  his 
land  they  require,  and  must  endeavour  to  contract  with  the  owner 
for  the  purchase  thereof.  In  other  words,  they  must  give  to  the 
landowner  notice  to  treat  for  some  definite  subject  matter.  And 
a  similar  procedure  seemed  to  be  necessary  where  the  commissioners 
desire  to  appropriate  a  person's  water  rights  or  to  acquire  some 
easement  over  his  property.  The  arbitration  clauses  only  came  into 
operation  or  disagreement  as  to  the  amount  of  purchase  money, 
value  or  damages,  which,  in  itself  implied  some  previous  treaty 
or  tender  involving  notice  of  what  was  required.  Their  Lord- 
ships thereof  were  of  opinion  that  the  commissioners  had  not 
put  Themselves  into  a  position  to  compel  the  appellant  to  go  to 
arbitration.  Provisions  for  that  purpo-e.  such  as  were  found  in 
the  present  Act.  were  only  applical  le  to  acts  done  under  the  sanc- 
tion of  the  Legislature  and  in  the  mode  prescribed  by  the  Legis- 
lature. In  this  instance  the  commissioners  had  not  proceeded  in 
accordance  with  the  directions  of  their  Act.  and,  consequently,  the 
appellant  had  not  lost  his  ordinary  ri-dit  of  action  for  the  trespass 
on  his  property.  In  coming  to  that  conclusion  their  Lordships 
followed  the  principles  laid  down  by  this  Hoard  in  ( '»r/>or<ili>in 
of  I'nrlcil'iih'  \.  HV.s'/,1  and  \orlli  Shore  li'ml  irn//  ('<>.  \.  I'ion.- 
thonght  the  provi-ions  of  the  Acts  in  question  in  those  cases  v, 
MMiiewhat  different.  It  wa>  contended  by  Mr.  Aylesworth  that, 
at  any  rate,  the  Court  in  the  exercise  of  its  discretion  should  have 
given  the  appellant  a  Judgment  for  damages  only  and  not  for  an 
injunction.  The  acts  complained  of  in  the  present  case  were 
an  illegal  taking  of  the  appellant's  land,  and  an  interference  with 
the  free  use  by  him  of  his  property,  and  the  damages  had  been 
found  to  be  of  a  substantial  character.  Tt  had  been  frequently 
pointed  out  that  to  refuse  an  injunction  in  such  a  case  would  be 
to  enable  the  defendant  to  expropriate  the  plaint i If  without  statu- 
tory authority  (if  any*.  See  /  in /n  rial  (in*.  /,/'/////  /tinl  Coke  Corn- 
/ititiii  v.  Urontlli r at."  and  Sln'll'i'r  v.  ('ill/  of  Loinloii  Kh-clr'n-  Lif/lil- 
in<l  ('"in /KII///.'  If  and  when  the  respondents  thought  lit  to  pro- 
ceed under  the  Act  to  expropriate  the  appellant  the  injunction 
would  come  to  an  end.  but  it  wa-  not  necessary  to  qualify  it  ly  any 
words  for  that  puipo-e. 


1  12   App.   Cas.,   602. 

2  14   App.   Cns.,  612. 

3  7   H.   T,    C.,    1900. 
•4    1    Ch..    287.    1S95. 
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I'KKKY   v.   <'Lissoi.ii.1 

2.  A  per-"ii  MI  possession  iif  huul  in  the  character  of  owner, 
and  having,  therefore,  a  good  title  against  all  the  world  but 
rlie  rightful  OWIHT.  has  ;i  ]>rnn«  facie  claim  to  compensation 
f»r  the  compulsory  taking  of  such  land  und-er  statutory  powers. 

Lotti)  M  U-XAOJIITKN.  pa-re  21: — It  cannot  he  disputed  that  a 
person  in  possession  of  hind  in  the  assumed  character  of  owner, 
and  exercising  peaceably  the  ordinary  rights  of  ownership,  has 
a  perfectly  good  title  against  all  the  world  hut  the  rightful  owner. 
And  if  the  rightful  owner  doe-  ii"t  eome  forward  and  assert  his 
title  by  process  of  law  within  the  period  prescrihed  by  the  pro- 
visions of  the  Statute  of  Limitations  applicable  to  the  case,  his 
right  is  forever  extinguished,  and  th"  possessory  owner  acquires 
an  absolute  title.  On  behalf  of  the  Minister  reliance  was 
on  the  case  of  Dor  d.  C'<irt<  >  \.  Barn  ird,3  which  seems  to  lav  down 
this  proposition -- that  a  person  ha\iin:  "uly  a  possessory  tit1 
land  be  supplanted  in  the  !>y  another  who  has  him 

no   better  title,   and   afterwards    I  riiiLrs   an    aetion   to   recover 
land,  he  must  fail  in  case  he  shows  in  th-  e  proceedings 

that,  the  title  on  which  h"  seeks  to  recover  \\.  -  !y  possessor}-. 

It    is.  however,   difficult,   if   not    imposed. •.    to   rivoneile  tli 
with  the  later  case  of  Aslirr  v.   \\'i,ii-  in  whi. 

v.  Rarunrtl-  was  cited.     Thr  judgnieni   of  ('h  •  C'ockburn 

is  clear  on  the  point.      Thr  HM   of  i  <•]   concurred,  and   it 

may  he  observed  that  one  of  the  menil-  ;irt    in   . U//T 

v.  Whiteloclc*  (^fr.  Justice  Ln-h)  had  h  :  fort 

fu]  party  in  Dor  d.  Cnrti'r  v.  P,nrini'          Thr 

the  (-01111  arrixcd  in  Dor  <l.  Curler  \.  -  -istent 

with   the  views  of  such  eminent  aiiihoriti^  on    r<-al    pi-M|n'i-ty   law 
as  ^fr.  Preston  and   Mr.  .Jo.-hua    Willia1  I:  -ed   to   tlm 

opinions  of  modern  text-writers  of  such   v  ml  authority 

Professor    Maitland    and    Mr.    .In-tin-    ||..  Supr- 

Court  of  the   United   States. 

Their    Lordships    are    of   opinion    that    it    is    impossible   to   say 
'hat  no  prinin  facie  case  for  com  pen-  rn  disclosed. 

They  do  not  think  that  a  case   for  compensation  is  necessarily 
excluded   by   the  circumstances  that,   under   the  provisions  of 
Act  of    1000,    the    Minister   acquired  ly    the   title 

person  in  possession  as  owner,  but  also  thr  title,  whatever  it   i 
have   been,   of   the   rightful    owner   out    of   possession    who    ii'\> 
ie  forward   to  claim    the  land   or  the  compensation   | 


1  Xew  Smith  Wales,  aflf ..   1!«06.  76  I.    J.   R..  n.s..  19. 

2  13   Q     R..   945. 

3  I..    R..    1    Q.    H  .    1 
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respect  of  it.  and  who  is,  as  the  Chief  Justice  says,  "  unknown 
to  this  day." 

Tlic  Act  throughout,  from  the  very  preamble,  has  it  apparently 
in  contemplation  that  compensation  would  be  payable  to  every  per- 
son deprived  of  the  land  resumed  for  public  purposes.  It  could 
hardly  have  been  intended  or  contemplated  that  the  Act  should 
have  the  effect  of  shaking  titles  which  but  for  the  Act  would 
ha\e  been  -ecure.  and  would  in  process  of  time  have  become  abso- 
lute and  indisputable,  or  that  the  (iovcrnor,  or  responsible  Minis- 
ter- acting  under  his  instructions,  should  take  advantage  of  the 
infirmity  of  anybody's  title  in  order  to  acquire  his  land  for  nothing. 
Even  where  the  true  owner  after  diligent  enquiry  cannot  be  found, 
the  Act  contemplates  payment  of  the  compensation  into  Court  to 
be  dealt  with  by  a  Court  of  equity. 

It  only  remains  for  their  Lordships  to  express  their  opinion  that 
the  valuation  to  be  made  should  be  a  valuation  of  the  land  as 
at  the  date  of  the  notification  of  resumption. 

When  the  valuation  is  made  it  will  be  for  the  claimants  to 
take  such  proceedings  as  they  may  be  advised  to  recover  the  amount, 
unless  the  Minister  thinks  fit  to  pay  them  or  to  pay  the  money 
into  Court. 

See  PROPERTY,  Eod.  vo.  ;  STATUTES:  Eod.  vo. 

EXTRADITION. 

JURISDICTION. 

FXITED  STATES  OF  AMERICA  v.  GAYNOB  ET  AL.1 

1.  The  respondents  having  been  arrested  in  Montreal  by 
order  of  the  Extradition  Commissioner  for  an  alleged  extra- 
dition offence  in  the  State  of  Georgia,  were  remanded  by  him 
i<>r  the-  purpose  of  affording  the  prosecution  an  opportunity  of 
proving  its  case.  Thereafter,  one  judge  in  Quebec  issued  on 
their  application  and  then  quashed  writs  of  habeas  corpus, 
while  another  judge  afterwards  issued  similar  writs  and  dis- 
charged the  respondents  from  custody  on  the  ground  that  no 
extradition  offence  had  been  disclosed  against  them  in  the 
proceedings  before  him:— 

i'.  The  -hidical  Committee  held  that  this  was  the  question 
which  the  Kxtradition  Commissioner  had  jurisdiction  to  in- 
vestigate on  the  remand  which  lie  had  ordered,  that  his  remand 
warrant  could  not  be  treated  as  a  nullity,  that  the  respondents 
wen-  in  lawful  on-tody,  and  that,  in  consequence,  the  judge 
had  no  jurisdiction  to  order  their  release. 


rev.,  8th  February,  1905,  L.  R.,  1905,  App.  Cas.,  128; 
92  L.  T.  R.,  276;  74  L.  J.  R.,  Ti.s.,  44;  21  T.  L.  Rep.,  254. 
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EAKL  OK  HALSWIIY,  L.C.,  page  1IM  : — Now,  the  only  question 
which  tlie  learned  judge  had  t<»  determine  was  whether  the  accused 
were  at  the  lime  of  the  issue  of  the  writ  in  question  in  lawful 
eiistoily.  If  I  hoy  were,  he  had  no  jurisdiction  to  release  them,  hut 
uas  hound  to  remand  them  to  custody;  and  up  to  this  point  it  is 
difficult  to  see  what  ground  could  he  even  suggested  for  their 
release. 

The  offence  of  theft  was  an  offence  which  made  the  offender 
lialtle  to  extradition. 

The  commissioner  was  invested  by  the  Extradition  Act,  with 
all  the  powers  of  a  judge  in  that  behalf,  and  under  the  commis- 
sioner's warrant  the  officer  Inning  the  custody  of  the  accused  was 
to  receive  and  keep  them  till  a  particular  date  (May  2?th,  1902), 
and  then  bring1  them  before  the  commissioner  to  be  further  dealt 
with  according  to  law. 

It   is  difficult  to  understand  what    is  the  supposed  unlawfu' 
of  the  custody,  and  it   is  only  upon  the  supposed  unlawfulness  of 
the  custody  that  any  .application    for  discharge  could  be  founded. 

It  was  probably  owing   to  some  mistak  o  the  jurisdi< 

of  the  commissioner  that  any  \\  rit  was  issued.     At  all  events,  when 
the  facts  were  placed  before  Andrews,  •'..  and  the  prisoners  \\ 
brought  before  him  under  his  order,  the  learned  judge  did  what 
was  obviously  right.      II-  remanded  them  to  their  lawful  custody, 
from  which  they  never  ought  to  have  been   removed. 

Page  13G: — Their  Lordships  are  of  opinion  that  Andrew.-.  .1., 
was  quite  accurate  in  what  he  then  did.  There  had  1.-  en  a  ivgular 
and  proper  application  to  the  K>  tradition  Commissioner,  who  had 
appointed  a  day  for  the  regular  procedure  in  extradition,  and  had 
in  the  meantime  committed  the  accused  to  the  proper  custodv  hv 
way  of  remand. 

Andrews,  J.,  was  apparently  not  informed  of  this,  and  he  is-ued 
the  writ  of  hahcns  corpus,  but  (as  will  !«•  pointed  out   hereafter) 
the  writ,  if  issued,  could  have  no  other  r>  turn  than  that  tl 
detention  was  a  lawful  remand   by  a   commissioner  having  juris- 
diction over  the  subject-matter  of  the  inquiry. 

When  the  learned  judge  found  out  the  mistake  that  had  been 
made,  he  at  once  proceeded  to  put  it  right,  and  then  the  somewhat 
extraordinary  intervention  of  Caron.  .'..  took  place,  which  has 
given  rise  to  this  appeal.  Notwithstanding  the  judgment,  of 
Andrews,  J.,  before  him,  who  had  ju-ily  pointed  out  that  the 
matter  stood  for  adjudication  before  him.  the  learned  judge  .issued 
a  writ  of  habeas  corpus  returnable  before  himself,  and  ultima1 
discharged  the  accused  from  custodv  upon  grounds  which  tin  ir 
Lordships  have  some  difficulty  in  following. 

Caron,   J..    first  gets   rid   of   the   adjudication   by    .\ndnw-.   J., 
by  misapprehension  of  that  learned  judge's  language.      An 
.'..   undoubtedly  did   decide   the  question   before   him.   which    was 
whether  Mr.  Commissioner  Lafontaine's  order  showed  a  sufficient 
cause  of  detention,  and  he  decided  that  it  did. 
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Andrews.  J..  gave  his  reasons,  and  thus  Caron,  J.,  confuses 
with  the  adjudication.  The  adjudication  was  (a)  the  determination 
that,  the  imprisonment  was  lawful,  and  (I )  the  indorsement  on 
the  writs  that  they  were  quashed.  That  is,  in  point  of  law,  the 
judgment,  and  though  it  is  common  enough  to  speak  of  a  learned 
judge's  judgment  in  referring  to  the  reasons  by  which  that  judg- 
mrnt  is  supported,  it  is  somewhat  singular  to  find  a  learned  judge 
himself  confusing  the  two  things. 

The  substance  of  Taron,  -l.'s,  determination  appears  to  have 
been  that  no  offence  within  the  meaning  of  the  Extradition  Act 
was  shown  upon  the  document  that  had  been  brought  before  him 
by  a  writ  of  <-<:rtiornri.  Their  Lordships  are  wholly  unable  to 
agree  with  him.  There  was  an  accusation  of  theft,  which  is  an 
offence  in  both  countries;  but  the  learned  judge  does  not  appear 
to  have  apprehended  that  an  accusation,  on  information,  of  theft 
was  enough  for  the  claim  to  arrest  ami  detain.  Whether  the 
accusation  was  well  founded,  or  whether  there  was  enough  to 
justify  the  K \traditi on  Commissioner  in  committing  for  surrender 
was  a  question  which  would  have  been  regularly  brought  before 
him  and  determined  at  the  proper  time  if  the  due  course  of  justice 
Ifad  not  been  interfered  with  by  the  interposition  of  the  learned 
judge.  The  learned  judge  accurately  points  out  that  a  conspiracy 
is  not  an  offence  within  the  treaty,  and  because  an  indictment 
for  conspiracy  has  been  framed  in  which  acis  of  larceny  are  charged 
as  o\eri  acts  of  the  conspiracy,  the  learned  judge  seems  to  think 
that  the  I'niled  States  (Jovernment  are  estopped  from  treating 
them  as  distinct  and  independent  acts  of  larceny.  The  whole 
matter,  and  intrr  n/iti  how  much  evidence  then1  was  of  larceny, 
would  have  been  duly  and  properly  investigated  if  the  case  had 
been  allowed  to  lake  its  proper  course.  Their  Lordships  do  not 
mean  to  suggesl  that  the  writ  of  Inihru*  corpus  is  not  applicable 
\\hen  there  is  a  preliminary  proceeding.  Kadi  case  must  depend 
upon  its  own  merits.  Hut  when-  a  prisoner  is  brought  before 
a  competent  tribunal,  and  charged  with  an  extradition  olfeiive 
and  remanded  for  the  express  purpose  of  affording  the  prosecution 
the  opportunity  of  bringing  forward  the  evidence  by  which  that 
accusation  is  to  lie  supported;  if.  in  such  a  case,  upon  a  writ 
of  Inihrns  cm-jinx,  a  learned  judge  treats  the  remand  warrant  as 
a  nullity,  and  proceeds  to  adjudicate  upon  the  case  as  though 
the  whole  evidence  were  before  him.  it  would  paraly/e  the  admin- 
istration of  the  justice  and  render  it  impossible  for  the  proceedings 
in  extradition  to  he  ellVcti\e. 

The  proceedings  are  very  simple:  information  and  arrest;  then, 
r  at  once  or  on  remand,  the  judge  investigates  the  case,  and 
cither  discharges  or  makes  up  his  mind  to  commit  for  extradition; 
and,  if  he  does  the  latter,  he  has  to  inform  the  accused  person 
that  lie  will  not  he  surrendered  for  fifteen  days,  in  order  to  afford 
him  an  opportunity  of  bringing  the  legality  of  his  surrender  before 
a  count  of  justice. 

v  * 
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FISHING    RIGHTS, 
<;KAXT  OF 

CABOT    v.    Tin-.    ATTORNEY-GEXKH  \i     \<>\i   TIN-:    I'KOVIXCE   OF 
QUEBEC.  1 

1.  The  prant  to  apjifllant  was  held  n«'i  r-i  ^riv«-  tlu>  cxclii>i\  •>• 
riirht  t<»  tish  for  salmon  opposite  the  land.--,  ihr  suhjeet  of  \\\>- 
grant 

FORGERY. 

BANKS  AND  HANKIN<;:    Forged  Cheque. 


I   Quebec,  aff..   31st  July.   1907.   23  T.  L.  R.,   762. 
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FRAUD. 

CONFESSION   OF   JUDGMENT. 

EDISON  CKNKRAL  KLKCTIIICITY  Co.  v.  WESTMINSTEB  AND  \TAN- 
«  orvER  TRAM  \v.\v  Co.1 

1.  Where  a  statute  enacts  that  in  case  any  person  in  insolvent 
circumstances  voluntarily  or  by  collusion  with  a  creditor  gives 
a   ront'e-sion  of  judgment,   cognovit   aciionem,  or   warrant   of 
attorney  to  confess  judgment,  with  intent  to  defraud  or  delay 
his  creditors  or  to  give  undue  preference  to  a  particular  cre- 
ditor, pressure  by  such  creditor  is  no  answer  to  a  case  which 
alleges  collusion.     Collusion  in  such  an  enactment  means  agree- 
ment or  acting  in  concert. 

SIR  RICHARD  COUGH,  page  38: — If  the  appellants'  case  had  only 
been  that  there  was  a  fraudulent  preference  of  the  bank,  the  pres- 
sure by  the  bank  might  have  been  an  answer  to  it;  but  their 
Lordships  do  not  see  how  pressure  alone  can  lie  an  answer  to  a 
ease  which  alleges  collusion.  The  statute  is  in  the  alternative. 
The  confession  of  judgment  may  lie  given  either  voluntarily  or 
by  collusion  with  a  creditor.  In  either  case,  if  there  is  the  intent 
to  defeat  or  delay  creditors,  or  to  give  a  preference  over  other 
creditors,  the  confession  is  made  nu]J  and  void  against  creditors. 
In  dill  v.  Confincntnl  (ins  Co.,  1872,2  Lord  Bramwell  said,  that 
the  word  "collusion"'  only  signified  agreement.  In  their  Lord- 
ships' opinion,  "  collusion ''  in  this  section  means  agreement,  or 
acting  in  concert. 

FRADULENT   MISREPRESENTATIONS. 

|!AI;I;KTTE  v.  LE  SYNDICAT  LYOXNAIS  DU   KLONDYKE.S 

2.  The  judgment  of  the   Supreme   Court  of   Canada 'f   \vas 
reversed  up»»n  the  ground  that  the  charges  of  fraudulent  mis- 
representations on  the  sale  of  certain  mining  claims   had  not 
been  established. 

IN    CONTRACT. 

ASSF.TH   COM  I' ANY    V.    M  KRK   RoilII    KT   AL.5 

3.  The  fraud  which  must  be  proved  in  order  to  invalidate 
the  title  of  a  registered  purchaser  for  value,  must  be  brought 
home  to  the  person  whose  title  is  impeached,  or  to  his  agents. 
He  cannot  be  affected   by  the  fraud  of  persons  through  whom 

1  British    Columbia,    rev.,    21st    November,    1896,    66    L.  J.  R.,    n.s.,    36; 
13    T.  L.  Rep.,   62. 

2  41   L.  J.  Ex.,   176;     L.  R.,   7   Ex.,   332. 

3  Supr.   C.,  Canada,  9th  May,   1907,  rev.,  23  L,.  T.  Rep.,  532. 

4  36   Supr.  C.  Rep..   270. 

5  New  Zealand,  rev.,   1st  March,   1905,   92  I,.   T.  R.,   397. 
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he  claims  unless  knowledge  of   it    is   brought    home   to   him   «r 
his  agents. 

MOTIVK    OF 

K  i  M;    \  .    Ill  NDER8OM.1 

4.  A  plaintitT  <»r  pel  ii  ioner  who  institutes  anil  insists  in  a 
process  before  tin-  bankruptcy  or  ;my  other  court,  in  circum- 
stances \vhich  make  it  an  abuse  of  the  remedy  sought.  »r  a  train! 
upon  the  court,  cannot  l>e  said  to  have  acted  in  that  proceeding 
either  with  reasonable  or  probable  eausv. 

o.  Hut  t.o  constitute  an  ahn-e  of  process  or  a  fraud  upon 
the  court,  meiv  motive,  ho\\vv<  r  reprehensible,  will  not  U- 
sufficient;  it  must  be  shown  that  the  n  medy  should  !••  nn-nit- 
able  and  would  enable  the  person  obtaining  it  fraudulently  to 
defeat  the  rights  of  othi  rs. 

T.ORD  WATSON,  page  Kin;     The  very  int"llii:ihlp  jirinciph-  whicli 
was  reeognixed    in    /:'./•  jim-lr    \Viilirnn-   doe-   not  appeal'   to   tl 
Lordships  to  have  heen   departed    from    in   any   oi'    the   suh.-"'|uent 
decisions  whicli  were  liroiiLrht   under  their   notice  IT   the   industry 
of   the  appellant's  coui  M  .mnot    in    it-'-lt'   i-onsii; 

fraud,  although   it  may   ineite   the   person    \\h'»  ent.'rtained    it    to 
adopt  proceeding  which,   if  .-ueee.— ful,   \\-nuld    ii'-e,--«arily   had 
a  fraudulent  result:    and   it    is  IMI   the  motive.  Inn   th,  ,,f 

procedure   which   leads   to    that    re-nit    which    the   law    i 
constituting  fraud.     ///   re  Davies*   the  Courl   of  Appeal   ivfi; 
to  make  an  adjudication  in  hankrujttey  where  it  \'.  -\vn 

that  the  proceeding  had  heen  n>ed  and  \\  us  meant  to  !„•  ns-d  for 
the  illegitimate  and  fraudulent  purpose  of  extorting  monev  from 
the  debtor.  And  again  in  /•'./•  /"//•/•  Griffin,4  the  -anie  court,  al- 
though there  was  a  good  petitioning  creditor'.-  debt,  and  an 
bankruptcy  iiad  been  committed,  refused  to  make  an  adjudication. 
The  ratio  of  the  decision  was  thus  explained  by  Janus.  L.J.:  "  I 
think  I  never  knew  a  case  so  transparent  as  to  fraud  with  which 
the  whole  thing  was  conceived,  and  the  oppression  which  it  was 
intended  to  exercise.  It  would,  I  think,  he  a  >hocking  thing  for 
any  court  of  iustice  in  a  civilized  countn  to  he  made  the  in-t  ru- 
men t  of  proceeding  like  those.'' 

INTEREST:    //;  case  of  fraud. 

I'RKKIIIT. 
S  e  AFFREIGHTMENT:  Lien  for  freight. 

1  Now  South  Wales,  aft..  23rd  June,  1   .'8,  47  W.  Rep..   167;    I..  R.  1  <?!><;. 
Al'I>.  Cas.,  720. 

2  5   Madd.   1. 

3  2T.   \V.    R.,    L'39.    3   Ch     •»«!. 

i>   28  W.  R  .   20S.  12  Ch.  P.   480. 
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GAMING  AND  WAGERING. 


STOCK  TRANSACTIONS. 


FORGET  v. 


1.  Article  1927  of  the  Canadian  Civil  Code  does  not  differ 
substantially  from  8  and  9  Viet.,  ch.  109,  sec.  18,  and  renders 
null  and  void  all  contracts  by  way  of  gaming  and  wagering; 
and  a  contract  entered  into  merely  for  purposes  of  speculation 
is  not  a  gaming  contract  within  this  article. 

2.  A  broker  was  employed  to  make  actual  contracts  of  pur- 
chase and  sale,  in  each  case  completed  by  delivery  and  payment, 
on  behalf  of  a   principal  whose  object  was  not  investment  but 
speculation:— 

;).   These  w-'-re  not  gaining  contracts  within  the  meaning  of 
the  Code.      Costs  of  both  parties  directed  to  "be  paid  by  the 

1.  Quebec,  rev.,  30th  March,  1895,  L.  R.,  1895,  App.  Cas.,  318;   72 
L.  T.  R.,  399;  64  L.  J.  R.,  n.s.,  62;  43  \V.  Rep.,  590. 
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successful  appellant,  special  leave  having  hern  Driven  to  liim 
under  special  circumstances  notwithstanding  the  small  amount 
at  stake. 

LOUD  CHANCELLOR,  page  323: — It  may  well  be  that  the  appel- 
lant was  aware  that  in  directing  a  purchase  to  he  made,  the  respon- 
dent did  not  intend  to  keep  the  shares  purchased,  but  to  sell  them 
when,  as  he  anticipated  would  be  the  case,  they  rose  in  value,  that 
his  object  was  not  investment  hut  speculation.  To  enter  into 
such  transactions,  with  such  an  object,  is  sometimes  spoken  of 
as  "  gambling  on  the  Stock  Exchange,"  but  it  certainly  does  not 
follow  that  the  transactions  involve  any  gaining  contract.  A 
contract  cannot  properly  be  so  described  merely  because  it  is  en- 
tered into  in  furtherance  of  a  .-peculation.  It  is  a  legitimate 
commercial  transaction  to  1m  »mmodity  in  the  expectation 

that  it  will  rise  in  value,  and  with  the  intention  of  realizing  a 
profit  by  its  resale.  Such  deal  in  of  everyday  occurrence  in 

commerce.  The  legal  aspect  <>i  tii<  rase  is  the  same  whatever  be 
the  nature  of  the  commodity,  win  'tin  T  it  lo  a  cargo  of  wheat  or 
the  shares  of  a  joint  stock  company.  \»r,  again,  do  such  pur- 
chases and  sales  become  gamii  tracts  because  the  person  pur- 
chasing is  not  possessed  of  the  rfi|iiired  to  pay  for  his 
purchases,  but  obtains  the  requisite  ruin!.-  in  a  large  measure  by 
means  of  advances  on  the  of  the  £  goods  he  has 
purchased.  This,  also,  is  an  every  day  commercial  transaction. 
For  example,  a  merchant  who  has  to  pay  the  price  ,,f  a  cargo  pur- 
chased before  he  resells  it  obtain-  in  ordinary  course  the  means 
of  doing  so  by  pledging  the  bill  of  lading.  Much  stress  was  laid 
on  the  fact  that  the  respondent  never  asked  for  delivery  of  any 
of  the  shares  purchased,  and  that  the  appellant  never  tendered 
such  delivery.  The  question  whether  a  contract  is  intended  to 
be  executed  by  delivery  according  to  the  obliga'  -.pressed  upon 
the  face  of  it  is  no  doubt  an  important  te-i  i'..r  determining  whether 
it  is  a  real  one  or  only  a  gambling  arrangement  under  the  guise 
of  a  commercial  contract. 

In  the  Act  passed  by  the  Dominion  Parliament  in  1888  (51 
Viet.,  ch.  42),  with  a  view  of  putttiiv  down  what  were  then  known 
as  "bucket  shops,"  it  is  provided  (se  L),  that:  "  Kvery  one 

who with  the  intent  to  make  gain  or  profit  by  the  rise  or 

fall  in  price  of  any  stock  of  any  incorporated  or  unincorporated 
eonipany  or  undertaking or  of  any  goods,  wares  or  mer- 
chandise, in  respect  of  which  no  delivery  of  the  thing  sold  or  pur- 

ised  is  made  or  received,  and  without  the  bona  fid?  intent 
to  make  or  receive  such  delivery,  and  every  one  who  acts,  aid- 
is  in  the  making  or  signing  of  any  such  contract  or  agteen 
is  guilty  of  a  misdemeanour." 

A  proviso  was,  however,  added   in  the  following  terms:    " 
the  foregoing  provisions  shall  not  apply  to  cases  where  the  broker 

p  r.  13 
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of  the  pureha>er  receives  delivery,  on  his  behalf,  of  the  article 
sold.  notwithstanding  ili;ii  such  broker  retains  or  pledges  the  same 
as  security  for  the  advance  of  the  purchase-money  or  any  part 
thereof." 

Their  Lordships  think  this  proviso  was  enacted  hy  way  of  pre- 
caution only,  inasmuch  as  they  cannot  doulit  that  where  a  real 
contrail  of  purchase  lias  I  teen  made  and  carried  out  hy  a  broker 
on  hehalf  of  a  principal,  delivery  to  the  hroker  is  delivery  to  the 
principal  just  as  much  as  if  it  had  heen  actually  made  to  himself. 

In  the  present  case  the  respondent  might  at  any  time  on  tender- 
ing the  1  alance  due  in  respect  of  any  of  the  shares  purchased  have 
ivi|uired  the  appellant  to  deliver  them  to  him.  As  has  been  pointed 
out.  he  received  the  dividends  upon  them,  and  any  increase  in  their 
value  enured  exclusively  for  his  benefit,  whilst  if  there  were  a 
diminution  of  value  the  loss  was  exclusively  his. 

It  is  unnecessary  to  inquire  whether,  in  pledging  the  securities 
of  his  clieni>  for  a  lump  sum  to  raise  the  nmnevs  which  he  was 
authori/ed  hy  them  to  raise  instead  of  obtaining  separate  loans  on 
!•  several  securities,  the  appellant  was  acting  within  the  au- 
thority conferred  upon  him.  for  it  does  not  seem  to  their  Lordships 
to  have  a  material  bearing  upon  the  question  whether  the  contract 
sued  on  was  a  -raining  one. 

The  decision  of  the  English  courts  are.  of  course,  not  authorities 
upon  the  const  ruction  of  the  article  of  the  Canadian  Code.  But 
the  words  of  the  English  statute  relating  to  gambling  contracts 
(8  and  9  Viet.,  eh.  HHM  do  not  differ  -uhstaniially  J'rom  those 
found  in  the  Code.  That  statute  renders  null  and  \oid  all  con- 
tract- I  'V  way  of  gaining  and  wagering.  The  Knglish  authorities 
may.  therefore,  well  be  referred  to  as  throwing  light  on  the  question 
what  constitutes  a  gaming  contract. 

The  case  of  7'//</r/,vr  v.  llnnlii,1  in  the  Court  of  Appeal  in 
Kngland,  was  very  similar  to  that  under  consideration.  The 
plaint  in1'  wa~  a  broker,  who  purchased  and  sold  stocks  and  shares 
on  the  Stock  Exchange  for  the  defendant  by  his  authority.  !!•• 
d  the  defendant  for  commission  and  for  any  indemnity  in 
respect  of  certain  contracts  into  which  he  had  entered  pursuant 
to  the  defendant's  instructions.  The  defence  was  founded  upon 
8  and  !>  Viet.,  ch.  109,  sec.  is. 

Lindley.  .1..   held,   and   his  judgmenl    was  atlirmed   by   the  Court 
of  Appeal,  that   the  plaintiff  wa-  entitled   to   recover. 

J'.raiuwell.    L..1..    said:      "The    bargains    made    by    the    plaintiff 

upon   behalf  of   the  defendant    were   what    bhe^    purported    to  he, 

£ave  the  jnl.l.rr  a    right    to  call    upon   the  broke]'  or  the  prin- 

cipal to  fake  the  stock,  and  they  gave  the  broker  the  right  to  call 

upon  the  jobb  deliver  it." 


1    42   B.  D., 

•2     IL'     M.    D..    fi!»0. 
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He  further  said:  "  I  will  assume  (hat  was  the  nature  of  the 
bargain  between  the  parties,  and  that  l>y  its  terms  the  principal 
u-'iild  bo  entitled  to  call  on  the  broker  to  resell  the  stock,  so  that, 
instead  of  taking  and  paying  for  it,  the  principal  would  have  to 
pav  onlv  the  differences.  In  jny  opinion  that  bargain  does  not 
infringe'  the  provisions  of  S  and  !•  Viet.,  ch.  lO'.i.  which  was 
dmvted  against  gaming  and  wagering,  for  the  principal  might 
take  the  stock  which  has  been  bought  for  him,  and  it  as  an  invest- 
ment." ' 

lie  points  out,  too.  that  there  is  no  gaming  and  wagering  in  a 
transaction  of  the  kind  now  in  question.  The  passage  is  as  fol- 
lows: "The  broker  has  no  interest  in  the  stock,  and  it  does  not 
matter  to  him  whether  the  market  rises  or  falls,  but  when  a  trans- 
action comes  within  the  statute  against  gaming  and  wagering, 
the  result  of  it  does  not  affect  both  parties.  In  the  case  before 
us,  the  broker  does  not  wager  at  all." 

Cotton,  L..J..  laid  down  what  in  hi-  view  was  of  the  essence  of 
a  gaming  contract  in  these  terms:  "  Tin-  essence  of  gaming  and 
wagering  is  that  one  part\  and  the  other  to  lose  upon  a 

future  event,  which  at  the  time  of  tin-  contract  is  of  an  uncertain 

nature that  is  to  say,  if  the  event  turn-  out  one  way,  A  will 

lose,  but  if  it  turns  out  the  other  way.  he  \\ill  win.      But  that  is 
not  the  state  of  facts  here.      The  plaint; II  o  derive  no  gain 

from  the  transaction,  his  gain  c<  'inmission  which 

he  has  to  receive  whatever  might   be  the  result  of  the  transaction 
to  the  defendant.      Therefore,  the  whole  el. MI  gaming  and 

wagering  was  absent  from  the  contrac!  into  between  the 

parties."      Even  where  a  person  i-  emplo  -nter  into  gambling 

contracts  upon  commission,  it  has  l»  ie  courts  of  this 

country  that,  if  he  makes  payments  in  pnrsuanee  of  such  em- 
ployment, he  can  recover  such  paynn'ni-  fron  'rincipal,  that 
the  implied  contract  of  indemnity  i-  ase.  in  itself 
a  gaming  or  wagering  contract,  and  is  not  null  and 
d.  The  intervention  of  the  legi-  >nsidcred  neces- 
sary in  order  to  invalidate  such  coi  ml  by  the  (laming 
\  t,  1802,  any  promise,  express  or  it  ,  to  pay  any  person  any 
sum  of  money  paid  by  him  in  respect  of  ;i  contract  rendered  null 
and  void  by  8  and  !>  Viet.,  ch.  10!».  <>r  to  pay  any  sum  by  way 
of  commission  or  reward  for  any  -  in  relation  thereto,  is 
rendered  null  and  void. 

FoKGKT    KT    AT.    V.    RvXTKK.2 

.'}.  The  defence  of  gaining  contract,  under  article  H>i7 
the  Civil  Code  of  Quebec,  set  up  in  the  court  <»f  iirst  instai 
was  not  insisted  upon  either  in  ihe  Court  of  Queen's  IJrncli 


1   42  R.  P..   601. 

lebec.  rev..  2nd  May.  1900.  L.  R..   1900.   App.   Ca.«..  467. 
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on  the  appeal  before  i!u    LYivv  Council.     See  Remarks  of  Sir 
Henry  Slrowj.  pages    171  and  474  of  the  report. 

GAS. 

<  II  ART  Kit  OF  MONTUKAL  <i\S  COMPANY. 

MOXTKEAL   GAS    CoMl'ANY   V.    CADIEUX.1 

1.   Under  section  20  of  the  Canadian  statute,  IL'   Viet.,  ch. 
L83,   a   gas  eompauy   has  power  to  cut  off  the  supply  of  gas 
from   a  house,  ah  hough  no  gas  reui    i-   in  arrear  in  respect  of 
the  supply  to  another  house  occupied  l>y  the  same  customer. 


GIFTS. 

DOX  MAX  5   Kl.. 


EDDY  v.   EDDY.S 


1.  Gifts  of  jewels,  moneys  and  like  personal  matters  refer- 
able  to   married   life   can   be   established    by    verbal   evidence. 
Their  Lordships  would  require  strong  and  clear  reasons  for 
dissenting  from  the  judgment  rendered  by  those  who  dwelt  in 
the  so<  it  ty  which  the  law  affects. 

DURING   LAST  ILLNESS. 

AKCIIAMBAULT  ET  VIK.  v.  ABCHAMBATJLT  ET  AL.S 

2.  Gifts  made  by  the  testator  to  the  respondent  during  his 
lifetime  would  not  be  avoided  under  article  762  of  the  Civil 
Code  where  there  was  neither  allegation  nor  evidence  that  they 
were    made  in  expectation   of   death.       The   provision   in   the 
article,   "  unless  circumstances  tend  to  render  them  invalid/' 
require  that  those  circumstances  should  be  investigated. 

LORD  DAVEY,  page  582: — There  is  only  one  other  point  to 
which  reference  need  be  made,  and  that  is  a  point  which  has 
a  raised  l>y  the  learned  counsel,  who  argued  this  case  with 
great  zeal  and  very  fully  on  behalf  of  his  client,  on  art.  762  of 
the  Civil  Code,  \\hieh.  in  the  English  version  is  in  these  words: 
"(lifts  purport  ini:  to  he  inlrr  nVas  are  void  as  presumed  to  be 
made  in  contemplation  of  death  when  they  are  made  during  the 

1  Supr.   C.,   Canada,  rev.,   28th  July,   1899,   SI   L.  T.  R.,   274;     68  L.  J.  R., 
n.s.,    126. 

2  Quebec,  aff.,  --ith  March,   L900,  T,.  R..   1900,   AI>P.  Gas.,  299. 

3  Quehoo.  aff..   10th  July,  1902.  I..   R.  1902.  App.   Gas.,   575;    71  L.  J.  R., 
n.s.,  131. 


supposed  mortal  illness  of  the  donor,  whether  it  lie  followed  or 
not  by  liis  death,  unless  circumstances  tend  to  render  them  valid." 
The  French  version  is,  "  Si  aueunes  circonstances  n'nident  a  les 
valider."  The  learned  counsel  contends  that  we  ought  to  apply 
the  rule  laid  down  in  that  article  of  the  Code  to  the  gifts  which 
were  made  by  the  testator.  l>r.  Aivhambault.  to  the  respondent 
during  his  lifetime.  Xow.  their  Lordships  think  that  the  first 
answer  to  the  argument,  which  was  put  before  them  on  that  point 
is  that  this  is  not  raised  by  the  pleadings.  There  is  no  allegation, 
for  example,  that  the  gifts  were  made  during  the  supposed  mortal 
illness  of  the  donor,  which,  of  course,  means  during  an  illness 
of  the  donor  which  was  supposed  by  those  about  him.  and  believed 
by  himself,  to  be  mortal  in  it-  character -- that  is.  likely  to  result 
within  a  short  period  in  his  death.  There  is  no  allegation  of 
that  kind  in  the  pleadin.L  The  nearest  approach  to  it  which 
the  learned  counsel  can  point  to  is.  their  Lordships  think,  in 
paragraph  10  of  the  declaration,  which  alleges  the  circumstances 
before  mentioned  of  the  don..!-  < -,,111  raeting  a  syphilitic  contagion, 
which  was  followed  gradual  1\  philitie  rheumatism  and  pro- 

gressive locomotory  ataxia.  and  thai  those  two  maladies  went  on 
en  s'aggravant  jusqu'a  la  m<>rl.  That.  is.  very  different  from  an 
allegation  that,  a  particular  gift  was  made  in  expectation  of 
death  —  very  different,  indeed,  from  the  allegation  which  would 
be  required  to  base  upon  it  legal  argument  founded  on  art.  7G2 

of  the  Code.      This  appear-   \«  ha\ icurrecl    to  the  plaintiff's 

advisers  themselves,  for  their  Lord-hips  are  informed  that  an 
attempt  was  made  to  raise  this  the  judge  of  first 

instance;    and,  as  a  means   of  enabling   the  !    counsel  for 

the  plaintiff  to  raise  it,  an  application  wa-  made  io  the  learned 
judge  to  permit,  an  amendment  of  the  p1  -  by  introducing 

the  necessary  averments.  That  application,  apparently,  was  not 
successful,  and.  consequently,  the  point  .  -t  allowed  to  be 

raised  in  the  court  of  first  install'  .  The  learned  counsel  for  the 
appellants  points  out  with  perfect  truth  thai  the  point  is  raised  in 
his  factum  before  the  Appellate  Court.  That  is  quite  true,  but 
the  application  which  had  been  made  in  thi  court  below  was  not 
renewed  in  the  Appellate  Court,  and  \p|x>llato  Court  had 

no  materials  therefore,  in  the  plead  in  i  which  they  could  deal 

with  the  point.     As  a  matter  of  fact,  their  Lordships  are  informed 
that  the  point  was  not  argued  in  the  t'oin-t  of  Appeal — at  least,  not 
fully  argued  :    and  certainly  there  is  no  trace  in  the  very  careful 
judgment  of   Bosse.   .T..   of   the   point   ever  having   been   brought 
to   their  consideration,   or  even   ever  having  been   considered   by 
them.      The  inconvenience  of  raising  for  the  first  time  on  a 
appeal  a  point  which  has  not  been  the  subject  of  consideration  in 
the  courts  Inflow  has  been   frequently  pointvd  out  both   hero  . 
in  the  House  of  Lords.      Certainly  it  is  a  rule,  of  practice  at  this 
Board  that  a  new  point  will  not  be  entertained  by  their  T/ord 
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which  might,  have  been  met  by  evidence  in  the  court  below.  It 
will  at  once  appear  from  tlie  terms  of  the  article  of  the  Code, 
which  ha?  been.  read,  that  this  is  a  point  \vhieh  bas  been  met  by 
evidence,  because  the  whole  enactment  of  the  article  is  made  sub- 
ject to  the  proviso  •  unless  eircuinstanccs  tend  to  render  them 
valid."  No\v.  if  this  point  had  been  taken  in  the  court  below, 
namely,  thai  tbe>e  gifts  were  made  at  a  tune  when  the  testator 
was  sull'ering  from  a  supposed  mortal  illness,  and  knew  that  he 
v\as.  so  sulTering,  that  might  have  been  met  h\-  evidence  to  show 
tha.t  that  was  not  the  state  of  facts.  It  might  have  been  met 
h\  evidence  to  show  that,  notwithstanding  the  state  of  bodily 
health  in  which  the  donor  was.  the  gift  was  nevertheless  made 
under  circumstances  which  render  it  a  valid  gift. 

See   KVIDKXCK  :   Don 


GUARANTEE. 
See  RIPARIAN  PROPRIETOR:    Sale  of  wafer  power. 
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HARBOURS  Ili'-r.  VND'S  DEBT 2"! 

See  LKUISI.ATVKK  :  Eod.  vo. 

HYPOTHEC 

HUSBAND  AND  WIFE  p^^  

CUSTODY    OF    CHILDREN.  .  1'J!'      I'Ki.HlK N     l.i    AI.IKXATK.  .  '204 


BARBOURS. 

See  LEGISLATURE:    Eod.  ro. 

HUSBAND    AM)    WIFE. 

CUSTODY   OF  CHILDREN. 

S\l  \i;  1      V.     SMART.1 

1.  On  tho  application  of  a  liu-l>an«l  au:iin~r  his  \vifo  f<>r  a 
writ,  of  habeas  corpus  in  n-spcct  of  tlu-ir  three  children;  t\\-» 
of  them  beinc:  above  twelve  wars  «>f  ai;c.  and,  then-tore,  not 
within  the  discretion  as  to  custody  iiiven  hy  a  l<K-al  statute 
framed  on  the  principle  of  Talfmird's  Act,  it  appeared  that 
the  wife  had  twice  h-ft  him,  taking  IKT  children  with  her.  »u 
account  of  his  habitual  drunkenness;  that  on  each  o. 
he  agreed  that  she1  should  maintain  and  educate  the  child 


1  Aff..  30th  July,  18H2.  L.R.,  1892,  App.  fa?..  42S;  RT  L.T.R.. 
8  T.L.  Rep.,  748. 
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apart  from  him;  that  aft<  i1  I  he  second  separation  he  publicly 
and  falsely  alleged  mi  .>;iih  against  his  wife  charges  so  injurious 
that  she  could  imi  !>,•  expected  ever  to  live  with  him  again; 
that  tlic  wife  had  am])!,-  mean-,  while  the  husband  had  only  a 
narrow  incni 

2.  1 1    was    maintained    thai    the   court  below   exercised   the 
n'-lit    discretion    in   discharging   the    writ   and   remanding  the 
children   in  the  ciistodv  nf  their  mother. 

\j 

3.  Tire  father's  legal  power  was  controlled,  as  to  the  youngest 
child,  by  a  statute  which  gave  absolute  authority  to  the  court  : 
it  was  materially  affected  as  regards,  the  other  two  by  breach  of 
marital    duty,    by   consideration,    by    respect   to   their   welfare, 
and  the  objections  to  separating  them  from  each  other. 

LORD  HOBHOUSE,  page  512 : — Their  Lordships  are  disposed  to 
think  that  the  facts  of  this  case  are  such  that,  even  if  it  had 
occurred  early  in  this  century,  the  court  would  have  been  induced 
to  give  the  custody  of  the  children  to  their  mother.  But  they 
remarked  during  the  argument,  and  wish  to  remark  again,  that 
no  one  has  stated  in  other  than  elastic  terms  the  grounds  on  which 
the  court  should  think  fit  to  interfere.  There  must  be  a  sufficient 
amount  of  peril  to  the  welfare  of  the  children.  But  that  suffi- 
cient amount  can  hardly  be  fixed  for  one  age  by  the  standard 
of  another.  Drunkenness,  for  instance,  is  looked  upon  as  a  much 
graver  social  offence  now  than  was  the  case  two  or  three  genera- 
tion- ago,  and  its  effect  upon  the  welfare  of  a  family  must  be 
judged  of  accordingly.  For  many  years  the  tendency  of  legis- 
lative action  and  of  judicial  decision,  as  well  as  of  general  opinion, 
lias  been  to  give  to  married  women  a  higher  status,  both  as  regard.- 
property  and  person;  and  in  family  questions,  to  bring  the  ma- 
terial duty  of  the  husband  and  the  welfare  of  the  children  into 
greater  M?formance;  m  both  lespects  di'umshing  the  powers 
accorded  to  the  husband  and  the  father.  This  change  must  neces- 
sarily affect  the  view  of  judges  upon  the  welfare  of  families  when 
they  are  called  on  to  exercise  their  discretion;  or,  what  is  not  a 
very  different  think  to  decide,  what  is  sutlicient  cause  for  taking 
children  out  of  the  custody  of  the  father. 

Pau'e  532: — 11  is  Lordship  commented  upon  the  cases  of  re 
Fynn?  Ward  \.  Wwl.-  Wellesly  v.  Duke  of  Branfort,3  re  HaUi- 
day*  re,  Taylor*  re  Eldcrlon.6 


1  2   Gd.   Sm.,   4". 

2  2   Ph.,   786. 

3  Paris.    1. 

4  17  Jur.,   56. 

5  4   Ch.   D.,    157. 

6  25  Ch.  D.,  220. 


HUSBAND  AND  WIFK  L'lii 

II  I  SIJAMrS    DKIIT. 

TURNBULL    V.     DUVAL.1 

1.  A  deed  executed  I iv  a  married  woman  as  security  for  IHT 
husband's  debts,  obtained  by  pressure  an<l  without  independent 
ailvicv  by  the-  husband  and  the  wife's  trustee,  wjio  was  the 
creditor's  agent,  and  also  hy  concealment  <d'  material  facts, 
was  set  aside. 

TUUST  AM>  LOAN  COMPANY  OF  CANADA  v.  GAUTHIEE.8 

.r>.  By  the  true  construction  of  article  1  •>(.>!  of  the  Civil 
Code  of  Lower  Canada,  a  wife's  mortgage  of  her  separate 
property  is  void,  both  a^  to  debt,  contracted  and  as  to  the  dis- 
position, if  it  is  in  any  way  \»r  her  husband's  purposes. 

t>.  Ignorance  on  the  par;  of  the  lender  that  the  money  was 
borrowed  for  her  husband's  purpo-es  is  of  no  avail,  and  the 
burden  is  on  him  to  prove  that  ir  wa-  not  so  borrowed. 

LORD  LIXDLEY,  page  !'!'  :  The  hi\\  applicable  to  the  case  is 
contained  in  art.  1301  of  the  Ci\il  t  l.nwer  Canada,  \vhii-h 

in  English  runs  thus:  ''A  wife  eammt  Kind  herself  either  with 
or  for  her  liusband  otherwi-e  ihan  as  being  1-1.111111011  as  to  pi*o- 
perty;  any  such  obligation  cnntracied  1,\-  her  in  any  other  quality 
i>  \oid  and  of  no  effect/' 

The  expression  "in  any  other  quality."  i-  explained  by  turning 
to  the  French  text  of  the  Code,  when-  the  \\-<mU  "otherwise  than 
as  being  common  as  to  properly  "  app'^ai--  as  "  en  i|iialite  de  com- 
mune." There  is  no  question,  I H MV  'iimion  property.  The 
property  dealt  with  was  the  wife'-  separate  property,  and  this 
she  can  dispose  of  with  the  concurreii.e  of  her  husband:  see  art. 
177  of  the  Code.  But  after  marriage  neither  husband  nor  wife 
can  dispose  of  their  respective  p  l'"r  the  benefit  of  the 
other  except  in  a  few  specified  v.hieh  may  be  disregarded 
on  the  present  occasion:  see  art.  l?i''">. 

The  language  of  art.  1301  renders  it  necessary  to  distinguish 
between  obligations  contracted  by  h  The  object  of  the  arti* 

is  evidently  tr>  protect  her  against  her  husl  and  and  against  herself. 
Except  in  dealing  with  their  common  property  she  i?  not  to  bind 
herself  with  him.  i.e..  she  is  not  to  -join  him  in  any  obligation  w; 
affects    him.       But    she   clearly   does    not    infringe    art.    1301 
simply  disposing  of  her  own  property  with  his  concurreiict 
art.  177.      Tf  this  is  done  for  her  own  benefit,  tin'  disjxisit 


1  Jamaica,   .iff.,    18th   April.    1902.   71    L.  J.  R..   n.s..   85. 

2  Quebec,    aff..    3rd    November.    1903,    L.  R..    1004    App.    C;«- 
L.  T.  R.,  453;     73  L.  J.  R.,  n.s.,  15. 
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good.  If,  however,  she  disposes  of  it  for  her  husband,  she  imme- 
diately falls  wiiliin  art.  l^oi.1  Wluit  tlien  is  meant  by  "for 
him"  ?  hue-  it  mean  jointly  with  him,  or  as  his  surety  and 
nothing  more?  or  docs  it  mean  for  him  generally,  i.e.,  in  any  way 
for  his  benefit?  Again,  is  the  knowledge,  or,  rather  want  of 
knowledge,  of  her  obligee  (creancier)  im  |iortaiil  ?  If  a  person 
deals  with  her  bnnn  /it/r  and  without  knowing  that  she  is  binding 
her-clf  for  her  husband,  is  her  obligation  nevertheless  null  and 
void,  if  it  turns  out  bo  have  been  for  her  hu>band  in  fact?  Must 
a  person  lending  nionev  to  a  married  woman  on  her  separate  pro- 
\  run  the  risk  of  losing  his  money,  unless  he  takes  care  to 
ascertain  thai  il  i-  not  borrowed  for  her  husband  '.  Tin  •  answers 
to  be  given  to  these  and  oflier  questions  all  depend  on  the  true 
meaning  and  legal  clTcct  of  art.  13nl,  and  on  the  meaning  to  be 
attrihuied  to  the  expression  for  "her  husband." 

Their  Lordships  are  not  surprised  to  find  that  art.  1301  has 
gium  rise  to  much  difference  of  judicial  opinion.  It  is  not  neces- 
.-ary  to  comment  on  the  numerous  decisions  on  this  article.  They 
cannot  all  be  reconciled  with  each  oilier,  but  their  Lordship-  gather 
from  the  decisions  referred  to  in  the  argument  and  in  the  pub- 
lished commentaries-  on  the  Civil  Code,  that  the  words,  "for  her 
husband,"  are  now  judicially  held  to  mean  generally  in  any  case 
was  for  his  purposes  as  distinguished  from  those  of  his  wife; 
and  that'  ignorance  on  the  part  of  the  obligee  (cri'iincicr)  cannot 
a\ail  him  if  it  is  proven  that  she,  in  fact,  bound  herself  for  her 
husband.  These  conclusions  are,  in  their  Lordships'  opinion, 
sound  and  in  accordance  with  the  language  of  art.  1301,  and  with 
its  evident  object. 

It  is  seldom  iMice.-.-ary  to  consider  on  whom  the  biurden  of  proof 
lies  when  the  evidence  i>  complete,  but  it  appears  to  their  Lord- 
ships that  art.  1301  would  have  little  or  no  effect  in  practice  if 
the  burden  was  on  the  wife  to  prove  thai  she  was  acting  for  her 
husband.  The  modern  decisions  in  Canada  show  (and  their 
Lordships  think  correctly)  that  the  lender  must  prove  that  she 
was  acting,  not  for  her  husband's  benefit1,  but  for  herself. ::  If 
this  is  proved,  the  subsequent  application  by  her  of  money,  she 
gives  it  to  her  husband,  or  applies  it  for  her  benefit,  it  is  difficult 
to  come  to  the  conclusion  that  she  in  truth  borrowed,  it  for  herself. 

Art.  1:101  clearly  goes  further  than  the  law  which  prevailed 
in  Lower  Canada  before  the  Code  was  framed;  but  their  Lord- 
ships cannot  accede  to  the  argument  that  the  language  used  and 
deliberately  adopied  in  the  Code  must  be  narrowed  and  held  to 
}\n\''  no  greater  effed  than  the  pre\ious  law  for  which  it  has  been 
substituted. 


1  6    Mi^n.oilt,    186,    190;      1    Sharp,    578. 

2  6   Migneanlt.    ISM.   191. 

3  6    .M  ii;ii'';oilt,     1M1. 
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The  law  then  being,  as  above  stated,  and  the  fads  being  as 
already,  srl  forth,  their  Lordships  arc  unable  lo  differ  from  the 
•  1. vision  appealed  fnun.  Taking  the  whole  of  the  evidence,  their 
Lordships  cannot  avoid  toming  to  the  conclusion  that  the  security 
in.  question  was,  in  fact,  given  by  Madame  Corriveaii  for  IHT  hus- 
band, although  the  plaintiffs  did  not  know  it.  Such  being  the 
case,  the  seeuritv  is  void. 

Mr.  Haldane  contended  iiiat  so  long  as  the  notarial  act  was  not 
set  aside  upon  an  improbation.  evidence  to  contradict  it  was  inad- 
missible; and  he  referred  to  arts.  12<>S,  KM<>  and  1'J  1  1  of  the 
Code  in  support  of  this  contention.  I'»ut  the  notarial  act  in  this 
ease  does  not  say  for  whom  the  money  was  borrowed;  it  merely 
says  that  the  money  was  lent,  paid  and  advanced  to  the  wife, 
which  was  perfectly  true.  The  eii'eet  of  a  notarial  act.  has  been 
much  discussed  in  Lower  Canada:  see  Cassette  v.  Vinrt1;  and 
although  it  seems  settled  that  a  not :i rial  act  is  conclusive  proof  that 
the  facts  stated  in  it  were  stated  to  the  notary  and  were  accepted  by 
liim  to  be  frue,  it  does  not  annear  >eitled  that  the  truth  of  th 
facts  cannot  be  controverted  except  in  an  improbation  proceeding. 
However  this  may  be,  and  assuming  that  the  notarial  act  in  i 
case  should  be  accepted  as  complete  proof  of  what  is  stated  in  it. 
their  Lordships  do  not  think  it  t'ollou-  that  it  -honld  be  accepted 
as  complete  proof  of  anything  and  they  decline  to  accept  it 

as   complete   proof   of   what    might    be    naturally    inferred    from    it 
if  no  further  evidence  were  forthcoming. 

Another  point  raised  by  Mr.  Haldane  ua-  that,  a  — umnr_r  art. 
1301  to  apply,  it  only  atl'eeted  th«-  debt  contracted  by  Madame 
Corriveau  and  not  the  disposition  of  her  propertv.  and  he  eon- 
tended  that  the  plaintiffs  could  at  all  event.-  hold  the  property 
hypothecated  by  her  until  they  were  repaid  their  advance  with 
interest.  Tf  their  Lordships  wen-  dealing  with  an  Knglish  mort- 
gage without  the  assistance  of  a  Court  ot  Kquity.  tin-  contention 
would  deserve  attention.  But  the  (  anadian  lau  of  hypothec  is 
totally  different  from  the  English  law  of  mortgage,  and  if  there 
is  no  debt  there  is  no  hypothec:  see  art.  '.'oi:.  Moreover,  art. 
1301  avoids  the  whole  obligation  and  iln-  word  covers  the  hypo- 
thecation. 

HYPOTHEC. 

PAYMENT. 

TRUST  AXH  LOAN  COMPANY  01    C  \\.\n.v  v.  G.VUTHIII:." 
1.    The  C'anadian    French   law   is  ditfcrent    from   the    K.n- 
law  with  res])eft   to  tli,-  payment  of  an  hypothecary  «.liligati..n. 
In   the    l-'rencli   law   if  there   is  no   debt    tlu  re   is  no   hyi 


1    R.  J.  Q..   7  Q.  B.,  ril2. 

•2  Quebec,    aff..    3rd    November.    1903,    L.    R  .    1904.    App. 
T.  L.  R.,   15. 
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LORD  LIMMJ:Y.  page  K'v':  —  Another  point  raised  by  Mr.  Hal- 
thuic  was  thai.  assuming  article  1^01  to  apply,  ii  only  all'erted 
the  debt  contracted  hy  Madame  Corriveau  and  not  the  disposition 
of  hor  property.  ami  he  contended  that  the  plaintiffs  could,  at 
all  events,  hold  the  properly  hypothecated  by  her  until  they  were 
repaid  their  advance  and  interest.  If  their  Lordships  were  deal- 
ing an  English  mortgage  which  the  mortgagor  could  not  get  back 
from  In's  inortgage<>  wit  In  mi  the  assistance  of  a  Court  of  Equity, 
this  contention  would  deserve  attention.  Hut  the  Canadian  law 
of  hypothec  is  totally  different  from  the  English  law  of  mortgage, 
and  if  there  is  no  debt  there  is  not  hypothec:  see  art.  2017. 

PROHIBITION"  TO   ALIENATE. 

JOSEF  ET  AL.  v.  MULDER  ET  AL.1 

L\  Where  real  property  is  vested  in  any  person  subject  to 
a  prohibition  against  its  alienation,  either  by  act  inter  vivos, 
or  by  will,  to  any  person  not  a  member  of  the  family  of  the 

pettier:  - 

3.  It  was  held  that  a  mortgage,  being  a  mere  charge  not 
passing  the  dominium,  is  not  a  breach  of  the  prohibition,  and 
is  therefore  not  invalid. 


1  Cape  of  Good  Hope,  aff.,   10th  February,   1903,   88  L.  T.  R.,  72. 
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I.  M  MIGRATION. 

See  LEGISI..  \TTKK  :    Eod.   ro. 

I.  \DIAX. 
1      HSLATURE:    Jnili'/n  reserve. 

INJUNCTION. 

MINKS  ANI>  MINIM.:    I'.od.  ro. 

IXSOLVEXC  V. 

\Sx|STA\ri:   IX    TRADE. 

ADMINISTRATOR-GENERAL  OF  JAMAICA  v.    LAS<  ELLES.* 

1.  A  hill  of  sale,  including  the  whole  of  a  rrad<  r's  property 
uiven  as  security  for  an  iicvancc  with  a  promise  of  further 
assistance  made  in  good  faith,  to  enahle  him  to  carry  on  his 
business,  and  in  the  reasonable  belief  thai  lie  will  thereby  be 
enabled  to  do  so,  i>  not  a  fraudulent  a  —  innim  nt  and  an  act  of 
bankruptcy,  though  ihe  trader  was  insolvent,  in  fact,  at  the  time 
of  iiivinii'  it. 


DISTRIBUTION   OF   ASSKTS. 

MOLSONS  BANK  v.  SMITH   IT  AI..- 

2.  The  appellants  lent  money  on  securities  ro  a  firm  which 
snl>-r<piently  failed.  Having  I'ealizcd  the  3ecurities3  th'."V 
never)  lieles-  sought  to  recover  judgment  for  the  whole  indebtod- 
ness,  so  that  rhey  ini^ht  obtain  a  larger  dividend  in  the  bank- 
ruptcy. Held,  ;h  it  thi  y  could  not  do  so. 

PAYMENT. 

RATIONAL   HANK   <>F  AUSTRALASIA  v. 


.'!.  A  creditor  rcc.  ivina  ]»aym<  nt  having  knowleti^c  of  cir- 
cumstances  from  \vhich  the  ordinary  men  of  business  would 
conclude  that  his  debtor  i-  unable  to  meet  his  liabilities  knows 
that,  ihe  debtor  i-  insolvent. 


1  Jamaica,   aff.,    3rd  February,    1894,    70  1^.  J.  R..   n.s.,   179. 
:'   Supr.  C.,  Canadi  :uh   March.   L898,  14  T.  L.  Rep..   2 

f,  New  South  ^"ales,   i:',th   February,  is:«2.  66  L.  T.  R..  240;   61  L.  J.  R., 
n.s.,   32. 


[\s<  >i.\  i:\cv  •_'<»: 

ri;i"'|;|M      "I       MOKII.   M.I    . 

TI\K  STAM»AI;H   HANK  OK  S<>rni   AI-I;K  A  v.    EiEYDENRYCii.1 

1.  Though  a  general  li"M<l  uivm  to  ;-ocnrc  future  advances 
is  prior  in  date  of  execution  and  of  registration  to  another 
bond,  preference  is  to  b,  determined  by  tin*  date  of  tin-  debte 
and  not  of  the  secunti.  -.  a,  id  a  security  earlier  in  point  of  date, 

but  under  which  no  advam-.'  In-  been  made,  must  give  place 
to  one  later  in  point  of  date,  hut  given  for  an  actual  advance 
made  before  an  advance  ha-  Uvn  made  under  the  earlier 
security. 

REGISTRATION. 

>    v.     M"i;i;i 


f>.   Tbe  appellan!   made  ;MI  ad1  in  li'-iod  faiih   to  C,   v.  i 

was  at  the   time  solvent,    and    to,.k    a   hill   of  sale 
The  bill  of  sale   \va-   not    r<  _  d   at    the   wi.-h   • 

lant.       C  afterward-  became   bankrupt,   and   th.  lid 

not  take  possession   under  the  hill  of  sale   ti.ll  jur-t    h 
bankruptcy. 

(i.    The  bill  of  -ale  was   not    vid   as   havi1  n   ma-1 

intent  to  defeat  or  delay  creditors. 

LORD  HERSCIIKI.I..  ;  -1:1.  n  the  ! 

mined  to  interfere  \\it! 

assignments  void  ir  by 

registration.      The  Bill  of  S 

more  limited.  learned   Chief  Jusl  -  •    -urt 

rolled  much  on   '  1 

was  given  respeet  of  ai  edrnt  nd  at   a 

grantor  was  in  a  condit  insolvi 

facie,  bad.      It  was  SOUL  upon 

advance  bad  been  made  on   a   |ir  ..... 
be  given,  and  that  the  sum  ad\ane.-d 
as  a   present  advance  on   the 
court,  whilst  admitting  t-hat  a  nil   nil 

thought  that  the  rule  did  not 

of  a  bill  of  sale  was  purpose!  until  the  trader 

a  state  of  insolvency  in  order  t  the  dcsti 

credit,  which   would'  result   from  a   I  -ill   • 

Chk-f  Justice  said  in  bi>  judgment   in 
was  a  close  analogy  between  the  '    postp 

a  l)ill  of  sale  and  postponement  in  entering  in 

1  Cape  of  Good  Hope,  aff..  2  1st  June.  1907.  2H  T 

2  New  South  Wales,  rev..  3rd  July.  1S9:',.  72  T- 
n.s..  136;   44  W.  Rep..  65. 

3  26  I..  T.  Rep..  931:    T-  Rep..  7  ch.. 
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Lordships  cannot  agree  with  this  view.  In  the  case  relied  on  the 
bill  of  the  sale  was  given  by  an  insolvent  person  without  any 
present  advame  and  of  itself  could  not  avail  the  grantee.  He 
invoked  the  aid  of  a  prior  promise  made  at  the  time  of  the  advance, 
but,  for  en  the  court  held  that  he  could  not  derive 

an.  promise.     In  the  case  under  the  appeal  the 

bill  of  si;  granted  in  respect  of  a  present  advance  by  a  person 

Lvent.     The   title   of    the   graiitve    was  then 
and  did  not  depend  upon  his  taking  possession,  though, 
;ng  to  his  not  doing  so.  the  provisions  of  the  Bills  of  Sale  Act 
might  in  certain  events  have  deprived  him  of  the  security.     Be- 
yond this  his  title  \\as  unaffected  by  it. 

LOSS   OF   BENEFIT   OF  THE   TERM. 

KHNSINCTON   LAND   COMPANY  v.    CANADA  INDUSTRIAL 

COMPANY.1 

7.  Vmler  article  1092  of  the  Civil  Code  of  Lower  Canada 
an  action  to  recover  the  balance  of  purchase  money  of  Jand 
311  ay  he  brought,  although  the  time  for  payment  has  not  arrived 
when  the  debtor  has  become  insolvent,  or  has  diminished  the 
value  of  the  security  for  his  debt. 

V 

See  LEGISLATURE :  Eod.vo.;  PAYMENT:  Insolvency  of  debtor; 
PRIVILEGE:  Lessor's  privilege  in  case  of  insolvency. 

IXSUEAXCE   (FIRE). 

ADDITIONAL   INSURANCE. 

EQUITABLE  FIRE  AND  ACCIDENT  OFFICE  v.  THE  CHING  Wo 
Hoisre.2 

1.  AYli< -re  there  was  a  stipulation  in  a  policy  of  fire  insur- 
ance that  it  should  become  null  and  void  if  the  insured  omitted 
to  give  notice  of  an  additional  assurance  effected  on  the  same 
goods  with   another  company  without  the  consent  of  the   in- 
surers :— 

2.  It  was  held  that  the  policy  was  not  voided  by  omission 
to  give  notice  of  an  additional  assurance  which,  on  the  true 
construction  of  its  terms,  never  became  effective  by  reason  of 
the  premium  not  having  been  paid. 


1  Quebec,  aff.,  28th  March,  1902,  L.  R.,  1903  App.  Cas.,  213;    88  L.  T.  R., 
711;     72  L.  J.  R.,  n.s.,  66. 

2  China  and   Corea,   aff.,   19th  December,   1906.   L.  R.,   1907,   App.  Cas., 
96;     23  T.  L.  R.,  300;     76  L.  J.,  n.s.,  31;     96  L.  T.  R.,  6. 
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l.i'Ki)  DAVKV.  page  KM):  —  Tlu1  Judicature  Ait  provides  that 
where  the  rules  of  law  and  of  equity  differ,  the  rules  of  equity 
i-hall  prevail.  It  is  familiar  law  that  in  equity  a.  vendor  was 
never  held  to  be  estopped  by  a  statement  in  the  convcyanec  that 
(he  purchase  money  had  been  paid,  or  even  by  an  indorsed  reeeipt 
fur  the  money  signed,  by  him,  so  as  to  exclude  the  enforcement 
of  the  vendor's  lien.  Their  Lordships  think  that  in  any  case 
the  parties  should  not  be  held  in  equity  to  be  estopped  as  be- 
tueen  themselves  from  showing  that  the  consideration  had  not, 
in  fact,  been  paid.  But  in  the  present  case  they  think  that  the 
condition  read  with  the  operative  part  of  the  instrument  nega- 
tives any  such  estoppel;  for  the  only  meaning  which  can  be  given 
to  the  words  is  that  the  consideration  must  be  not  only  expressed 
to  be  paid,  but  actually  paid.  Their  Lordships  cannot  treat  the 
tart  of  the  executed  policy  ]ia\:n_:  i>een  handed  to  the  respondents 
as  a  waiver  of  the  condition  or  aiiaeli  any  importance  to  the  cir- 
cumstance. What  was  handed  to  the  respondents  was  the  instru- 
ment with  this  clause  in  it,  and  that  was  notice  to  them,  and 
made  it  part  of  the  contract  that  tin  re  would  be  no  liability  until 
the  premium  was  paid.  It  i-  n<  >n  of  conditional  execu- 

tion, but  of  the  construction  of  \\  1  ecute.il. 

EVIDENCE. 

I>AVIES  v.    NATIONAL    I-'  11:1.   ANI>    M  A  KIM:    INSURANCE  Co.   OF 

XEW   ZEALAND.1 


3.  Where  a  contract  of  insnranee  is  r^lm-cd  t<>  writing,  the 
terms  cannot  be  qualified  by  cvidi  nee  <>f  an  alleged  oral  con- 
tract made  prior  to  the  policy. 


RE-INSURANCE. 


INSURANCE  Co.  OF  XEW  YORK  v.  VlCTOBlA-MoNTRBAL 
FIRE  INSURANCE  Co.2 

4.  Where  a  re-insnniiuv  was  effected  l»v  attaching  a  typo- 
written  slip  containing  the  special  terjn>  of  the  re-insurance 
to  a  printed  form  of  fire  insurance  pulley  which  contained 
terms  foreign  to  the  purposes  of  a  i.  •-in-nraiuv  contract,  incon- 
sistent  with  the  special  terms  eoinaiiud  in  the  slip,  and  in 
some  casos  in  conflict  with  them  :— 

.r>.  Though  the  slip,  while  complete  in  itself,  apparently 
incorporated  the  terms  of  the  fire  policy  in  the  rc-insuranee 


1  New  Zealand,  aff..  4th  July.   1591.   60  L.  J.  R..  n.s..  73. 

2  Supr.   C..    Canada,   Quebec,   rev..    2nd    November     1906.    95    1. 
627;    23  T.  I..  R..  J.   29;    76   L.  J..   n.s..   1. 

P.  (".    14 
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policy,  it  must  'be  held  to  have  been  engrafted  upon  it  only 
for  the  purpose  <>f  indicating  the  origin  of  the  direct  liability 
on  which  the  ,-ubject  of  the  re-insurance  would  depend,  and 
setting  forth  the  conditions  attached  to  it;  and,  therefore,  a 
condition  in  the  printed  form  that  an  action  must  bo  brought 
\vithin  twelve  months  after  the  lire  did  not  apply  to  the  con- 
tract of  n-in.-urancc. 

LORD  MACNACHTEN,  page  658: — Among  the  separate  stipu- 
lation or  clauses,  aver  twenty  in  number,  in  the  printed  form 

re  is  the  following:  "No  suit  or  action  on  this  policy  for  the 
recovery  of  any  claim  shall  be  susl'ainable  in  any  court  of  law  or 
equity  until  a  Her  full  compliance  by  the  insured  with  all  the 
foregoing  requirements,  nor  unless  commenced  within  twelve 
bhs  next  after  the  fire.''  The  action  in  the  present  case  was 
not  commenced  within  twelve  months  next  after  the  fire.  It  is 
not  -i:.  -I  on  behalf  of  the  respondents,  who  are  now  in 

liquidation,  that  it  was  obligatory  upon  the  Home  Insurance 
Company,  or  even  possible  for  them,  to  comply  with  the  require- 
ments in  the  printed  form  described  as  "the  foregoing  require- 
ments." hut  it  is  contended  that  the  clause  prescribing  suits  or 
actions  after  the  expiration  of  one  year  is  applicable,  or,  at  least, 
not  inapplicable,  to  the  contract  of  re-insu ranee,  and  that  the 
action  must  consequently  fail.  The  Trial  Judge  and  the  Court 
of  Review  held  the  action  maintainable.  In  the  Supreme  Court 
the  learned  judges  were  divided  in  opinion,  and  the  judgment 
below  was  reversed,  Girouard  and  Nesbitt,  JJ.,  dissenting.  It. 
is,  no  doubt,  possible  to  read  the  sentence  pi-escribing  suits  and 
actions,  divorced  from  its  immediate  context,  into  the  contra<i 
of  re-insurance.  But  it  \vill  be  observed  that  th"  typewritten  slip 
is  complete  in  itself.  It  contains  all  that  is  required  for  a  re- 
in-u  ranee  contract.  If  the  sentence  in  question  be  read  upon  it, 
the  printed  form  upon  which  the  slip  engrafted  will  after  all  add 
nothing  to  the  agreement  but  one  unreasonable  condition.  The 
re.-t  of  the  printed  form  is  foreign  to  the  purposes  of  a  re-insurance 
contract,  inconsistent  with  the  special  terms  contained  in  the  slip, 
and  in  some  places  in  direct  eonllict  with  its  provisions.  It  will 
also  be  observed  that  the  slip  does  snecifv  a  series  of  cases  in 
which  no  claim  can  be  made1  under  the  policv.  It  mav  fairly  be 
presumed  that  if  it  had  been  in  the  minds  of  the  parties  to  ex- 
elude  claims  for  loss  in  any  oilier  case.  that,  case  would  have  been 
specified  iii  the  same  connection.  To  specify  there  all  cases  but 
one,  and  to  leave  that  one  to  be  discovered  in  another  {tart  of  the 
instrument  among  a  multitude  of  irrelevant  pro\  ision-.  is  (to  sav 
the  least)  somewhat  misleading. 

A  clause  pre.-i -ribim:  legal  proceedings  after  a  limited  period  is 
a  :-e;i>oti;iUe  provision  in  a  policy  of  insurance  against  direct  loss 
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to  specific  property.  In  such  a  case  tin1  insured  is  master  of  the 
situation,  llf  can  bring  his  action  immediately.  In  a  ease  of 
re-insurance  against  lialiility  the  insured  is  helpless.  !!•  cannot 
move  until  the  direct  loss  is  ascertained  between  parties  over  whom 
he  has  DO  control,  and  in  proceedings  in  which  lie  cannot  intervene. 
If  the  respondents  an-  right  and  honest,  claim  might  he  defeated 
in  such  a  ease  as  this  without  any  default  or  delay  on  the  part 
of  the  insured  owing  to  unavoidable  dilliculties  or  complications, 
or  possihlv  in  consequence  of  some  dilatory  proceeding  prompted 
bv  the  verv  person  in  whose  favour  time  is  running.  h  is  dilli- 
cult  to  suppose  that  the  contract  of  re-insurance,  was  engrafted 
on  an  ordinary  printed  form  of  policy  for  any  purpose  beyond 
the  purpose  of  indicating  t!  n  of  the  direct  liability  on  which 
the  indirect  liability,  the  subject  of  the  re-insurance,  would  depend, 
and  setting  forth  the  conditions  attached  to  it.  In  the  result 
their  Lordships  have  come  to  the  eom-lusion  that  according  to  the 
true  construction  of  this  instrument.  so  awkwardly  patched  and 
so  carelessly  put  together,  the  condition  in  question  is  inn  t»  !>e 
regarded  as  applying  to  the  contract  <>\'  re-insurance.  To  hold 
otherwise  would,  in  their  opinion.  In-  to  adhere  to  the  letter,  with- 
out paying  due  attention  to  the  spirit  and  intention  of  the  con- 
tract. TJie  question  does  not  seem  t"  have  1 n  raised  before  this 

in  Canada.  In  the  I'mied  Stat<  -.  though  the  point  has  not  !«••  ti 
brought  before  the  Supreme  Court,  the  universally  accepted  opin- 
ion appears  to  be  that  a  elau-e  .-ueh  as  that  in  question  in  this 
case  is  not  applicable  to  a  iv-insurancc  policy,  and  there  are  several 
decisions  to  that  effn  .  Their  Lord>h;ps  will  humbly  advise 
His  Majesty  that  the  appeal  should  he  all«'\\ed.  the  judgment  of 
the  Supreme  Court  discharged  \\it!  .  and  the  judgment  of 

the  Court  of  Review  restoi, 

See  the  following  cases  which  were  cited  in  the  cnurt  below: 
Jackson  v.  >'/.  Paul  Fire  Insurant  Company*  Manufacturer^ 
Fire  and  ^fa^•inc  Insurance  < '>nn /mni/  \.  II '•>•/•/•/(  A.^nrnnrr  Coni- 
}Hintf.-  Fan f nil  Hall  Inxnran  '  '///'"////  \.  l.iri  r/t<><>'.  Lnmlvtn. 
and  (ilobc  Insurance  Company,"  /////"/;-//  /  nice  Company 

of  London  v.  Home  Insurnm-i-  I 'mn /mnii  of  New  "/-/H//JX  ;4 
Insurance  Company  of  State  of  X<  n-  )'<//•/.  \  \~--i-Mtetl  Manu- 
facturers' Mutual  Fire  Insurance  <  ration  ;8  Alker  \.  Hhoatles* 

1  fi9   X.  Y.,   124. 

2  145  Mass.,   419. 

3  153    Mass.,   63. 

4  63  Fed.  Rep.,  698. 

5  70  App.   Div.    Rop..    N.    V  .   69. 

6  73  App.   Oiv.   Rep.   X.    V  ,  158. 
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SUBROGATION. 


v.  VICTORIA  INSURANCE  Co.1 

6.  A  claim  for  unliquidated  damages  arising  out  of  a  tort 
is  a  legal  chose  in  action  which  can  be  assigned  by  virtue  of 
sect.  5,  sub-sect.  '•.  "f  ihe  Queen-land  Judicature  Act  (40  Viet., 

eh.  ,si'»),  which  is  in  the  same  \vords  as  sect.  25  of  the  English 
Judicature  Act  of  1873. 

7.  \Vh.  re    insurers    ha\v    honestly    made    a    payment   under 
a  policy  in  -ai  i-faction  of  a  claim,  they  an-  entitled  to  all  the 
remedies  open  to  the  insured,  and  may  sue  a  third  party  who 
lias  caused  the  loss  in  the-ir  own  name,  and  it  is  not  open  to 
such   third   party  to  contend  that  the  loss  was  not  within  the 
policy,  and  that  the  insurers  might  have  successfully  disputed 
their  liability. 

IXSURAXCE   (LIFE). 

INSURABLE  INTEREST. 

ANCTIL  v.  MANUFACTURERS  LIFE  INSURANCE  Co.2 

8.  In  an  action  on  a  policy  of  life  insurance,  it  was  hejld 
that  the  plaintiff  was  not  a  lawful  holder.     As  "  the  protector 
of  the  deceased,  whenever  he  stood  in  need  of  protection,"  he 
had  not  an  insurable  interest   in  his  life  within  the  meaning 
of  article  2590  of  the  Civil  Code  of  Lower  Canada. 

9.  A  condition  in  the  policy  that  the  same  should,  on  the 
lapse  of  a  year  or  upwards,  during  which  premiums  have  been 
regularly  paid,  become  incontestable,  is  no  answer  to  an  objec- 
tion  founded  on  the  terms  of  the   Code. 

LORD  "WATSON,  page  608  :  —  In  the  first  place,  it  must  be  observed 
that,  although  the  tenns  of  the  policy,  and  of  the  proposals  upon 
which  it  is  based,  are  such  as  to  cast  upon  him  the  onus  of  proving 
that  he  had  an  insurable  interest,  iha!  appellant  has  not  in  his 
pleadings  alleged,  and  has  not  attempted  to  establish  by  proof 
that  he  possessed  any  such  interest,  as  is  required  in  art.  2590 
of  the  Code.  The  only  contribution,  if  it  can  be  so  called,  is 
that  inquiry  made  by  the  testimony  of  the  appellant  consisted 
in  the  assertion  that  his  wife's  grandmother  was  the  comin-germain 
of  Antoine  Pettigrew.  That  is  the  evidence  upon  which  the 
jury,  in  answer  to  question  8  (b^  found  that  there  was  "distant 
relationship"  between  Pettigrew  and  the  appellant. 

1  Queensland,    aff.,    20th    March,    1896,    74    L.    T.    R.,    206;    L.    R.     1896 
App.  Cas.,  250;    65  L.  J.  R.,  n.s.  38. 

2  Supr.  C.,  Canada,  Quebec,  aff.,  28th  July,  1899,  L.  R.,  1899  App.  Cas  . 
604;      81    L.  T.  R.,   279;     68    L.  J.  R.,    n.s.,    123. 
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Page  G09 : — Their  Lordships  are  of  opinion,  with  the  majority 
of  the  learned  judges  of  the  Supreme  Court,  that  the  findings  of 
tli«>  jury  arc  in  themselves  suflicient  to  establish  that  the  appellant 
is  not  a  lawful  holder  of  the  policy  in  question  within  the  meaning 
of  art.  2o90  of  the  Code.  The  question  remains  whether  the 
clause  of  the  policy  which  provides  that  the  instrument  shall  be- 
come "incontestable"  on  the  lapse  of  the  period  of  a  year  or 
upwards,  during  which  premiums  are  regularly  paid,  furnishes 
a  good  answer  to  the  objection  founded  on  the  terms  of  the  Code. 
Upon  that  point  their  Lordships  concurred  in  the  opinion  ex- 
pressed by  the  majority  of  the  Supreme  Court,  and  of  the  Superior 
Court  sitting  in  review.  The  rule  of  the  Code  appears  to  them 
to  be  one  which  rests  upon  general  principles  of  public  policy  or 
expediency,  and  which  cannot  !«•  defeated  by  the  private  conven- 
tion of  the  parties.  Any  other  \ir\v  would  lead  to  the  sanction 
of  wager  policies. 

PREMIUM. 

LONDON  AND  LANCASHIRE  l.ni    A--II:ANCE  Co.  v.  FLEMING.' 

10.  Whore  a  life  policy  ce.nt.-i  in-  provisions  to  the  effect  that 
it  shall  not  be  in  force  till  the  tir-t  premium  is  paid,  and  that 
if  a  note  be  taken  for  the  lirst  <>r  renewal  pivmium  and  not 
paid  the  policy  is  void  at  and  fr-un  default,  the  onus  is  on  the 
policyholder  to  prove  cash  payment  <>f  tin-  premium. 

1  1.  YVhere  the  insurers'  agent  aei-t  pi-  in  payment  of  a  pre- 
mium a  note  which  is  not  paid  win n  due,  there  is  no  presump- 
tion that  he  was  to  raise  money  theiv.ii  ;[-  an  agent  for  the 
insured  and  pay  the  premium  out  «>f  the  proceeds. 

li'.  And  where  the  insurers  accept  their  agent's  note  in 
discharge  of  an  account  current  between  them,  in  which  the 
agent  was  debited  with  the  amount  •  •!'  the  premium,  that  affords 
no  presumption  of  an  intention  t"  treal  their  own  agent  as 
agont  for  the  insured,  tor  the  insnranee  subsisting  contrary  to 
tho  terms  of  their  contract  with  the  policyholder. 

INSTRAXCK   (MABINK). 

IJNSK  A  \\  ( HIT  1 1 1 X  KSS. 

A. I  IMS      Soul. AM       IIOSSEX      &      Co.      V.      I'.MON     MARINE    IXSVK- 
AXCE    Co.2 

13.  Wlieiv  a  vessel  capsized  and  sank  in  less  than  twenty- 
four  hours  after  leaving  port,  without  having  encountered  any 

1  Ontario,  rev.,  3rd  August.  1897.  L.  R..  1897,  App.  ('a*..  499;  66 
L.  J.  R.  n.s..  116;  13  T.  L.  Rep..  572. 

:'  Mauritius,  rov..  2nd  Mart-h.  1901.  I.  T<  .  19<M.  App.  «>a«.  362;  84 
L.  T.  R..  36fi;  70  L.  J.  R..  n.s..  34;  17  T.  L.  Rep..  376. 
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storm  or  other  known  cause  sufficient  to  account  for  the  catas- 
trophe, there  is  a  presumption  of  unseaworthiness  on  which 
a  jury  may  l>e  directed  to  act  in  the  absence  of  evidence. 
Where  evidence  i-  given,  all  tin-  fad>  must  he  considered,  in- 
cluding the  unexplained  sinking,  and  unless  it.  establishes 
unseaworthiness  the  defence  founded  on  it  must  fail. 

1  1.  The  defence  in  this  case  \vas  overruled,  since  the  real 
cause  of  the  loss  was  not  ascertainable  on  the  evidence,  though 
it  appeared  to  \x>  attributable  to  mistakes  made  in  managing 
the  vessel  after  she  sailed  rather  than  to  her  unseaworthiness 
when  she  sailed. 

LORD  LIXDLEY,  page  ;5(i('»: — The  underwriters  have  the  advan- 
tage of  the  undoubted  fact  that  the  vessel  capsixed  and  sank  in 
less  than  twenty-four  hours  after  leaving  port,  without  having 
encountered  any  storm  or  other  known  cause  siHlieient  to  account 
for  the  catastrophe;  and  there  is  no  doubt  that  if  nothing  more 
were  known,  they  would  he  entitled  to  succeed  in  the  action.  If 
nothing  more  were  known,  unseaworthiness  at  the  time  of  sailing 
would  be  the  natural  inference  to  draw;  there  would  be  a  pre- 
sumption of  unseaworthiness  which  a  jury  ought  to  be  directed 
to  act  upon,  and  which  a  court  ought  to  act  upon  if  unassisted 
by  a  jury. 

The  law  on  this  point  was  finally  settled  in  Pickuii  v.  Thames 
iimi  Mersey  Marine  Insiirmirr  ( 'mn /mni/,'1  which  followed  Anderson 
v.  Morice.2  In  these  cases  the  court  pointed  out  the  danger  and 
error  of  acting  on  the  presumption  in  favour  of  unseaworthiness 
in  case  of  an  early  loss  of  which  the  assured  cannot  prove  the 
cause;  and  the  court  pointed  out  the  necessity  of  hearing  in 
mind  that  the,  defence  of  unseaworthiness  must  \>c  o\erruled  unless 
supported  by  a  siilUcient  weight  of  evidence  in  its  favour  after 
duly  considering  all  the  evidence  hearing  on  the  subject,  including, 
of  course,  the  very  weighty  evidence  with  which  the  underwriters 
Hart  their  case. 

IXTKKEST. 

IN    (ASK   01     I  RAID. 

JOHNSON    v.    Tin-:    Ki.\<;.' 
1.    .Moiiev   obtained   bv   fraud   and    retain*  d   bv    fraud   can  be 

•  •  «/ 

recovered    with    interest    whether    proceedings    he    taken   in    a 
irt  of  equity  or   in   a   court    of  common   law,  but   where  the 


1  :::<   L.  T.  t:.  p.,   i^l;     Q.  B.  Div.,  594. 

2  31    L.  T.  Rep.,    605;     L.  Rep.,    10    C.,   page    58. 

3  Si.-n;i    Leone,   rev.,   19th  July,   1904.  53  W.  Rep.,  207. 
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( 'ro\vn    in   a   civil    action    intentionally    ami    deliberately    put 

tf  k  1 

aside  all  charges  or   fraud  no  ink-rest  was  allowed. 

Jl   KISIurTION    01'   .11   IM<   l\l.   (  O >MI  ITTKK. 

Ai'i'KAt.:     ru-Hhcr    order    lo    j>ui/    interest ;    STATUTES: 
Construction,  "  Interest." 

INTKIiNATln.NAI.    LAW. 

A  LI  EX. 

I'i    .!A<  KK  v.   ATTORNEY-GENERAL  <»F   XATAI..' 

1.  Tlu>  protection  afforded  by  ;i  State  to  a  resident  alien  does 
not  cease  simply  because  I'm-  a  time  the  State  forces  are  with- 
drawn and  the  enemy  is  in  po--(  -si<m  and  exercises  the  rights 
of  an  army  in  occupation.  And  when  the  territory  so  occu- 
pied reverts  to  the  control  of  it-  rightful  sovereign,  wrongs 
done  during  the  foreign  oeenpaiion  are  cognizable  by  the  ordin- 
ary courts,  and  an  alien  who  has  aided  the  enemy  may  be  tried 
and  punished  for  high  treason. 

CHANGE  OF  SOVEREIGNTY. 

<  !OOKAL  v.  SruiGG.2 

'2.  According  to  the  rules  of  international  law.  a  change  of 
sovereignty  by  cession  from  IMK-  power  to  another  does  not 
affect  private  property  in  tin  !  terriiory.  but  no  municipal 

tribunal  has  authority  to  enforce  -ndi  an  obligation. 

LORD  HALSBURY,  L.C.,  page  283: — It  is  a  well-established  prin- 
ciple of  law  that  the  transactions  <>f  independent  States  between 
each  other  are  governed  by  other  laws  than  those1  which  municipal 
courts  administer.  It  is  no  answer  that  by  the  ordinary 

principles   of  international    law    private   property   is   respected   by 
the  sovereign   with   respect   to   such    pri\aie    proj)erty   within   the 
ceded  territory.      All  that  can  be  properly  meant  by  such  a  pro- 
position is  that  according  to  the  well    understood   rules  of  inter- 
national law  a  change  of  sovereignty  by  cession  ought  not  to  affect 
private  property,  but  no  municipal   tribunal  has  authority  to  en- 
force such  an  obligation.      And  if  there  is  either  an  express  or  ;i 
well    understood    bargain    between    the   ceding    potentate   and    the 
government  to  which   the  cession   is   made   that   private   prop< 
shall  be  respected,  that  is  only  a  bargain  which  can  bo  enfon 
by  sovereign  against  sovereign  in  the  ordinary  course  of  diploma 
pressure. 

1   Natal,    1907.    76    I..  J..   n.s.,    62. 

'2  Cape   Colony,   aff..    1st   August,   1S99.   SI    I..  T.  R..   281. 
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CONTRACT. 

SPURRIES  v.  LA 

.'5.  Where  the  parties  to  a  contract  reside  in  different  coun- 
tries  in  which  dillennt  systems  of  law  prevail,  their  intention 
is  the  true  criti  rioii  to  determine  by  wl.  t  law  it-  interpretation 

an<,  !l    are   to   be  governed. 

Loi;i>  LiMM.t.v,  page  I •">'>: — The  first  question  which  arises  is 
whether  this  is  to  be  regarded  as  an  English  contract  or  as  a  Jersey 
contract.  Their  Lordship-  are  of  opinion  that,  although  this  policy 
was  made  in  Jersey,  and  any  money  payable  under  it  would  have 
to  be  paid  to  the  assured  ;n  Jersey,  the  nature  of  the  transaction, 
the  language  in  which  the  policy  i-  expressed,  and  the  terms  of 
the  agreemenl  and  of  the  conditions,  all  show  that  the  contract 
between  the  parties  is  an  English  contract,  and  that  wherever  sued 
upon  its  interpretation  and  effect  oujrht,  as  a  matter  of  law,  to 
be  governed  by  English  and  not  by  Jersey  law.  The  intention 
of  the  ponies  is  too  plain  to  be  mistaken:  the  contract  to  pay 
out  of  the  fund  of  the  company  is  of  itself  very  significant;  and 
the  reference  to  the  English  Arbitration  Acts  shows  that  the 
arbitration  proceed in;r-  wore  to  he  conducted  according  to  English 
law  and  no  other.  That  the  intention  <>!'  the  parties  to  a  contract 
is  the  true  criterion  by  which  to  determine  by  what  law  it  is  to 
be  governed  is  too  clear  for  controversy:  see  Hnni!t/n  &  Co.  \. 
7V///V/e/-  Distillery,2  and  the  intention  here  ;-  unmistakabl". 

EXTERRITORIALITY. 

SECRETARY  OF  STATE  v.  CHARLESWORTH  ET  AI..?> 

4.  Where,  by  a  treaty,  rights  of  exterritoriality  are  conferred 
upon  Ili-it  i-h  subjects  a*  regards  their  person-  and  property, 
land  purchased  by  a  Briti-h  subject  is  not  stamped  with  the 
same  character  and  attendid  by  the  same  incidents  as  if  it 
tvere  hind  in  England,  but  its  incident-  are  governed  by  the 
law  of  its  site.  ;ind  the  local  law  applies  to  compensation!  for 
unauthorized  encroachments  on  it. 

FOREIGN    .11   IMJ.AIEXT. 

HUNTINGTOX    V.     A  11  KILL.4 

;">.  To  an  action  by  the  appellant  in  an  Ontario  Court  upon 
a  judgment  of  a  New  York  Court  against  the  respondent  under 


1  Jersey,  rev..  14th  May,  1902,  L.  R.,  1902,  App.  Cas.,  446;  71  L.  J.  R., 
n.s.,  101  ;  1ST.  I,.  Rep.,  607. 

2  1894,  App.  Cas.,  212. 

3  Znnzibar,    rev.,    K,th    T-VbriKiry.    1901.    s  I    T,.  T.  R.,    212. 

4  Ontario.    17th    February.    1S92.    T>.  R.,    1S93,    App.    Cas.,    150;    L.  J.  R., 
n.s.,  44;     41   W.   Rep.,   574;     8   T.  L.  Rep.,   341. 
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'ion   i' 1    .if    New    York    Stale    Law.-,   of    1^7."»,   eh.    <'>11,    which 

imposes  liability  in  ivspcct  of  false  representations,  the  latter 
pleaded  that  the  judgment  was  for  a  penalty  inllieted  l»y  the 
municipal  law  of  XY\v  York,  and  that  tin-  action  U-ing  of  a 
penal  character,  ought  not  to  be  entertained  by  a  foreign 
court  :— 

»'>.  It  was  held,  that  I  he  action  b.'ing  by  a  subject  to  enforce 
in  his  o\vn  interest  a  liability  imposed  for  the  protection  of 
his  private  rights  was  remedial  and  not  penal  in  the  sense 
pleaded.  It  was  not  within  the  rule  of  international  law  which 
prohibits  the  court  and  one  country  from  executing  the  penal 
laws  of  another,  or  enforcing  penalities  recoverable  in  favour 
of  the  State. 

7.  Held,  further,  that  it  wa>  the  duty  of  the  Ontario  Court 
to  decide  whether  the  statute  in  <|iicstion  was  penal  within  the 
meaning  of  the  international  rule  So  a-  to  oust  its  jurisdiction; 
and  that  such  court  was  not  bound  by  the  interpretation  thereof 
adopted  by  the  Courts  of  New  York. 

LORD  WATSOX.  page  1^~>: — Their  Lordship-  i-annot  assent  to 
the  proposition  that  in  considcriiii:  whether  the  present  action 
was  penal  in  such  sense  as  to  HUM  their  jurisdiction,  the  Court 
of  Ontario  wero  bound  to  pa\  ite  deferem-e  to  any  interpre- 

tation which  might  have  been  put  upon  the  Statute  of  1S7">  of 
the  State  of  Xew  York.  They  had  to  construe  and  apply  an 
international  rule,  which  is  a  matter  of  hi\v  entirely  within  the 
cognizance  of  the  foreign  court  v.  tion  is  revoked. 

Judicial  decisions  in  the  States  where  the  cause  of  action  arose 
are  not  precedents  which  must  be  followed,  although  the  reasoning 
upon  which  they  are  founded  must  alwa  ive  careful  con- 

sideration, and  may  he  conclusive.  The  court  appealed  to  must 
determine  for  itself  in  the  first  place  the  substance  of  the  right 
sought  to  he  enforced:  and  in  il  >nd  place,  whether  its 

enforcement  would,  either  directly  or  indirectly,  involve  the  exe- 
cution of  the  |)enal  law  of  the  State.     Were  any  other  principle 
to  guide  its  decisions,  a  court  might    find    itself   in  the  posit 
of  giving  efftvt  in  one  ca>e  and  denying  effect  in  another,  to  t- 
of  the  same  character,  in  consequence  of  the  causes  of  action  1 
ing  arisen  in  different  countries;    or  in  the  predicament  of  I, 
constrained  to  give  effect  to  laws  which  were,  in  its  own  jud 
strictly   penal. 

The  general  law   upon   this  point  has  been  correctly  stated   by 
Mr.  .Justice   Story   in   its  "conflict  of  laws."  and  by   nth- 
writers:  but   their  Lordships  do  not   think   it  necessary  to  qi: 
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from   these  authorities   in  explanation  of  the  reasons  which  have 
induced  courts  of  justice  to  decline  jurisdiction  in  suits  somewhat 

sely  described  as  penal,  some  of  these  have  their  rights  in  a 
foreign  country.  The  rule  lias  its  foundation  in  the  well  recog- 
ni/ed  principles  that  crimes,  including  in  that  term  all  breaches 
of  public  la\v  puni-diable  by  pecuniary  mulct  or  otlierwise  at  the 
Instance  of  tin1  Stair  Covernment  nr  of  some  one  representing  the 
public,  are  local  in  the  sense  that  they  are  only  cognizable  and 
punishable  in  the  country  where  they  were  committed.  Accord- 
Mi  J\.  no  proceeding,  even  in  the  shape  of  a  civil,  which  has  for 
its  objed  the  enforcement  of  the  Slate,  whether  directly  or  in- 
directly, of  punishment  impo-cd  for  such  breaches  by  the  lex  f<>ri 
on-lit  to  be  admitted  in  the  courts  of  any  other  country. 

Their  Lordship?  have  already  indicated  that  in  their  opinion 
the  phrase  "  penal  actions,"  which  is  so  frequently  used  to  desig- 
nate that  class  of  actions  which,  by  law  of  nations  are  exclusively 
assigned  to  their  domestic  forum,  does  not  afford  an  accurate 
definition.  In  its  ordinary  acceptation,  the  word  "penal''"  may 
embrace  penalties  for  infractions  of  general  la\v  which  do  not  con- 
ute  offences  against  the  State;  it  may,  for  many  legal  pur- 
poses  be.  applied  with  perfect  propriety  to  penalties  created  by 
contracts:  and  it  therefore,  when  taken  by  itself,  fails  to  mark 
that  distinction  between  civil  rights  and  criminal  wrong  with 
that  distinction  which  is  the  very  essence  of  the  international  rule. 
The  phrase  used  by  Lord  Loughbo rough  and  Mr.  Justice  Buller  in 
a  well  known  case,  Foilioi  \.  0</<!<'/i.1  and  Ogih'ii  v.  Fali'il .-  and 
also  by  Chief  Justice  Marshall  who,  in  the  Antelope3  thus  stated 
the  rule  with  no  less  brevity  than  force':  ''The  courts  of  no 
country  execute  the  penal  laws  of  another."  Bead  in  the  light 
of  the  context  of  the  language  used  by  these  eminent  lawyers  is 
quite  intelligible  I  ecause  they  were  dealing  with  the  consequences 
of  violations  of  public  law  and  order  which  were  unmistakably 
i  criminal  complexion.  But  the  expressions  "penal"  and 
''penalty/'  when  employed  without  any  qualification  expressed 
and  implied,  are  calculated  to  mislead,  because  they  arc  capable 
of  heinir  construed  so  as  to  extend  the  rule  to  all  proceeding  for 
the  n  of  penalties,  whether  exigible  by  the  State  in  the 

intere.-t    of    the   community,    or    by    private    persons    in    their   own 
interest. 

The  Supreme  Court  of  the  United  States  had  occasion  to  con- 
sider the  international  rule  in  Wisconsin  v.  Tin'  I'dii-nn  I  n^nrtnic^ 
C'liii/niiii/.4  I'.y  the  statute  law  of  the  Slate  of  Wisconsin,  a  pecu- 
niary penalty  was  imposed  upon  a  corporation  carrying  on  busi- 
ii'  5S  under  it  who  failed  to  comply  with  one  of  its  enactments. 


1  1    H.    I'!..    r:.V 

2  3  T.    K  ,   734. 

3  10  Wheaton.    123. 

4  U'7    United    States    un    IM\  ies),    265. 
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The  penalty  was  recoverable  by  the  commissioner  of  the  insurnncn, 
an  official  intrusted  with  the  administration  of  the  Act  in  tho 
public  interest,  one-half  of  it  being  payable  into  the  State  Treasury, 
and  the  other  to  the  commissioner,  who  was  to  defray  the  cost 
of  prosecution.  It  was  held  that  the  penalty  could  not  be  en- 
forced by  the  Federal  Court  or  the  Judiciary  of  any  other  State. 
In  delivering  the  judgment  of  the  bench,  Mr.  Justice  ({ray,  after 
referring  to  the  text  books  and  the  dictum  by  Chief  Justice  Mar- 
shall already  cited,  went  on  to  say:  "The  rule  that  the  courts 
of  no  country  execute  the  law  of  another  applies  not  only  to 
prosecutions  and  sentences  for  crimes  and  misdemeanours,  but  to 
all  suits  in  favour  of  the  State  for  the  recovery  of  peculiar  penal- 
ties for  any  violation  of  Statutes  for  the  protection  of  its  revenue 
or  other  municipal  laws  and  to  ;ill  judgments  for  such  penalties." 

AsiIBUKY    V.    El,  I  .!>.' 


8.  Wliere  the  judgment  «t  ;i  f'-n-i^n  tribunal  come  to  \»- 
enforced  in  another  country,  ii-  e  fleet  must  l>e  judged  of  by 
the  courts  of  that  country  with  nganl  to  ;lll  circumstances  of 
tho  case. 


PROVISION    OF  TREATY. 

\V.\r.Ki  -i:  v. 

0.  A  naval  officer,  in  the  alleged  [.«  pformance  of  hi-  duty. 
took  forcible  possession  of  n  factory  lwl"nLrii>Lr  i<-  th<  ion- 

dunt,  in  order  to  put  in  force  and  give  rnV.-t  to  the  |>n>vi-i"iis 
of  a  treaty  entered  into  with  a  l»ivi-n  S 

Hold,  that  such  an  act  could  only  U  jn-tiiied  .  .n  the  ground 
that  it  was  done  by  the  authority  of  the  (  Irown  for  the  purpose 
of  enforcing  obedience  to  the  treaty,  and  e..uld  not  be  justified 
as  an  act  of  State. 

in.  It  was  held  further,  that  the  courl  of  the  colony  was 
competent  to  inquire-  into  matters  involving  the  construction 
of  treaties  and  other  acts  of  Stai 

IX)RD   HERSCHELL,  page  515:  —  The    [.aver  of  making  tre.. 
of  peace  is,  as  he  truly  said,  vested  by  our  Constitution   in 
Crown.      He  urged   that  there  must  of  necessity  also   re- 
the  Crown  the  power  of  compelling  its  subjects  to  obe. 
visions  of  a  treaty  arrived  at   for  the  purpose  of  puttin 
to  a  state  of  war.      lie  further  contend.  -d   that  if  this 


1  New   Zealand,   aft..   17th   June.    1903,  62   L.  J.  R.   n.s..   107. 

2  Newfoundland,   aff..   4th   August.   1892.   67    L.  T.  R..   513. 
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power  must  equally  extend  to  the  provisions  of  a,  treaty  having 
for  its  object  the  preservation  of  peace,  that  an  agreement  which 
was  arrived  ai  1<>  avert  a  wrar  which  was  imminent,  was  akin  to 
a  treaty  id'  peace  and  subject  to  the  same  constitutional  law. 
Whether  the  power  contended  for  does  exist  in  the  case  of  treaties 
of  peace,  and  whether,  if  so,  it  exists  equally  in  the  case  of  treaties 
akin  to  a  treaty  of  peace,  or  whether  in  both  or  either  of  these 
cases  interference  with  private  rights  can  be  authorized  otherwise 
than  by  the  Legislature,  are  grave  questions  upon  which  their 
Lordships  do  not  find  it  necessary  to  express  an  opinion.  Their 
Lordship-  agree  with  the  court  below  in  thinking  that  the  allega- 
tions contained  in  the  statement  of  defence  do  not  bring  the  case 
within  the  limits  of  the  proposition  for  which  alone  the  appellant's 
counsel  contended. 

JURISDICTION:    Lands  situated  in  another  province. 


I  XTERVEXTIOX. 

UNDER  ARTICLE  997  CAXADIAN  CODE  OF  CIVIL  PROCEDURE. 

CASGKAIX  v.  ATLANTIC  AM>   XOKTH-WEST  RY.  Co.1 

1.  There  is  doubt  whether  in  an  action  brovight  by  the 
Attorney-General  under  art.  997  of  the  Code  of  Civil  Proce- 
dure, any  other  party  is  entitled  to  appear  and  prosecute  as  an 
ini'Tvcner  under  art,  154  of  same  code. 

LORD  WATSON,  page  372: — In  the  course  of  that  argument,  the 
legality  and  propriety  of  their  admission  to  the  suit  as  interveners 
were  fully  discussed.  Their  Lordships  entertain  doubts  whether, 
in  an  action  brought  by  the  Attorney-General  under  art.  997,  any 
other  party  can  be  entitled  to  appear  and  prosecute  as  an  intervener, 
in  terms  of  article  154  of  the  code.  Even  more  doubtful  is  their 
right  to  prosecute  a  claim  of  damages  which  was  not  within  the 
conclusions  of  the  original  writ.  But  if  the  absence  of  the  city 
council,  who  are  out  of  the  case,  and  seing  that  now  neither  the 
appellant  nor  the  respondent  company  have  any  real  interest  in  its 
determination  their  Lordships  abstain  from  deciding  the  point. 


1  Quebec,   aff.,   9th   February,    1895,    75   L.  T.  R.,    369;    L.  R.,    1895,   App 
Cas.,   282. 


SUM  M  ART 


I'AUKS 


.iriusnicTioN 


LAND  SITUATKD  ix  AXOTIIKR 
PROVINCE 

See  CORPORATION  (COMPANY)- 
Jurisdiction  of  Courts; 
EXTRADITION  :  Jurisdiction; 
JURY  TRIAL:  Jurisdiction  of 
the  Court  of  Review  \  MARTI  M. 
LAW  :  Eod.  ro  ;  1J  A  R  I  s  n  K  s 
(CATHOLIC)  :  Canonical  and 
Civil  Jurisdiction;  PRACTICE  : 


221 


Jurisdiction  to  correct  error; 
K  A  1 1.  \v  A  v  :    Jurisdiction 
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JUKY  TRIAL 

.1   i     I!  I  -  M  I  i    T  I  O  N    OF  THE   COURT 

"i    HI  \  n:\v 

N  I  \\     i  i :  i  \ :   

sun  . . .        

See   I  'I:AI  PICK:  ./»n/  /rial. 
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JURISDICTION. 

LAXDS   SIT  I  ATE  I)   IX   AXOTIIKR    PRO  VIM   I  . 

GREAT  NORTH-WEST  CENTRAL  Ry.  v.  CHAKI.F.BOI?   IT  .\i..1 

1.  The.  sale  of  land  situated  in  <>nr  province  cannot  be  con- 
ducted, nor  can  possession  be  iijvcn  l>\  a  <-'>nrt  in  aimtlier 
province.  Xor  has  either  the  Supreme  ('mirt  of  Canada,  or 
Ilis  Majesty-in-Council  sitting  in  appeal,  any  wider  jurisdic- 
tion. 

CASORAIN  v.  ATLANTIC  AND  X<>KTII-\YFST   RAILWAY  Co.2 


2.   Tho  court  lias  jurisdiction  under  article  90S  of  the 
of  Civil  Procedure,  to  prohibit  the  issue  of  a  writ  of  infon 
tion  under  article  1*07;  but  after  issue  the  Attorney-General  i.* 


1  Supr.     C..     Canada,     Ontario,     varied.     1st     April.     1878,     68     L.  J    R 
n.s..   L'5;     79  L.  T.  R..   35. 

2  Quebec,  aff.,   9th  February,  1895,  L.  R..  1895  App.  Cas..  282. 


JURY  TRIAL 

dominus  litis,  and  can  discontinue  proceedings  or  control  their 
conduct  and  settlement  independently  of  any  private  relator. 

Sec  CORI'OI;  \TI<>\  (Company):  Jurisdiction  of  courts]  EX- 
TRADITION: Jurisdiction;  >lri;v  TRIAL:  Jurisdiction  of 
llic  Court  of  Review,  .MARTIAL  LAWS:  Eod.  vo.] 
I'AKISUKS  (Catholic)  :  Canonical  and  Ctrl/  jurisdiction  ; 
PRACTICE:  Jurisdiction  to  correct  error ;  RAILWAY: 
Jurisdiction  of  C'Oiirf. 

•TriiV    TRIAL. 

JURISDICTION  OF  THE   COURT   OF  REVIEW. 

.McAETHUK  v.  DOMIXIOX  CARTRIDGE  Co.1 

1.  The  function  of  the  Court  of  Review  in  the  Province  of 
Quebec  is,  under  the  Civil  Procedure  ('ode,  where  an  applica- 
tion is  made  for  judgment  of  a  new  trial,  the  same  as  that 
of  the-  Court  of  Appeal  in  England. 

LORD  MACXAGHTEN,  page  31 : — The  learned  judge  who  presided 
at  the  trial  reserved  the  case,  as  ho  was  authori/ed  to  do  by  the 
Civil  Procedure  Code,  for  the  consideration  of  the  Court  of  Re- 
view. That  court  dismissed  with  costs  a  motion  on  behalf  of  the 
company  for  judgment  or  a  new  trial,  and  confirm  the  verdict  in 
favour  of  the  plaintiff.  No  complaint  was  made  of  the  learned 
judge's  summing-up  or  the  way  in  which  the  questions  were  left 
to  the  jury. 

In  (.Jiiehec,  when  an  unsuccessful  party,  after  verdict,  moves  for 
judgment  or  a  new  trial,  the  function  of  the  court  under  the  Civil 
Procedure  Code  is  the  same  as  the  function  of  a  Court  of  Appeal 
in  this  country  in  similar  circumstances.  It  is  not  the  province 
of  the  court  to  re-try  the  question.  The  court  is  not  a  Court  of 
Rcvie\v  for  that  purpose.  The  verdict  must  stand  if  it  is  one 
which  the  jury,  as  reasonable  men,  having  regard  to  the  evidence 
lie  fore  them,  might  have  found,  even  though  a  different  result 
would  have  been  more  satisfactory  in  the  opinion  of  the  trial  judge 
and  the  Court  of  Appeal. 

\i:\V   TKIAL. 

CLOUSTQH  KT  AL.  v.  CASET.S 

2.    When  the  ground  of  the  verdict   is  very  unsatisfactory,  a 
mi\v  trial   will   be  granted. 


1  Supr.    C.,    Canada,    Quebec,    rev.,    llth    November,    1904,    74    L.  J.  R., 
n.s.,  30. 

2  .\v\\-  Zi'.-ihmil.  rev..  1st  December,  1905,  22  T.  1^.  Rep.,  107. 


.11  KY  TIM  A  I.  L>L>:{ 

GEORGE  1'.    EMEBY  ('<>.   v.   WELLS.' 

•'!.  Where  no  application  fur  a  new  trial  li:is  hecn  iiijulc  to 
tin-  court  Ix'low,  the  Judicial  ('uiuiiiiltcc  will  not  allow  an 
appellant  to  raise  any  cunlcnt  ion  directed  to  a  new  trial,  hut  he 
will  he  confined  to  the  question  whether  the  findings  justify 
the  judgment  delivered. 

XOX    SI  IT. 

ETDDLE&CO.  v.  MABINE  INSTTK-\\<  i   <  '.>..  OF  NEW  ZEALAND. 2 

•'•  I"  a  «'nse  \vliTe,  ihouiih  ihei-i  i-  some  evidence  to  «TO  to 
tlio  jury,  yc-t  it  is  of  such  a  nature  that  the  jurv  euuJd  Tiof 
reasonably  pve  a  verdict  for  i  he  plaiutilT,  the  jud^e  i-  justified 
in  direct  inn  a  non-suit. 

Sec  PRACTICE:    Jury  in- 


1  British  Honduras,  aff.,   2ith  June,   190fi.   96    I.  T   Rep 

2  New  South  Wales,  aft'..   L'nth   M;ir.-M.    1896,   71    I.   T    l: 
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LEGISLATIVK   PO\VIK^:    "   \l  II   N-." 

ATTORNI     '<      ERAL  FOB  <   \X.\PA  v.  CAIN.' 

1.  The  section  c.  of  ihe  Dominion  Statute,  til)  and  f',1  Viet., 
eh.  11.  as  amended  l>y  1  Kd\v.  VII..  eh.  l-'J,  sect.  10,  is  infra 
vires  of  the  Dominion  1'arliaim  nt. 

'2.  The  Crown  undoubtedly  possessed  the  power  to  expel  an 
alien  from  tho  I  >"iiiiiii"ii  of  <  'anada.  or  to  deport  him  to  the 
country  whence  he  entered  it.  The  a"U>\<  A*--.  absented  to  by 
the  Crown,  delegated  that  power  t»  tin-  I  i-iniiii^H  Government 
which  includes  and  aiiilna-ixe-  them  t<>  Lmposi  ich  extra- 
territorial constraint  as  is  nere-sar  \<>  execute  'lie 


LORD  ATKINSON,  p;i^e  ."p-|."i;  —  The   validity  im- 

peached on  several  .iri'iunnls.  and  \va-  held  in  ii-an^end  tlie  p«»\vers 
of  the  Dominion  Parliament,  inasmuch  n«-d  i»  authorize 

the  Attorne_v-General  or  his  deL  deprive   p-  •i-->ns  against 

whom  it  was  to  be  enforced  of  tin  ir  linerty  wiilimn  the  territorial 
limits  of  Canada,  and  upon  this  pnim  alone  tin-  d^ei-inn  of  the 
case  turned.  It  was  conceded  in  arirument  hefmv  their  l..>nl.-hips 
on  the  principle  of  law  laid  down  hy  thifi  I'.nard  in  the  ease  of 
Maclcod  v.  Attorney-General  South  Wales.2  that  the 

statute   must,   if   possible,   be   con-tnied    .  ly    intending 

authorize  the  deportation  of  the  alien  a<  the  seas  to  the  coun- 

try whence  he  came,  if  he  was  imp-M-ii-d  intn  ('anada  by  sea,  or  it" 
he  entered  from  an  adjoining  country.  t<>  authorize  his  expul> 
from   Canada   across   the   Canadian    I'l-mitier    into    tliat   adjoii. 
country.      The  judfrment  of  the  learned  judge  was.  in  elTect. 
upon  the  practical  impossibility  of  expelling  an  alien  from  Can 


1  Ontario,  rev.,  27th  July,  1906.  L.  R..  1906.  App.  Cas..  54 

n.s.,  29.T;  22  T.  L.  Rep..  757;  95  L.  T.  Rop..  314:  79  I..  J..  P.  C   I 

2  1S91.  App.  Cas.,  453,  page  459. 

I'  « 


226  LEGISLATURE 

into  an  adjoining  country  without  such  an  exercise  of  extra- 
territorial constraint,  of  his  person  by  the  Canadian  officer  as  the 
Dominion  Parliament  could  not  authorize.  No  special  signifi- 
cance \\;is  attached  to  the  word  '''return."  The  reasoning  of  the 
judgment  would  apply  with  equal  force  if  tin-  word  used  had 
been  "expel,"  or  "deport/'  instead  of  "return/"' 

In  lltia  Canada  and  all  its  dependencies,  with  the  sovereignty, 
property,  and  possession,  and  all  other  rights  which  had  at  any 
tinn-  licrii  held  or  acquired  by  the  Crown  of  France  were  ceded 
to  Great  Britain:  St.  Catharine's  Mi/ling  and  Lumber  Co. 
V.  /.'<</.'  I'pon  that  event1  the-  Crown  of  England  became  pos- 
sessed of  all  legislative  and  executive  powers  within  the  count rv 
so  ceded  to  it,  and  save  so  far  as  it  has  since  parted  with  th'-e 
powers  by  legislation,  royal  proclamation  or  voluntary  grant,  it 
is  still  possessed  of  them.  One  of  the  rights  possessed  by  the 
supreme  power  in  every  State  is  the  right  to  refuse  to  permit  an 
alien  to  enter  that  State,  to  annex  what  conditions  it  pleases  to 
the  permission  to  enter  it,  and  to  expel  or  deport  from  the  State 
at  pleasure  even  a  friendly  alien,  especially  if  it  considers  his 
presence  in  the  State  opposed  to  its  peace  order,  and  good  govern- 
ment, or  lo  its  social  or  material  interest:  YaHcl,  Lmr  of  Nations* 
The  Imperial  Government  might  delegate  those  powers  to  the  gov- 
ernor or  the  government  of  one  of  the  Colonies,  either  by  royal 
proclamation,  which  has  the  force  of  a  statute,  Campbell  v.  Hall."' 
or  liy  a  statute  of  the  Imperial  Parliament,  or  by  statute  of  a 
local  parliament  to  which  the  Crown  lias  assented.  If  this 
1 1  egelation  has  taken  place,  the  depositary  or  depositaries 
of  the  executive  and  legislative  powers  and  authority  of 
the  Crown  can  exercise  those  powers  and  that  authority 
to  the  extent  delegated  .as  effectively  as  the  Crown  could 
itself  have  exercised  them.  The  following  cases  establish  these 
propositions:  In  re  Adam*:  l><ni<'t/<i/i!  \.  l)<nn'<i<i>n  5 ;  Cameron 
v.  Eyte6;  .Jcfilison  v.  Ric.ra.7  But  as  it  is  conceded  that  by  the 
law  of  nations  the  supreme  power  in  every  State  has  the  right  to 
enforce  those  laws,  it  necessarily  follows  that  the  State  has  the 
power  to  do  those  things  which  must  be  done  in  the  very  act  of 
expulsion  if  the  right  to  expel  is  to  be  exercised  effectively  at 
all.  notwithstanding  the.  fact  that  constraint  upon  the  person  of 
1he  alien  outside  the  boundaries  of  the  State  or  the  commission 
of  n  trespass  by  a  State  officer  on  the  territories  of  its  neighbour, 
in  the  manner  pointed  out  by  Anglin,  J.,  in  judgment  should 


1  1x<xX.  M   App,   Cas.,   46,  53. 

2  Book  1.   s.   231;    Book  2,  s.   125 

3  1774,  1   Cowper,  204. 

4  is,:::.  1    Moo.   V.  C.,   460.   472-6. 

5  1835.  3   Knai>i>.    f,:1,.    88. 

6  183:,.  ::    Knnp|>.    332.    343. 
:    1835,  3   Knapp,    130. 
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thereby  result.  Accordingly,  it  was  In  >•<•  Adum  '  definitely  de- 
cided that  the  Crown  had  power  to  remove  a  foreigner  l»y  force 
from  tin-  Island  of  Mauritius,  though,  of  course,  the  removal  in 
that  case  would  necessarily  involve  an  imprisonment  of  the  alien 
outside  British  territory  in  the  ship  on  hoard  of  which  he  would 
be  put  while  it  traversed  the  high  seas. 

The  question  therefore  for  decision  in  this  resolves  itself  into  this : 
Has  the  Act  60  Viet.,  eh.  11,  assented  to  by  the  Crown,  clothed 
the  Dominion  Government  with  the  power  the  Crown  itself  there- 
fore undoubtedly  possessed  to  expel  an  alien  from  the  Dominion, 
or  to  deport  him  to  the  country  whence  he  entered  the  Dominion? 
If  it  has,  then  the  fact  that  extra-territorial  restraint  must  neces- 
sarily be  exercised  in  effecting  ihe  expulsion  cannot  invalidate 
the  warrant  directing  expulsion  issued  under  the  provisions  of  the 
statute  which  authorize-  the  expulsion. 

It   has  already  been  decided   in  Musgrovi    \.  I'lnm   '/><»////  Toy- 
that  the  Government  of  the  Colony  of   Victoria,  by  virtue  of 
powers  with  which   it    wa-   invested   to   make  laws  for  the 
order,  and  good  government  of  the  Colony,  and  authority  to  ; 
a    law   preventing   alien-    from    eni-Tim:    th>'    Colony   of   Victoria. 
On  the  authority  of  this  case  sec.  1  of  the  above-mentioned  stai 
would  be  intra  vires  of  the  Dominion   Parliament.      The  enforce- 
ment of  the  provisions  of  this  section,  no  douht.  \\ould  involve  the 
exercise  of  sovereign  powers  clo-ely  all:-  ;  he  po\\n-  of  expul- 

sion and  based  on  the  same  princip'  The  j.ou.r  of  expuh 

is   in  truth  but  the  complement   of   the   j.  f  -  \dus;on.       If 

entry  be  prohibited,  it  would  seem  to  follow  that   tl:>- 
which  has  the  power  to  rxelude.  should  have  the  pou,-r  to 
the  alien  who  enters  in  opposition  to  its  laws.     In  //«';•    v.  /,' 
it  was  decided   that  a   colonial    legislature   ha-    within    the   iii:    tfi 
prescribed  by  the  statute  whit  h  created  ii  "  an  authority  a-  plenary 

and  as  ample as  the   Imperial    Parliament    in   tin-   plenitude 

of  its  power  possessed  and  could  bestow."  [f,  therefore,  power  to 
expel  aliens  who  had  entered  Canada  again-i  the  laws  of  the 
Dominion  was  by  this  statute  given  10  the  i  oment  of  the 

Dominion,  as  their  Lordships  think  it  was.  it  n«ve->arily  follows 
that  the  statute  has  also  given  them  power  to  impose  that  extra- 
territorial constraint  which  is  neees-ary  to  <  nahle  them  to  expel 
those  aliens  from  their  borders  to  the  same  extent  as  the  Imperial 
Government  could  itself  have  imposed  their  constraint  for  a  sim- 
ilar purpose  had  the  statute  never  been 

Their  Lordships,  therefore,  think  that  the  decision  of  Anglin.  .'.. 
was  wrong,  and  that  the  appeal  should  he  allowed,  and  will  so 
humbly  advise  His  Majesty. 


1  1837.    1    Moore     P.  C..    460,    472-6. 

2  1891,    App.    Cas..    272. 

3  9    App.    Cas..    117. 
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"CIV1JL  RIGHTS." 

TENNANT  v.  UNION  BANK  OF  CANADA.1 

3.  The  British  Xorth  America  Act,  1867,  30  Viet.,  ch.  3, 
sect.  91,  sub-sect.  15,  gives  the  Parliament  of  C;ui;xl;i  exclusive 
legislative  authority  with  respect  to  "  banking  " ;  and  by  sect. 
92,    sub-sect.    14,    gives   the   Provincial   Legislature    exclusive 
authority    with   respect  to   "property  and  civil  rights  in  the 
pro\  iiHv." 

4.  The  expression   "  banking "    embraces   every   transaction 
coming  within  the  legitimate  business  of  a  banker,   and   the 
provisions  of  the  Bank  Act  dealing  with  the  hypothecation  of 
warehouse   receipts  were  not  ultra  vires  the   Dominion  Parf- 
liament. 

LORD  WATSON,  page  777: — The  obvious  effect  of  sect.  54  is 
that  for  the  purposes  of  the  Bank  Act,  a  warehouse  receipt  by 
an  owner  of  goods,  who  carries  on  as  the  firm  did,  the  trade  of 
a  saw-mill,  i's  to  be  as  effectual  as  if  it  had  been  granted  by  his 
bailee,  although  his  business  may  be  confined  to  the  manufacture 
of  his  own  timber.  That  enactment  plainly  implies  that  such  a 
receipt  is  to  be  valid  not  only  in  the  hands  of  the  bank,  but  in 
the  hands  of  a  borrower  who  gives  it  to  the  bank  in  security  of 
a  loan.  Their  Lordships  do  not  think  that  the  provisions  of 
sect.  53  (2),  which  was  somewhat  obscure,  can  be  held  to  cut 
down  the  plain  enactments  of  sect.  54,  especially  in  a  case  where 
the  grantor  of  the  receipt  himself  delivers  it  to  the  bank  as  a 
security  for  his  own  debt.  It  seems  clear  that  the  firm  so  long 
as  they  were  solvent  could  not  have  refused  to  make  delivery  of 
all  the  timber  in  their  possession  to  the  respondents,  although  the 
legal  ownership  was  still  with  the  firm.  But  on  that  assumption, 
and  assuming  also  that  their  trustee  had  no  higher  right  than 
the  insolvents,  the  question  remains  whether  a  creditor  having  an 
assignment  from  the  trustee  could  plead  the  nullity  enacted  l>y 
chap.  125  of  the  Bevised  Statutes.  Their  Lordships  before  deal- 
ing with  these  questions  thought  it  expedient  to  determine  for 
themselves  whether  the  provisions  of  the  Bank  Act,  to  which  the 
appellant  takes  exception,  were  competently  enacted.  The  appel- 
lant's plea  against  the  legislative  power  of  the  Dominion  Parlia- 
ment was  accordingly  made  the  subject  of  further  argument;  and, 
the  point  being  one  of  general  importance,  their  Lordships  had 
the  advantage  of  being  assisted  in  the  hearing  and  consideration 
of  it  by  the  Lord  <  haucollor  and  Lord  Macnaghten. 

The  question  turns  upon  the  construction  of  two  clauses  in  the 
British  Xorth  America  Act,  1867.  Section  91  gives  the  Parliament 

1  Ontario,  aff.,  Oth  December,  1893,  69  L.  T.  R.,  774-  L.  R  1894  Ann 
Cas.,  31;  63  L.  J.  R.,  n.s.,  25. 
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of  Canada  power  to  make  laws  in  relation  to  all  matters  not  coining 
within  the  classes  of  subjects  by  the  Act  exclusively  assigned  to 
the  legislature  of  the  provinces,  and  also  exclusive  legislative  au- 
thority in  relation  to  certain  enumerated  subjects,  the  fifteenth 
of  which  is  "Banking,  incorporation  nf  hanks,  and  the  issue  of 
paper  money."  Section  92  assigns  to  each  provincial  legislature 
the  exclusive  right  to  make  laws  in  relation  to  the  classes  of  sub- 
jects therein  enumerated ;  and  the  fourteenth  of  the  enumerated 
classes  is  "  property  and  civil  rights  in  the  province."  Statutory 
regulations  with  respect  to  the  form  and  legal  effect  in  Ontario, 
of  warehouse  receipts  and  other  negotiable  documents  which 
pass  the  property  of  goods  without  delivery  unquestionably 
relate  to  property  and  civil  rights  in  that  province;  and  tho 
objection  taken  by  the  appellant  to  the  provisions  of  the  Bank  Act 
would  be  unanswerable  if  it  muld  be  shown  that  by  the  Act  of 
1867  the  Parliament  of  Canada  is  absolutely  debarred  from  trench- 
ing to  any  extent  upon  the  ma  assigned  to  the  provincial 
legislature  by  sect,  92.  But  sect.  '.'1  >'xpressly  declares  that,  not- 
withstanding anything  in  thi-  A.ct3  the  exclusive  legislative  au- 
thority of  the  Parliament  of  Canada  shall  extend  to  all  matters 
coming  within  the  "  enumeratvil  <  "  :  which  plainly  indicates 
that  the  legislation  of  that  Parliann  nt.  so  long  as  it  strictly  relates 
to  these  matters  is  to  be  of  paramount  authority.  To  refuse 
effect  to  the  declaration  would  render  nugatory  some  of  the  legis- 
lative powers  specially  assigned  to  the  Canadian  Parliament.  For 
example,  among  the  enumerated  classes  of  subj  i  sect  91,  are 
"patents  of  invention  and  discovery."  and  "copyrights."  It 
would  be  practically  impossible  for  the  Dominion  Parliament  to 
legislate  upon  either  of  these  suhje,  ts  without  affecting  the  pro- 
perty and  civil  rights  of  individuals  in  the  provinces. 

This  is  not  the  first  occasion  on  wliieh  the  legislative  limits  laid 
down  by  sects.  91  and  92  have  been  considered  1-y  this  Hoard.  In 
C-usliing  v.  Ditpni/,1  their  Lordships  had  before  them  the  very  same 
question  of  statutory  construction  \\liieh  has  Keen  raised  in  this 
appeal.  An  Act  relating  to  banknipcy,  pas^-d  by  the  Parliament  of 
Canada,  was  objected  to  as  being  ultra  vires,  in  so  far  as  it  interfered 
with  property  and  civil  rights  in  the  province:  But.  inasmuch  as 
"bankruptcy  and  insolvency  "  form  the  classes  of  matters 

enumerated  in  sect.  91,  their  Lordships  upheld  the  validity  of  the 
statute.  Tn  delivering  the  judgi  if  the  Board,  Sir  Montagu 

Smith  pointed  out  that  it  would  be  impossible  to  advance  a  step 
in  the  construction  of  a  scheme  for  the  administration  of  insol- 
vent estates,  without  interfering  with  and  modifying  some  of  the 
orilinarv  rights  of  property.  The  law  being  so  far  settled  by 
precedent  it  only  remains  for  consideration  whether  waroho 
receipts  taken  in  security  bv  a  bank  in  the  course  of  the  bu-n 


1   42  I,.  T.  Rep.,  X.  S..  445;    6  App.  Cas.,  409. 
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of  banking  arc  in  a  tiers  coming  within  the  class  of  subjects  de- 
scribed in  sect.  !M  (I'M  as  linking,  incorporation  of  Ivaiks,  and 
the  issue  of  paper  money."  If  they  are,  the  provisions  made  by 
the  Bank  Act  with  respect  to  such  receipts  arc  inlra  rirrs.  Upon 
that  point  their  Lordships  do  not  entertain  any  doubt.  The 
legislative  authority  conferred  by  these  words  is  not  confined  to 
the  mere  construction  of  corporate  bodies  with  the  privilege  of 
carrying  on  ilie  business  of  bankers.  It  extends  to  the  issue  of 
p.-iprr  currency,  which  necessarily  means  the  creation  of  a  species 
of  personal  property  carrying  with  it  rights  and  privileges  which 
the  law  of  the  province  does  not  and  cannot  attach  to  it.  It  also 
comprehends  "banking,"  an  expression  which  is  wide  enough  to 
embrace  every  transaction  coming  within  the  legitimate  business 
of  a  banker.  The  appellant's  counsel  hardly  ventured  to  dispute 
that  the  lending  of  money  on  the  security  of  goods  or  of  docu- 
ments representing  the  property  of  goods  was  a  proper  banking 
transaction.  Their  chief  contention  was  that  whilst  the  Legisla- 
ture of  Canada  had  power  to  deprive  his  own  creature,  the  hank, 
of  privileges  enjoyed  by  other  lenders  under  the  provincial  law, 
it  had  no  power  to  confer  upon  the  bank  any  privilege  as  a  lender 
which  the  provincial  law  does  not  recognize.  It  might  enact  that 
a  security,  valid  in  the  case  of  another  lender,  should  be  invalid 
in  the  hands  of  the  bank,  but  could  not  enact  that  a  security 
should  be  available  to  the  bank  which  would  not  have  been  effec- 
tual in  the  hands  of  another  lender.  It  was  said  in  support  of 
the  argument  that  the  first  of  these  things  did,  and  the  second 
did  not  constitute  an  interference  with  property  and  civil  rights 
in  the  province.  It  is  not  easy  to  follow  the  distinction  thus  sug- 
gested. There  must  be  two  parties  to  a  transaction  of  loan;  and 
if  a  security,  valid  according  to  provincial  law,  was  made  invalid 
in  the  hands  of  the  lender  by  a  Dominion  statute,  the  civil  rights 
of  the  borower  would  be  affected,  because  he  could  not  avail  himself 
of  his  property  in  his  dealings  with  a  hank.  But  the  argument, 
even  if  well  founded,  can  all'ord  no  tesi  of  the  legisla! i\e  |>«nvers 
of  the  1 'a rl lament  of  Canada.  These  depend  upon  sect.  91,  and 
the  power  to  legislate  conferred  by  that  clause  may  be  fully  exer- 
cised, although  with  the  effect  of  modifying  civil  rights  in  the 
province.  And  it  appears  to  their  Lordships  that  the  plenary 
authority  given  to  the  Parliament  of  Canada  by  sect.  91  (15),  1o 
legislate  in  relation  to  banking  transactions  is  sufficient  to  sus- 
tain the  provisions  of  the  Bank  Act  which  the  appellant  impugns. 

GRAND  TRUNK    UAH, WAY   OK  ('AN ADA   v.   ATTORNEY-GENERAL 

OF    CAXADA.1 

5.   The  Dominion  Parliament    i-  competent  to  enact  sect.    1 
of  Canadian  Statute  4  Edward  VII.,  ch.  31,  which  prohibits 

1   Supr.  C.,  Canada,  aff.,  5th  Xovomber,  1906,  L.  R.,  1907,  App.  Cas.,  65; 
95  L.  T.  Rep.,  631;     76  L.  J.,  n.s.,   23. 
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"contracting   out'     on    the    part    of    railway   companies   within 

the  jurisdiction  of  the  Dominion  Parliament  from  the  liability 
to  pay  damages  for  personal  injury  to  their  servants. 

ti.   That  section  is  m/rn  nrrs  the  Dominion,  as  being  a  law 

ancillary  to  through  railway  legislation,  notwithstanding  that 
it  affects  civil  rights  which,  under  the  llritish  North  America 
Act.  1SG7,  sect.  92,  sub-sect.  1:5,  aiv  the  subjects  of  provincial 
legislation. 

T,om>  DIM:I>I\,  page  G7: — The  qiie-tion  in  this  appeal  is  as 
to  the  competency  of  the  Dominion  Parliament  to  enact  the  pro- 
visions contained  in  sect.  1  of  Kdw.  \  IK.  eh.  31,  of  the  Statutes 
of  Canada.  These  provision-  ma\  he  generally  described  as  a 
prohibition  against,  any  "  contracting  out  "  on  the  part  of  railway 
companies  within  the  jurisdiction  of  the  Dominion  Parliament 
from  the  liability  to  pay  damages  for  personal  injury  to  their 
servants. 

It  is  not  disputed  thai,  in  the  partition  of  duties  effected  by 
the  British  North  America  A.ct,  L867,  Between  the  provincial  and 
the  Dominion  legislature-,  the  making  <d'  laws  for  through  rail- 
ways is  entrusted  to  the  Dominion. 

The  point,  therefore,  come-  to  be  within  a  very  narrow  com- 
pass. The  respondent  maintain-,  and  the  Supreme  Court  has 
upheld  his  contention,  that  tin-  is  truly  railway  hgi-lation.  The 
appellants  maintain  thai,  under  the  gui.-e  of  railway  legislation, 
it  is  truly  legislation  as  to  civil  rights,  and,  a-  such,  under  sect.  92. 
sub-sect.  13,  of  the  British  North  Amen,  a  Act,  appropriate  to  the 
province. 

The  construction  of  the  piovision-  of  the  r.ritish  North  America 
Act  has  been  frequently  he  fore  their  Lord-hip-.  K  does  not 
seem  necessary  to  recapitulate  the  d  as.  P>ut  a  comparison 
of  two  cases  decided  in  the  year  lx  [ttorney-General  of 

Ontario  v.  Attorney-General  •      '  '.'   and    Trnnant  v.   Union 

Bank  of  Canada?  seems  to  estahli-h  the  propositions:     First, 

that  there  can  be  a  domain  in  which  provincial  and  Dominion 
legislation  may  overlap,  in  which  neith'  -lation  will  be  ultra 

vires,  if  the  field  is  clear;  and.  secondly,  that  if  the  field  is  not 
clear,  and  in  such  a  domain  the  tv.  -lations  meet,  then  the 

Dominion  legislation  must  prevail. 

Accordingly,    the    true   question    in    the    present    ca-e    d 
seem  to  turn  upon  the  question   whether   this   law   deals   with    a 
civil  right — which  may  be  conceded—  hut  whether  this  law  is  truly 
ancillary  to  railway  legislation. 


1  1894,   App.   Cas.,   1S9. 

2  1894.   App.   Cas.,   31. 
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It  seems  to  their  Lordship?  that,  inasmuch  as  these  railway 
corporations  are  the  mere  creatures  of  the  Dominion  Legislature — 
which  is  admitted—  it  cannot  be  considered  out  of  the  way  that 
the  parliament  which  calls  them  into  existence  should  prescribe 
the  terms  \vhich  were  to  regulate  the  relations  of  the  employees 
to  the  corporation.  It  is  true  that,  in  so  doing,  it  does  touch 
what  may  he  do-cribcd  as  the  civil  rights  of  those  employees.  But 
this  is  inevitable,  and,  indeed,  seems  much  less  violent  in  such  a 
case  where  the  rights,  such  as  they  are,  are,  so  to  speak,  all  intrq, 

•  •'ilium,  than  in  the  numerous  cases  which  may  be  figured  where 
tin-  civil  rights  of  outsiders  may  be  affected.  As  examples  may 
be  cited,  provisions  relating  to  expropriation  of  land,  conditions 
to  !»!•  read  into  contracts  of  marriage,  and  alterations  upon  the 
common  \-.\\\-  of  carriers. 

In  the  factimi  of  the  appellants  it  is  (inter  aim)  set  forth  that 
the  law  in  question  might  '''  Prove  very  injurious  to  the  proper 
maintenance  and  operation  of  the  railway.  It  would  tend  to 
negligence  on  the  part  of  employees,  and  other  results  of  an  in- 
jurious character  to  the  public  service,  and  the  safety  of  the  tra- 
velling public  would  necessarily  result  from  such  a  far-reaching 
statute." 

This  argument  is  really  conclusive  against  the  appellants.  Of 
the  merits  of  the  policy  their  Lordships  cannot  be  judges.  But 
if  the  applicants'  factum  properly  describes  its  scope,  then  it  is 
indeed,  plain  that  it  is  properly  ancillary  to  through  railway 
legislation. 

"DECEXXIAL  RE- ADJUSTMENT  OF  REPRESENTATION." 

ATTORNEY-GENERAL  FOR  THE  PROVINCE  OF  PRINCE  EDWARD 
ISLAND  v.  ATTORNEY-GENERAL  FOR  THE  DOMINION  OF 

<  '  \\.\DA. 

7.  The  section  51  of  the  British  North  America  Act,  1867, 
directs  after  each  decennial  census  a  readjustment  of .  the  repre- 
sentation in  the  Dominion  House  of  Commons  of  the  four 
provinces  constituted  by  that  Act. 

It  provides,  as  the  rule  of  adjustment,  that  Quebec  shall 
have  the  fixed  number  of  sixty-five  representatives,  and  that 
each  of  the  other  provinces  shall  have  that  number  which 
bears  to  that  of  Quebec. 

But  its  sub-sect.  4  prohibits  a  reduction  <  f  the  number  of 
the  representatives  in  the  case  of  *any  province,  unless  the  pno- 
portion  which  the  number  of  its  population  bore  to  the  number 


1   Supr.  C.,  Canada,  aff.,  4th  November,  1904,  L.  R.,  1905,  App.  Oas.,  37; 
91  I,.  T.  R.,  636;     74  L.  J.  R.,  n.s.,  9;     21  T.  L.  Rep.,  25. 
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of  the  aggregate  populal  ion  of  Canada  at  tin-  la-t  preceding 
readjustment  is  ascertained  at  the  then  latest  census  to  have 
been  diminished  by  one-twentieth  part  or  upwards. 

8.  The  Judicial  CoimuilUv  held.  «i\  a  case  submitted  to  the 
Siij)rrnic  Court  of  Canada  as  to  whether  New  Brunswick  was 
protected  from  reduction  of  its  members,  that  on  the  true  con- 
struction of  sub-sect.  4,  the  expression  "  aggregate  population 
of  Canada''1  relates  to  the  whole  of  Canada  as  constituted  by 
the  Act,  and,  therefore,  includes  not  merely  the  four  provinces 
constituted  by  proclamation  issued  under  sect,  'i,  but  also  till 
the  provinces  subsequently  incorporated  and  admitted  into  the 
Union  by  Order-in-Council  under  sect.  14G; 

Held,  also,  with  regard  to  the  Province  of  Prince  Edward 
Island,  which  had  under  sect.  11«'>  been  admitted  into  the 
Union  by  Order-in-Council  -lineiin-  that  it  should  have 
members,  its  represent  a  i  ion  t->  !>•  readjusted  from  time  t<>  time 
under  the  provisions  of  tin-  A.M  of  l^i'.T,  that  sub-sect.  1  "u 
its  true  construction  did  ii"t  protect  tliat  number  from  reduction 
until  an  increase  thereof  had  be-n  previously  effected. 


SIR  ARTHUR  "\VILSON.  pa.^e    l.v     Canada,  in   the  vndesl   sense 
of    the   term,    now   compri-  -.    in    add::  original 

provinces  of  Ontario,  Quel>ec.   N"ova  Scotia,  and    N".  \\    I'-run-u  iek. 
three  other  provinces,  which  hav>  1  the  Dominion  at  var; 

dates  subsequent  to  its  first  ronnatinn.  Man      ••  .  Uriti-h  Culimiliia. 
and  Prince  Edward  Island,      h    also  edin;. 
which  have  not  received  tbe  organization  of  provine-  -. 

It  will  be  convenient  here  to  briefly  certain  cir- 

cumstances connected  with  the  admission  of  each  of  the  new  p 
vinces   into   the  Dominion.   f<  :ment    \va~  upon 

them.      Manitoba  was-  the  first  of  w   proviiu-e-.  and   ii    wa> 

carved    out  of   Rupert's   Land  and    the    \  Territory 

referred  to  in  sect.  146  of  the  Briti-h   North  America  Act,  1867. 
An  Order-in-Council,  based  upon  an   addr  --  itemplated  by 

that  section   was  issued  on  June  'Jlth.    L870,   1-y  which    Hupert's 
Land   and   the   North-western    rl'eirii»]-\    \\n-e    made    part   of   tin1 
Dominion  of  Canada.      In  preparation    for  this  Order-in-Council. 
at  the  time  when  it  was  expected  but  had  not  actually  been 
the  Canadian  Act,  33  Viet.,  ch.  3,  was  passed.       It  enacted  that 
from  the  time  when  the  expected  Order-in-Council  should  in. 
porate  Rupert's  Land  and  the  North-western  Territory  th>  uld 

be  carved  out  of  them  the  Province  of  Manitoba. 

It  was  added  by  sect.  2,  that:     "On,  from  and  afi- 
day  on  which  the  Order  of  the  Queen-in-Council  shall  tak< 
as   aforesaid,   the   provision    of   the   British    North    America     \   t, 
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18G7,  shall,  except  those  which  are  in  terms  made,  or  by  reason- 
able amendment  may  l>e  held  to  be,  especially  applicable  to,  or 
only  to  atl'ect  one  or  more,  but  not  the  whole  of  the  provinces  now 
composing  the  Dominion,  and  except  so  far  as  the  same  may  be 
\aried  liv  this  Act,  lie  applicable  to  the  Province  of  Manitoba,  in 
the  same  way.  and  to  the  like  extent  as  they  apply  to  the  several 
provinces  of  Canada,  and  as  if  the  Province  of  Manitoba  had  been 
one  of  the  provinces  originally  united  by  the  said  Act.  The  said 
province  shall  l:e  represented,  in  the  lirst  instance,  in  the  House 
of  Commons  of  Canada,  by  four  members,  and  for  that  purpose 
shall  be  divided  by  proclamation  of  the  Governor-General  into 
four  electoral  districts,  each  of  which  shall  be  represented  by  one 
member:  Provided  that  on  the  completion  of  the  census  in  the 
year  1881,  and  of  each  decennial  census  afterwards,  the  representa- 
tion of  the  said  province  shall  be  readjusted  according  to  the 
provision  of  the  fifty-first  section  of  the  British  North  America 
Act,  1867." 

This  Canadian  Act  was  affirmed  and  full  validity  given  to  it 
by  the  Imperial  British  Xorth  America  Act,  1871  (34  and  35 
Viet.,  ch.  28). 

British  Columbia  was  admitted  into  the  Dominion  by  an  Order- 
in-Council  bearing  date  May  16th,  1871.  which  was  based  upon 
addresses  as  contemplated  by  sect.  146  of  the  Act  of  1867,  and 
embodied  their  terms.  It  is  only  necessary  to  refer  to  the  fol- 
lowing:— 

Sect.  8:  ''British  Columbia  shall  be  entitled  to  be  represented 
in  the  Senate  by  three  members,  and  by  six  members  in  the  House 
of  Commons.  The  representation  is  to  be  increased  under  the 
provisions  of  the  British  Xorth  America  Act,  1867." 

Sect.  10 :  "  The  provision  of  the  British  Xorth  America  Act, 
1867,  shall  (except  those  parts  thereof  which  are  in  terms  made, 
or  by  reasonable  amendment  may  be  held  to  be,  especially  ap- 
plicable to,  and  only  affect,  one  and  not  the  whole  and  the  pro- 
vinces now  comprising  the  Dominion,  and  except  so  far  as  the 
same  may  be  varied  by  this  minute)  be  applicable  to  British 
Columbia  in  the  same  way  and  to  the.  like  extent  as  they  apply 
to  the  other  provinces  of  the  Dominion,  and  as  if  the  Colony  of 
British  < 'olumbia  had  been  one  of  the  provinces  originally  united 
by  the  said  Act." 

Prince  Edward  Island  was  made  part  of  the  Dominion  of 
Canada  by  Order-in-Council,  dated  June  26th,  IN  13,  which,  like 
its  predecessor,  was  based  upon,  and  embodied  the  terms  of,  the 
addresses  contemplated  by  the  statute.  It  is  necessary  to  notice 
one  clause  (12)  :— 

"That  the  population  of  Prince  Edward  Island  having  been 
increased  by  fifteen  thousand  or  upwards  since  the  year  1861,  the 
island  shall  be  represented  in  the  House  of  Commons  of  Canada 
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liy  six  members :  tin-  representation  t»  !>«'  readjusted  from  time 
to  time  under  the  provision  of  the  British  North  America  Act, 
1867." 

With  regard  t<i  the  territories  not  included  in  provinces,  it  is 
sufficient  to  say  tint  the  Imperial  British  North  America  Act, 
188(5  (I!)  and  50  Viet.,  ch.  35),  pave  full  power  to  the  Canadian 
Legislature  to  provide  for  the  parliamentary  representation  of 
territories,  and  Acts  of  the  Canadian  Legislature  have  from  time 
to  time  conferred  upon  the  inhabitants  of  the  territories  rights 
of  representation  in  the  Dominion  Parliament,  on  a  more  liheral 
gcalo,  it  was  stated,  than  would  result  from  a  strict  application  of 
the  usual  rule  of  proportion. 

In  1871,  and  in  each  tenth  year  from  that  time,  a  census  of 
the  Dominion  has  been  taken  in  accordance  with  sect,  8  of  the 
British  North  America  Act.  L867.  And  each  such  census  has 
been  followed  by  an  Act  of  the  I)ominion  Parliament  to  read  i 
the  representation  of  the  pr"\  im-is.  in  conformity  with  the  results 
disclosed  by  the  census  ae^nling  to  the  principles  embodied  in 
sect.  51. 

Such  a  census  was  taken  in   r.mi.  and  in   1!"i:;  followed  the  A 
readjusting   representation.       That    Act.    a£  <'d,    reduced    the 

number  of  representatives   in  the    Ilmi-  i  'onnnons  of  certain 

of  the  provinces  of  the   l>"mmion.  nf  \\hieh   it    is  only  necessary 
to  mention  New  Brunswick,  whose  m« -mix T-  were  redue.-d  in  num- 
ber from  14  to  13,  arid  Prince  Kdward   Island  who-e  numl" 
from  5  to  4. 

Each  of  these  provinces  objected   to  the  principle-  upon  wliieh 
the  readjustment  had  been  carried   out,  and   wit!-  ieh 

of    these   provinces    a   question    v.  imitted    by    <>nler    <.f    the 

Governor-General-in-Council  for  the  opinion  of  the  Supreme'  Court. 

New  Brunswick  was  one  of  the   four  ,1   provini'-         'he 

Dominion,  and  in  her  case  th  .id  he  no  dot:  the  applie- 

ability  of  sect.  51  of  the  Act  of   L861  :    ;       only  ilonht  su_ 
was  as  to  its  construction.      The  miesiion  snl'initted   was  tin-: 

"In  determining  the  number  of   p  \es    in    t!ie    House 

of    Commons    to    which    New    Brun-\\i<  -milled    afte- 

decennial    cens/us,    should    the   won  I-  .ratio    populati 

Canada,"  in  sub-sect.  4  of  sect.  51   of  the  British  North  Amcr 
Act,   1867,  be  construed  as  meaning   tl.  ulation  of  the  four 

original  provinces  of  Canada,  or  ..  :iing  the  whole  populat 

of  Canada,  including  that  of  provinces  which  have  been  ad- 
to  the  Confederation  subse<|iient  to  the  passage  of  th-  !• 
North  America  Act?" 

Prince  Edward  Island  was  not  one  of  the  four  original 
but  was  incorporated  in  the  Dominion   in   1S73  on  terms  wl. 
have  been  sufficiently  noticed.      On  her  behalf  consideration - 
raised  of  a  somewhat  different  character  from  those  in  th 
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of  New  Brunswick.  The  question  submitted  to  the  Supreme  Court 
in  the  case  of  Prince  Edward  Island  was  this:— 

"Although  the  population  of  Prince  Edward  Island,  as  ascer- 
tained ;u  the  .  ensus  of  1901,  if  divided  by  the  unit  of  representa- 
tion ascertained  by  dividing  the  number  of  65  into  the  population 
of  Quebec  is  not  siiHicient  to  give  six  members  in  the  House  of 
Commons  of  Canada  to  that  province,  is  the  representation  of 
Prince  l-'.d \vanl  Island  in  the  House  of  Commons  of  Canada  liable 
under  the  British  North  America  Act,  1867,  and  amendments 
thereto,  and  the  terms  of  Union  of  1873  under  which  that  pro- 
vince entered  Confederation,  to  br  reduced  below  six.  the  number 
granted  to  that  province  by  the  said  terms  of  Union  of  1873?" 

The  case  relating  to  New  Brunswick  was  the  first  to  come  before 
the  Supreme  Court,  and  in  that  case  the  learned  judges  answered 
the  question  laid  before  them  to  the  ell'eet  that  the  words  "aggre- 
gate population  of  Canada,'"  in  sub-sect.  4  of  sect.  51  of  the 
British  North  America  Act,  1867,  should  be  construed  as  meaning 
the  whole  population  of  Canada,  including  that  of  the  provinces 
which  have  been  admitted  to  the  Confederation  subsequent  to  the 
passage  of  the  British  North  America  Act."  And  they  gave  full 
reasons  for  their  conclusion. 

The  case  of  Prince  Edward  Island  afterwards  came  before  the 
court,  and  in  that  case  the  learned  judges,  after  argument,  and 
for  reasons  fully  stated  by  them,  answered  the  question  submitted 
to  them  in  the  affirmative. 

The  appeals  now  before  their  Lordships  are  against  these  two 
decisions.  The  appeal  of  Prince  Edward  Island  was  filed  first, 
and  the  learned  counsel  for  that  province  was  the  first  to  be  heard 
before  their  Lordships.  But  it  will  be  more  convenient  to  deal 
with  the  cases  in  the  order  in  which  they  came  before  the  Supreme 
Court,  and  to  consider  that  of  New  Brunswick  first. 

The  scheme  of  sect.  51  is  clear  and  simple.  In  directing  a 
readjustment  of  representation  after  each  decennial  census,  it  pro- 
vides that  Quebec  is  to  have  a  fixed  number  of  sixty-five  repre- 
sentatives,  and  that  each  of  the  other  provinces  is  to  have  assigned 
io  it  a  number  of  representatives  bearing  the  same  proportion 
as  sixty-five  bears  to  that  of  Quebec.  This  is  the  enactment  by 
virtue  of  which  the  number  of  representatives  of  any  province  can 
be  increased  or  diminished,  and  this  is  the  enactment  which  fur- 
nishes the  rule  for  such  a  change.  Nor  is  there  any  dispute  that 
upon  the  principle  so  laid  down,  taken  by  itself,  the  reduction  in 
I  lie  number  of  representatives  of  New  Brunswick  was  right. 

The  question  arises  upon  sub-sect.  4  which  introduces  a  restric- 
tion of  qualification  upon  what  has  gone  before,  by  saying  that 
by  any  readjustment  Hie  number  of  members  for  a  province  shall 
not  be  reduced  unless  the  proportion  which  the  number  of  the 
population  of  the  province  bore  to  the  number  of  the  aggregate 
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population  of  Canada  at  the  last  preceding  readjustment  is  ascer- 
tained t<>  IK-  diminished  by  one-twentieth  part  or  upwards.  And 
thf  point  is  as  to  the  meaning  of  the  words  •'  the  aggregate  popu- 
lation of  Canada."  15 y  sect.  -I  Canada  is  defined  as  mcaninir 

"  unless    it   is   otherwise   expressed    or    implied Canada   as 

r. instituted  under  this  Act."  I'nder  the  scheme  of  the  Act  the 
poniinion  was  not  constituted  by  the  immediate  operation  of  the 
A.  i  itself.  The  terrifory  included  in  the  four  original  provinces 
subsequently  incorporated,  was  admitted  by  Orders-in-Council,  is- 
sued under  sect.  1  h'..  In  their  Lordships'  opinion  all  these  pro- 
vinces equally  form  part  of  Canada  as  constituted  under  the  Act. 

The  contentions  raised  on  bebalf  of  Nfu    Ilnmswiek  were  these: 
First,  it  was  said  that  in   8U  '•  1    Canada   means 

onlv  the  four  original  provin.  This  cMntenti..n   -  heir 

Lordships  inconsistent  with  sect.   I.      I:  was  nexl  -aid  that  Canada, 
sub-sect.  4  of  seel.  51,  could  at   ino-i  tnily  apply  to  -uch   provii 
as  were  in  the  fulleM  sense  then  rerned   i»y  on, 

and  that  by  reason  of  the  terms  of  incorporation  already 
this  was  not  the  case  with  regard  to  cacli  ol  the  three  pr 
admitted  since  the  original  formation  of  the  liomimon.  \\ ; 
be  the  case  with  regard  to  the  laitcr  part  of  the  contention,  [\ 

ir  that  the  provinces   in  question    form    part   of  Canada  a-  con- 
stituted  under  the  At  t. 

Lastly,  it  was  contended  that  tin-  territi  :oubl  b 

in  estimating  the  aggr-  ..pulation  of  Canada  und'-; 

4.      It  is  doubtful,  however,  whether  tin-  point   p' 
the  question  submitted  to  tin-  Supivni'-  Court.       It    was   n. 

-;ed  that  the  exclusion  of  the   terrib 

could  have  affected  the   result  of   i  ju-tni'in.   and    the   Su- 

preme Court  has  rightly  not  dealt  with  ibis  man 

For  these  reasons  their  Lord-hips  agn  ned  ju 

of  the  Supreme  Court  in  the  cas          Xew  I'.  •  -k. 

The  case  put  forward  on  behalf  of   Pr  nc<     Ldwanl   Island 
-    'icwhat  wider  in  its  scope.      It  wa- 
plies  only  to  the  distribution  of  jentatives  iietw.-.-n  f 

original    provinces.       But   the    tvrm-    on    which    1' 
l-land  was  incorporated  expressly  declared   that    •. 
was  '"to  be  readjusted  from  time  to  time  HIK 
the  I'.Htish   N'orth  America  Act.    L8 

It   was   further   argued    that.    supp< 

1'nnce  Edward  Island,  still  it  \\.  liable  to  have  the  nun 

"f  its  representatives  reduced  in    l!"i;{    for  the   foil- 
That  by  the  terms  of  sub-sect  4  there  ,  ..nld   be  no 
any  decennial  adjustment  to  afford  a  comparison,  so  rh 
province    the    first    readjustment    could    not    entail    a 
though   it  might  permit  of  an  increase,  that  there  wa- 
justment  for  any  province  unless  its  representation  w 
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and  that,  therefore,  by  the  combined  operation  of  sect.  51  and  of 
the  terms  on  which  I'rince  Kdwanl  Inland  entered  the  Confeder- 
ation, its  representation  could  not  be  reduced  unless  it  had  been 
previously  itieiv;ised. 

rl"his  argument  assumes  that  there  has  been  no  readjustment 
for  any  province  unless  there  has  been  alteration.  Their  Lord- 
ships think  tin-  is  1"  give  too  narrow  a  meaning  to  the  word.  In 
their  opinion,  when,  as  the  result  of  a  census,  the  representation 
of  the  province-  i>  reconsidered  and  the  necessary  changes,  if  any, 
made  to  bring  it  into  harmony  with  the  results  of  the  census, 
that  is.  a  readjustment  within  the  meaning  of  sub-sect.  4,  whether 
there  be  or  be  not  any  change  iu  the  case  of  any  particular  pro- 
vince. Their  Lordships,  therefore,  think  that  the  answer  of  the 
Supreme  Court  to  the  question  submitted  to  it  was  correct. 

"DIRECT  TAXATION." 

BREWERS    AND   MALTSTERS'   ASSOCIATION  OF  ONTARIO  v.   AT- 
TORNEY-GENERAL   FOR    ONTARIO.1 

9.  A  uniform  license  fee  imposed  upon  all  brewers  and  dis- 
tillers within  the  province  is  ';  direct  taxation'  within  the 
meaning  of  sect.  9:2,  sub-sect.  2,  of  the  British  Xorth  America 
Act,  1867. 

LORD  HERSCHELL,  page  62 : — The  determination  of  the  appeal 
depends  on  what  is  the  true  meaning  and  effect  of  the  2nd  and 
!>th  sub-sections  of  sect,  92  of  the  British  North  America  Act. 
The  judgment  appealed  from  can  only  be  supported  by  establish- 
ing either  that  the  fee  imposed  is  "direct  taxation"  within 
the  meaning  of  sub-sect.  2,  or  that  the  license  is  comprised  within 
the  1<  rin  "other  licenses"  in  sub-sect.  9.  The  question,  '•  what  is 
direct  taxation  "  within  the  meaning  of  sub-sect.  2.  does  not  come 
now  before  this  Board  for  consideration  for  the  first  time.  In  the 
case  of  the  I'mnlc  of  Toronto  \.  Luiti/i/'.-  it  was  necessary  to  put  a 
construction  on  those  words.  The  Legislature  of  Quebec  had 
imposed  a  tax  on  a  bank  carrying  on  business  within  the  pro- 
vince. This  tax  was  a  sum  varying  with  the  paid-up  capital, 
with  an  additional  sum  for  each  office  or  place  of  business.  The 
question  at  once  arose,  was  this  "direct  taxation"?  It  was 
contended  that  the  tax  was  not  direct,  but  indirect.  All  the 
arguments  in  favour  of  the  view  that  the  taxation  was  indirect, 
which  have  been  forcibly  put  before  your  Lordships  by  the  learned 
counsel  for  the  appellants  in  the  present  case,  were  then  pressed 
upon  this  Board  in  vain.  The  legislation  impeach  was  held  valid 
on  the  ground  that  the  tax  imposed  was  direct  taxation  in  the 

1   Ontario,    aff.,    6th    February,    1897,    76    L.  T.  R.,    61;     66    L.  J.  R.,    n.s., 
35;      13    T.  L.  Rep.,    197. 
2  57  L.  T.  R.,   377;    12  App.   Cas.,   57.'.. 
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province  within  the  meaning  of  sub-sect.  2.  Their  Lordships 
an-  quite  unable  to  discover  any  substantial  distinction  between 
the  case  of  the  Hank  of  Toronto  \.  Lanilir1  and  the  present  case. 

So  far  as  there  is  any  dilFerence,  it  does  not  seem  to  them  to  be 
favourable  to  this  appeal.  Their  Lordships  pointed  out  that  the 
question  was  not  what  was  direct  or  indirect  taxation,  according 
to  the  classification  of  political  economist,  but  in  what  sense  the 
words  was  employed  by  the  Legislature  in  the  British  North  Am- 
erica Act.  At  the  same  time,  they  took  the  definition  of  .lohn 
Stuart  Mill  as  seeming  to  them  to  embody  with  sutlicient  accuracy 
the  common  understanding  of  the  most  obvious  indicia  of  direct 
and  indirect  taxation,  which  were  likely  to  have  been  present  to 
the.  minds  of  those  who  passed  the  Federation  Act.  The  definition 
referred  to  is  in  the  following  terms:  "A  direct  tax  is  one  which 
is  demanded  from  the  very  pers.in  who  it  is  intended  or  desired 
should  pay  it.  Indirect  taxes  are  those  which  are  demanded  from 
one  person  in  the  expectation  an. I  intention  that  he  shall  indem- 
nify himself  at  the  expense  of  another,  such  as  the  cx< 
customs."  In  the  present  case,  as  in  Lambe's  case,  their  lord- 
ships think  the  tax  is  demanded  from  the  \ery  person  whom  the 
legislature  intended  or  dt  sired  should  pay  it:  they  do  not  think 
there  was  either  an  expectation  or  intention  that  he  should  indem- 
nify himself  at  the  expcn-e  of  some  orher  person.  No  such  trans- 
fer of  the  burden  would  in  ordinary  course  ta 
have  been  contemplated  as  the  natural  result  of  the  tion 

in  the  case  of  the  tax  like  the  present  one,  am 
in  amount,  imposed  alike  upon  all  brewers  and  disrillers.  without 

any  relation  to  the  quantity  of  g !s  which  they  «,.|1.       h  cannot 

have  been  intended   for  the   imposition  h   a    burden   to  tax 

the   customer   or   consumer.       It  rse,    iio-sible    that1    in 

individual  instances  the  person,  on  whom  the  tax  is  impost  il  may 
be  able  to  shift  the  burden  to  some  other  .-houldf  !'•  :t  this 
may  happen  in  the  case  of  every  direct  tax.  It  was  argued  that 
the  provincial  legislature  might,  if  the  judgment  of  the  conn  below 
were  upheld,  impose  a  tax  of  such  an  amount  ami  so  graduated 
that  it  must  necessarily  fail  upon  the  consumer  or  eusfoiner,  and 
that  they  might  thus  seek  to  raise  a  revenue  by  indirect  taxation 
in  spite  of  the  restriction  of  their  powers  to  the  imposition  of 
direct  taxation.  Such  a  case  is  conceivable.  But  if  the  legis- 
lature were  thus,  under  a  guise  of  direct  taxation,  to  seek  to  imp 
indirect  taxation  nothing  tha.t  their  Lordships  have  decided  or  .-aid 
iu  the  present  case  would  fetter  any  tribunal  that  might'  have  to 
•  leal  with  such  a  case  if  it  should  ever  arise.  The  view  winch 
their  Lordships  have  expressed  is  sufficient  to  dispose  of  this 
apjval.  But  their  Lordships  were  not  satisfied  by  the  argun 
of  the  learned  counsel  for  the  appellants,  that  the  license  wl 
the  enactment  renders  necessary  is  not  a  license  within  the  me 


1   57    L.T.|Rep..    377:     -12    App.    Cas..    575. 


240  LEGISLATURE 

ing  of  sub-sect.  '.'  of  sect.  92.  They  do  not  doubt  that  general 
words  may  be  restrained  to  things  of  the  same  kind  as  those 
particularized,  but  they  arc  unable  to  see  what  is  the  genus  which 
would  include  "shop,  si  loon,  tavern,  auction  •:•"  licenses,  and 
which  would  exclude  brewers,  and  distillers'  licenses. 


"DOMINION   RAILWAYS." 

v.  NELSON  AND  FORT  SIIEPPARD 


10.  A  provincial   legislature  has  no  power  to  pass   an  Act 
requiring  a  railway  company  incorporated  within  the  jurisdic- 
tion of  the  Dominion  Parliament  to  erect  or  construct  any 
works  on  their  line. 

11.  The  provision  in  the  British  Columbia  Cattle  Protection 
Act,  1891,  as  amended  in  1895,  to  the  effect  that  a  Dominion 
railway  company,  unless  they  erect  proper  fences  on  their  rail- 
way shall  be  responsible  for  cattle  injured  or  killed  thereon, 
is  ultra  vires  of  the  provincial  parliament. 

LORD  HALSBURY,  page  277:  —  It  would  have  been  impossible, 
as  it  appears  to  their  Lordship>,  to  maintain  the  authority  of  the 
Dominion  Parliament  if  the  Provincial  Parliament  were  to  be 
permitted  to  enter  into  such  a  Held  of  legislation,  which  is  wholly 
withdrawn  for  them  and  is,  therefore,  manifestly  ultra  vires. 
Their  Lordships  think  it  unnecessary  to  do  more  than  to  saj 
that  in  this  case  the  line  seems  to  have  been  drawn  with  sufficient 
precision  in  the  case  of  the  Canadian  Pacific  Railway  Company 
v.  I'liris/i  nl  Notre-Dame  de  Bonsecour*.-  it  was  decided,  thai 
although  any  direction  of  the  Provincial  Legislature  to  create  new 
works  on  the  railway,  and  make  a  new  drain,  and  to  alter  it? 
construction,  would  be  beyond  the  jurisdiction  of  the  Provincial 
Legislature;  the  railway  company  were  not  exempted  from  the 
municipal  state  of  the  law  as  it  then  existed,  that  all  landowners, 
including  the  railway  company,  should  clean  out  the  ditches  so 
as  to  prevent  a  nuisance.  It  is  necessary  to  do  more  here  than 
to  say  that  this  case  raises  no  such  question  anywhere  near  the 
line,  because  in  this  case  there  is  the  actual  provision  that  there 
shall  be  a  liability  on  the  railway  company,  unless  they  create 
such  and  such  works  upon  their  roadway.  That  is  manifestly  and 
clearly  beyond  the  jurisdiction  of  the  Provincial  Legislature. 


1  British  Columbia,  aff.,  19th  July,   1899,   81  L.  T.  R.,  276;     L.  R.,  1S99, 
App.    Gas.,    626;     15    T.'L,.  Rep.,    484. 
2  1899,   80   L,.    T.    Rep..    434;    1899,   App.    Gas.,   357. 
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••  KIM  <•  ATION." 

<  Yrv  OF  \YiN.Mi'i-:»;  v.    1 1  \KI:K  T  r.    \.\D  TIIK  SAMK  v.   L<K;AN.' 

12.  l!y  the  .Manitoba  Ad,  1^7<),  sect,  22,  sub-sect.  1,  the 
provincial  legislature  lias  the  exclusive  right  to  make  laws  with 
relation  to  education,  provided  that  "nothing  in  any  such  law 
shall  prejudicially  aiTect  any  right  or  privilege  with  respect  to 
denominational  schools  which  any  class  of  persons  have  by  law 
or  practice  in  the  province  at  the.  Union." 

I.').  In  1S71  a  system  of  denominational  education  was  estab- 
lished hy  law.  By  the  1'iihlic  Schools  Act,  1MM)  (  ~>:}  Viet.,  eh. 
38),  this  system  was  swept  away  and  a  system  <>f  free  unsec- 
tarian  schools  was  established. 

14.  It  was  held  that  this  Act  did  not  violate  tlie  provisions 
in  sect.  22,  sub-sect.  1,  of  the  Act  of  1870,  and  was  not  ulliYi 
vires. 

LORD  MACNAGIITEN,  pair*  L30: — Sub-sections  1,  2  and  3  of  sect. 
22  of  the  Manitoba  Act,  1870,  dill'.-r  but  slightly  from  the  cor- 
responding sub-sections  of  sect.  93  of  the  British  North  America 
Act,  1SGT.  The  only  important  diilnvnrce  is,  that  in  the  Manitoba 
Act,  in  sub-sect.  1,  the  words  "  liv  law  "  an  followed  by  the  words 

•  » 

"or  practice,"  which  do  not  occur  in  the  corresponding  passage 
in  the  British  North  America  Ait.  L867.  These  words  were,  no 
doubt,  introduced  to  meet  the  special  case  "f  the  country  which 
had  not  as  yet  enjoyed  the  security  of  laws  properly  so  called. 
It  is  not,  perhaps,  very  easy  to  deiiuc  pncisely  the  meaning  of 
such  an  expression  as  "  having  a  right  or  privilege  by  practice." 
But  the  object  of  the  enactment  is  toll  rably  dear.  Evidently 
the  word  "practice"  is  not  to  be  c<  (iiivalent  to  cus- 

tom having  the  force  of  law.  Their  Lord-hips  are  convinced  that 
it  must  have  been  the  intention  of  the  IcLr-lafmv  to  preserve  every 
legal  right  cf  privilege  and  every  1>  tie  advantage  in  the 

nature  of  a   right   or  privilege,   with  •   denominational 

schools  which  any  class  of  persons  practically  enjoyed  at  the  time 
of  the  Pnion. 

"IMMIGRATION." 

UNION  COLLIERY  Co.,  OK  l.urnsu  ('OUMKIA   v.    RKYDKN.- 

!."•.  Tho  section  1  of  the  I»rjti-h  <  'olumhia  "Coal  Mines 
Regulation  Act,  I^'.HI."  which  prohibits  ( 'hinaiiK  n  of  full  affc 


1    Supr.   C.,   Canada,   rev..   30th  July.   1SHL'.  f.T    I..  T.  R..    '29;     61    I.  .1 
n.s.,  58;     8  T.  I..  Rep.,  74K. 

•2   Hritish   rohmihla,   rev..   2Xt)i   July.    1SPK.    I..  R..    is!"!».    ,\pp.   Tas..    5J 
SI    I..  T.iR.,    277:     68    L.  J.  R..    n.s..    118;      15    T.  L.  Rep..    568. 
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from   employment   in   underground   coal   workings,   is,   in   that 
respect,  ultra  rires  of  the  provincial  legislature. 

10.  Iicii'arded  merely  as  a  coal-working  regulation,  it  would 
come  wiihin  sect.  '.»_!,  sub-sect  L;!,  oi  the  llriti-h  North  Am- 
erica Act.  I!ui  its  exclusive  application  to  Chinamen  who  are 
alit  n-  or  naturalized  .-objects  establi-he.-  a  statutory  prohibition 
which  is  within  the  exclusive  authority  of  the  Dominion  Par- 
liament, conferred  hy  sect.  91,  aiib-sect.  25,  in  regard  to  "  na- 
turalixation  and  aliens.''' 


WATSON,  page  .~>So  :  —  But  the  question  raised  directly 
concerned  the  legislative  authority  of  the  legislature  of  British 
Columbia,  which  depends  upon  the  construction  of  sects.  !>1  and 
'.'•.?  of  the  British  North  America  Act,  1867.  These  clauses  dis- 
trihute  all  subjects  of  legislation  between  the  Parliament  of  the 
Iiominioii  and  the  several  legislature  of  the  provinces.  In  assign- 
ing legislative  power  to  the  one  or  the  other  of  these  parliaments, 
it  is  not  made  a  statutory  condition  that  the  exercise  of  such 
power  shall  be,  in  the  opinion  of  a  court  of  law,  discreet.  In  so 
far  as  they  possess  legislative  jurisdiction  the  discretion  committed 
to  the  parliaments,  whether  of  the  Dominion  or  of  the  provinces, 
i-  unfettered.  It  is  the  proper  function  of  a  court  of  law  to 
deivrmine  what  are  the  limits  of  the  jurisdiction  cominittted  to 
them;  hit  when  that  point  has  been  settled,  court  of  law  have 
no  right  whatever  to  inquire  whether  their  jurisdiction  has  been 
exercised  wisely  or  not.  There  are  various  considerations  dis- 
cussed in  the  judgments  of  the  courts  below  which,  in  the  opinion 
of  their  Lordships,  have  as  little  relevancy  to  the  question  which 
they  had  to  decide  as  the  evidence  upon  which  these  considerations 
are  founded. 

There  can  be  no  doubt  that,  if  sect,  92  of  the  Act1  of  18G?  had 
>d  alone,  and  had  not  been  qualified  by  the  provisions  of  the 
clauses  which  precede  it.  fhe  provincial  legislature  of  British 
Columbia  would  have  had  ample  jurisdiction  to  enact  sect.  -4  of 
the  Coal  Mines  Regulation  Act.  The  subject-matter  of  that 
enactment  would  clearly  have  been  included  in  sect  92,  sub-sect. 
1o,  which  extend-  to  provincial  undertakings  such  as  the  coal 
mines  of  the  appellant  company.  It  would  also  have  been  included 
in  i-sect.  !•">,  which  embraces  "Property  and  Civil 

High;-   in   tin'    Produce.'' 

But  sect'.  !>1.  sub-seel   25,  extends  the  exclusive   legislative  au- 

thority of  'the  Parliament  of  Canada  to  "naturalization  and 
aliens/'  S.ction  !»1  concludes  with  a  proximo  bo  ih«-  effect  that 
"any  matter  coming  within  any  classes  of  -ubjeet-  enumerated  in 
this  section  shall  rmt  be  deemed  to  come  within  the  das-  of  mat- 
ter- of  social  or  private  nature  comprised  in  the  enumeration  of 
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the  classes  of  subjects  by  tliis  Act  assigned  exclusively  to  the  legis- 
latures of  the  provinces." 

Section  4  of  the  Provincial  Act  prohibits  Chinamen,  who  arc 
of  full  age,  from  employment  in  underground  coal  workings. 
Every  alien,  uhcti  naturalized  in  Canada,  becomes,  ifisu  facto .  a 
Canadian  subjeel  of  tlie  Queen;  ami  his  children  are  not  aliens 
requiring  to  be  naturalized,  but  are  natural-born  Canadians.  It 
can  hardly  have  been  intended  to  give  the  Dominion  Parliament 
exclusive  right  to  legislate  for  the  latter  class  of  persons  resident 
in  Canada,  but  sect.  !>1,  sub-sect.  2o,  might  possibly  be  construed 
as  conferring  that  power  in  the  case  of  naturalized  aliens  after 
naturalization. 

The  subject  of  "naturalization"  seems  prima  facie  to  include 
the  power  of  enacting  what  shall  be  the  consequences  of  naturaliza- 
tion, or,  in  other  words,  what  shall  be  the  rights  and  privileges 
pertaining  to  residents  in  Canada  after  they  have  been  naturalized. 
It  does  not  appear  to  the  Lord-hips  ro  be  necessary,  in  the  present 
case,  to  consider  the  precise  meaning  \vhich  the  term  "  naturaliza- 
tion "  was  intended  to  bear,  as  it  occurs  in  sect.  !>1,  sub-sect.  25. 
But  it  seems  clear  that  the  expression  "aliens"  occurring  in  that 
clause  refers  to,  and  at  least  im-i  ..liens  who  have  not  yet 

been  naturalized;  and  the  words  "no  chinamen."  as  they  are 
used,  in  sect.  4  of  the  Provincial  Act,  were  probably  meant  to 
denote,  and  they  certainly  include.  .  lult  Chinamen  who  has 

not  been  naturalized. 

"  INCOItroiiATION  OF  COW AMKS." 

HULL  ELECTRIC  COMPANY  v.  OTTAWA  KI.I:CTI;IC  COMPANY.* 

17.  Under  a  l>y-law  of  the  Hull  City  Council,  afterwards 
declared  vaiid  l>y  the  appellants'  incorporating  Acl  (Quebec,  .r>8 
\  let.,  eh.  00'),  the  appellant  obtained  an  exclusive  right 
of  establishing  a  system  of  elect rie  li-hiin-  for  a  certain 

term  of  years  in  the  said  city,  and  therm) ~ned  to  revoke  a 

license  previously  granted  by  the  city,  to  the  respondents  for 
a  similar  purpose:— 

IS.  It  was  held  that  the  Quebec  Act,  parsed  in  favour  of  a 
purely  local  undertaking,  was  within  the  exclusive  coni]>etence 
of  the  provincial  legislature,  and   u.'ii.    tin-  less  >n  l>oeaus< 
excluded  for  a  limited  rime  the  competition  "f  rival  trailer-: 

I'.'.    And    that    by    the    true  construction    of    the    bv-law    the 
city  did    ii"t    themselves   revoke   the  license  of  the  respond, 
"nder  which  they  were  actually  supplying  electric  liirbt 

1   Quebec,  aff.,  22nd  February.  1901.  I,  R.   1902.  App.  Cas.. 


244  LEGISLATURE 

municipality  nor  give  to  the  appellants  the  right  to  have  it 
revoked,  and  that  the  respondents  were  free  to  carry  on  their 
operations  until  revocation  was  affected. 

COKPORATION    OF    THE    ClTY  OF    TORONTO    V.    BELL    TELEPHONE 

COMPANY.1 

20.  Under  its  Dominion  Incorporating  Act   (43   Viet.,  ch. 
67),  the  respondent  telephone  company  Avas  entitled,  without 
the  consent  of  the  municipal  corporation,  to  enter  upon  the 
streets  ;unl  highways  of  the  City  of  Toronto,  and  to  construct 
conduits  or  lay  cables  thereunder,  or  to  erect  poles  with  wires 
affixed  thereto  upon  or  along  such  streei-  or  highways. 

21.  The  scope  of  the  respondents'  business  contemplated  by 
the  saH   Act  and  involving  its  extension  bevond  the  limits  of 

v 

any  one  province  was  within  the  express  exception  made  by 
sect.  92,  sub-sect  10,  of  the  British  North  America  Act, 
1867,  from  the  class  of  local  works  and  undertakings  assigned 
thereby  to  provincial  legislatures.  Accordingly,  Act  43  Viet., 
ch.  »'>7,  was  within  the  exclusive  competence  of  the  Dominion 
Parliament  under  sect.  91. 

22.  Ontario  Act,  45  Viet.,  ch.   71,  passed  to  authorize  the 
exercise  of  the  above  powers  within  the  province,  subject  to 
the  consent  of  the  corporation,  was  held  to  be  ultra  vires,  and 
could  not  by  reason  of  having  been  passed  on  the  application 
of  the  respondent  company  be  validated  as  a  legislative  bargain. 

23.  It  is  not  competent  to  a  provincial  legislature  to  impose 
conditions  precedent  to  the  exercise  of  powers  conferred    l>y 
the  Dominion  Parliament  upon  an  undertaking  which  extends 
beyond  the  limits  of  the  province,    nich   undertakings    heing 
under  the  exclusive  jurisdiction  of  the   Dominion  Parliament. 

LORD  MACNAGHTEN,  page  56 : — The  British  North  America  Act, 
1867,  in  the  distribution  of  legislative  powers  between  the  Dom- 
inion Parliament  and  provincial  legislatures,  expressly  excepts 
from  the  class  of  "local  works  and  undertakings"  a>>i.L.riieil  to 
provincial  legislatures,  "lines  of  steam  or  other  ships,  railways. 
canals,  telegraphs,  and  other  works  and  undertakings  connecting 
the  province  with  any  other  or  others  of  the  provinces  or  extend- 
ing beyond  the  limits  of  the  province,"  sect.  92,  sub-sect.  10  (a). 
Section  91  confers  on  the  Parliament  of  Canada  exclusive  legis- 
lative authority  over  all  classes  of  subjects  so  express  I  v  excepted. 
It  can  hardly  be  disputed  that  a  telephone  company,  the  objects 

1  Ontario,  aff.,  llth  November,  1904,  L,.  R.,  1905,  App.  Cas.,  52;  91 
I,.  T.  R.,  700;  74  L.  J.  R.,  n.s.,  22;  22  T.  L.  Rep.,  45. 
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of  which  as  defined  by  ltd  act  of  incorporation  contemplate  ex- 
tension beyond  tlio  limits  of  one  province  is  just  as  much  within 
tin-  express  exception  a*  a  telegraph  company  with  like  jxnvcre 
of  extension. 

Page  58: — The  view  of  Street,  .1.,  apparently  was  that,  inasmuch 
as  the  act  of  incorporation  did  not  expressly  require  a  connection 
Itetwecn  ihe  different  provinces,  the  exclusive  jurisdiction  of  the 
Parliament  of  Canada  over  the  undertaking  did  not  arise  on  the 
passing  of  the  Act,  and  would  not  arise  iinless  and  until  such  a 
connection  was  actually  made.  In  the  meantime,  in  his  opinion, 
the  connection  was  a  mere  paper  one,  and  nothing  could  be  done 
under  the  Dominion  Act  without  the  authority  of  the  legislature 
of  the  province.  This  view,  however,  did  not  find  favour  with 
any  of  the  learned  Judges  of  Appeal.  In  tin-  words  of  Moss, 
C.J.O.,  "the  question  of  tin-  legislative  jurisdiction  must  be  the 
terms  of  the  enactment,  and  not  hy  what  may  or  may  not  be  there- 
after done  under  it.  The  failniv  or  neglect  to  put  into  effect 
all  the  powers  given  by  the  legislative  authority  affords  no  ground 
for  questioning  the  original  jurisdiction."  If  authority  be  wanted 
in  support  of  this  proposition,  it  \\ill  !>••  found  in  the  case  of 
Colonial  Building  and  ////••  x///«/</  Ass  dion  \.  Attorney-General 
of  Quebec,1  to  which  the  learned  Judges  of  Appeal  refer. 

Maclennan,  J.A.,  differed  from  tin-  iv-t  of  the  court  on  one 
point  only.  He  agreed  in  thinking  that  it  would  not  be  com- 
petent for  a  provincial  legislature  to  limit  or  interfere 
with  powers  conferred  by  the  Parliament  «•!'  Canada,  but  he  seems 
to  have  thought  that  the  Bell  Telephone  Company,  by  reason  of 
its  application  to  the  Ontario  Legislature,  was  precluded  or 
estopped  from  disputing  the  competency  of  that  legislature,  and 
that  the  enactment  making1  the  cons<  n:  •  '  the  corporation  a  con- 
dition precedent  amounted  to  a  legislative  1  arirain  between  the 
company  and  the  corporation  to  the  effed  that  the  company  would 
not  use  the  powers  conferred  upon  it  by  the  I'ominion  Parliament 
without  the  consent  of  the  corporation.  Their  Lordships,  however, 
cannot  accept  this  view.  They  agree  with  rhe  Chief  Justice  in 
thinking  that  no  trace  is  to  be  found  of  any  such  bargain,  and 
that  nothing  has  occurred  to  prevent  the  company  from  insisting 
on  the  powers  which  the  Dominion  Act1  purports  to  confer  upon  it, 

"  ixiu  v\  KI>I:KVKS." 
A.TTOBNEY-GENEBAL   OF   CANADA    \.    A.TTOKNEY-GENERAI    OF 

QUEBEC.2 

24.  "By  treaty  between  certain  Indian  tribes  and  the  old 
Province  of  Canada,  certain  lands  were  surrendered  to  the 


1  1S83.  9  App.  fas.,   157.   p.   165. 

2  Supr.  T..  Canada.  Ontario.  nfT..  2nd  December.  1896,  75  L.  T.  R 
66   I..  J.  R..   n.s.,   11;     13   T.  L.  Rep..   103. 
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province  in  consideration  of  a  money  payment,  and  a  perpetual 
annuity,  and  it  was  provided  that  in  certain  events,  which 
happened,  the  annuity  should  be  increased.  Ily  the  Dominion 
AH  of  IM'.T,  the  old  Province  of  Canada  \v;is  divided  into  the 
Provinces  of  Quebec  and  Ontario,  the  lands  in  question  becom- 
ing part  of  i.hc  Province  of  Ontario,  and  under  the  provisions 
of  the  Act  the  Dominion  of  Canada  became  liable  for  the  ori- 
ginal annuity. 

25.  It  was  maintained  that  the  lands  were  not  "  subject  to 
any  trusts  existing  in  respect  thereof,  and  to  any  interest  other 
than  that  of  the  province  in  the  same,"  within  the  moaning 
of  sect.  109  of  the  Act  of  1867,  and  that  the  Dominion  of 
Canada,  and  not  the  Province  of  Ontario,  was  liable  to  pay 
the  additional  annuity  which  had  become  due. 


ONTARIO  MINING  COMPANY  v. 

26.  Lands   in   Ontario   surrendered   by  the  Indians   by  the 
treaty  of  1ST:!  belong  in  full  beneficial  interest  to  the  Crown 
as  represent  ing  the  province,  subject  only  to  certain  privileges 
of  the  Indians  reserved  by  the  treaty.      The  Crown  can  only 
dispose  thereof  in  the  advice  of  the  Ministers  of  the  province 
and  under  the  seal  of  the  province. 

27.  The  Dominion   Government  having  purported,   without 
the  consent  of  the  province,  to  appropriate  part  of  the  sur- 
rendered lands  under  its  own  seal  as  a  reserve  for  the  Indians 
in  accordance  with  the  said  treaty:— 

28.  Held,  that  this  was  ultra  vires  of  the   Dominion,  which 
had,  by  sect.   91  of  the  British  iNorth  America  Act  of  1867, 
exclusive   legislative  authority  over  the  lands  in  question,  but 
had  no  proprietary  rights  therein. 

29.  The  consent  of  the  province  having  been  subsequently 
provided  for  by  a  statutory  agreement  between  the  two  govern- 
ments, the  special  leave  to  appeal  granted  upon  the  represen- 
tation of  tin-  general  public  importance  of  the  question  involved 
would  probably  have  been  rescinded  if  a  petition  to  that  effect 
had  been  madr. 


1  Ontario,    alT..    TJtli    November,    1902,    L.  R.,    1903,    App.    Cas..    7?,:     87 
L.T.R.,   449;     72   L.  J.  R.,   n.s.,    5;     1!)   T.  L.  Rep.,   48. 
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••  I\S<M.VI:N<  \." 

A  i  r<  >I;.N  I:Y  ( iKNKKAI.   I  m;  <).\TAI;I<>  v.   ATTORNEY-GENERAL  FOR 
CANADA.1 

30.    By  the  British   North  America   Ad,   IM'.T,  -<•••(.  !»1,  sub- 

.   -  1 ,  the  exclusive   |io\vt  r  <>f  legislation  with  reference  t<» 

bankruptcy   and   insolvency   is  conferred    upon    tin-   Dominion 

1  *  k 

Parliament. 

.'!!.  An  enactment  in  the  Revised  Statutes  of  Ontario,  lsf.7, 
eh.  i>,  postponing  judgments  ami  executions  not  completely  ex- 
ecuted l>y  payment  to  an  assignment  for  the  benefit  of  creditors 
under  the  Act  was  not  ultra  rlrcs  of  the  provincial  legislature 
as  it  relates  to  a  purely  voluntary  assignment. 

LORD  HEHSCHELL.  page  530: — It  is  not  contested  that  the  enact- 
ment, the  validity  of  which  is  in  i|iiestion,  is  within  the  legislative 
powers  conferred  on  the  pn>\  mcial  legislature  by  sect.  02  of  the 
British  Xorth  America  Act,  L867,  \vhieh  enables  that  legislature 
to  make  laws  in  relation  to  property  and  civil  rights  in  the  pro- 
vince, unless  it  is  withdrawn  fnun  their  legislative  competency 
by  the  provisions  of  sect.  '.'1  uf  that  which  confers  upon  the  Dom- 
inion Parliament  the  exclusive  po\\,T  of  legislation  with  reference 
to  bankruptcy  and  insolvency.  The  point  to  he  determined, 
therefore,  is  the  meaning  of  those  word-  in  se<  t.  '.'1  of  the  British 
North  America  Act.  1N<7.  and  whether  they  render  the  enact- 
ment impeached  ultra  n'/r.<  of  tin  provincial  legislature.  That 
enactment  in  sect.  0  of  the  Kcvi- d  Statn  Ontario  of  1888, 

ch.  124,  entitled,  "An  Act  respecting  a--i^iiiin'nts  and  preferences 
by  insolvent  persons."  The  section  is  'Hows:  "An  assign- 

ment for  the  general  benefit  of  creditor-  umliT  this  Act  shall  take 
precedence  of  all  judgments  and  of  all  inns  not  completely 

executed,  by  payment,  subject  to  the  lien,  if  any,  of  an  execution 
creditor  for  his  costs,  where  there  is  luit  one  execution  in  the 
sheriff's  hands,  or  to  the  lien,  if  any.  of  the  creditor  for  his  costs 
who  has  the  first  execution  in  the  shcrilV's  hands." 

In  order  to  understand  the  effect  of  this  enactment,  it  is  necessary 
to  have  recourse  to  other  sections  of  the  Act  to  see  what  is  meant 
by  the  words,  "an  assignment   for  the  general  Ix-m-lit  of  creditors 
under  this  Act."     The  first  section  enacts  that  if  any  person  in  in- 
ent  circumstances,  or  knowing  himself  to  he  on  the  eve  of  in- 
ency,  voluntarily  confesses  judgment  or  gives  a  warrant  at  at- 
torney to  confess  judgment  with  intent  to  defeat  or  delay  his  cr 
itnrs,  or  to  give  any  creditor  a  preference  over  his  other  credit' 
:  v  such  confession  or  warrant  of  attorney  shall  he  void  as  against 


1    Ontario,     rev..     24th     February.     1S94.     70     L.  T.  R..     5.^;      63    I,  J    R. 

r>9. 
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the  creditors  of  the  party  giving  it.  The  second  section  avoids  as 
against  the  other  creditors  any  gift  or  assignment  of  goods  or 
other  property  made  by  a  person  at  a  time  when  he  is  in  insolvent 
circumstances,  or  knows  t'hat  lie  is  on  the  eve  of  insolvency,  with 
intent  to  defeat,  delay  or  prejudice  his  creditors,  or  give  any  of 
them  a  preference.  Then  follows  sect.  3,  which  is  important.  Its 
first  sub-section  provides  that  nothing  in  the  preceding  section 
shall  apply  to  an  assignment  made  to  the  sheriff  of  a  county  in 
which  the  debtor  resides  or  carries  on  business,  or  to  any  assignee 
resident  within  the  province  with  the  consent  of  his  creditors,  as 
thereinafter  provided  for  the  purpose  of  paying  rateably  and  pro- 
portionately and  without  preference  or  priority  all  the  creditors 
of  all  the  debtor  their  just  debts.  The  second  sub-section  enacts 
that  e.Aery  assignment  for  the  general  benefit  of  creditors  which 
is  not  void  under  sect.  2,  but  is  not  made  to  the  sheriff  nor  to  any 
other  person  with  the  prescribed  consent  of  the  creditors,  shall  he 
void  as  iigainst  a  subsequent  assignment  which  is  in  conformity  to 
pm\ -jsions  of  the  Act.  and  shall  be  subject  in  other  respects  to  the 
provisions  of  the  Act,  until  and  unless  a  subsequent  assignment  is 
executed  in  accordance  therewith.  The  fifth  sub-section  states  the 
nature  of  the  consent  of  the  creditors,  which  is  requisite  for  assign- 
ment in  the  first  instance  to  some  person  other  than  the  sheriff. 
These  are  the  only  sections  to  which  it  is  necessary  to  refer  in  order 
to  explain  the  meaning  of  sect.  9.  Before  discussing  the  effect  of 
the  enactment's  to  which  attention  has  been  called  it  will  be  con- 
venient to  glance  at  the  course  of  legislation  in  relation  to  this 
and  cognate  matters,  both  in  the  province  and  in  the  Dominion. 
The  enactments  of  sects.  1  and  2  of  the  Act  of  186 7  are  to  be 
found  in  substance  in  sects.  18  and  19  of  the  Act  of  the  Province 
of  Canada,  passed  in  1858,  for  the  better  prevention  of  fraud. 
There  is  a  proviso  to  the  latter  section  which  excepts  from  its 
operation  any  assignment  made  for  the  purpose  of  paying  all 
the  creditors  of  debtors  rateably  without  preference.  These  pro- 
visions wen-  repeated  in  the  Eevised  Statutes  of  Ontario,  1877, 
ch.  118.  A  slight  amendment  was  made  by  the  Act  of  1884, 
and  it  was  as  tin:-  amended  that  they  were  re-enacted  in  1887. 
At  the  time  when  the  statute  of  ISoS  was  passed  there  was  no 
bankruptcy  law  in  force  in  the  Province  of  Canada. 

In  the  year  lsi!l  an  Act  respecting  insolvency  was  enacted. 
It  applied  in  l,<>\\  er  ( 'anada  to  traders  or  non-traders.  It  provided 
that  a  debtor  should  be  deemed  insolvent,  and  his  estate  should 
become  subject  to  coin pu i-i n- \  Inundation,  if  he  committed  certain 
acts  similar  to  those  which  had  for  a  long  period  been  made  acts 
"f  bankruptcy  in  this  country.  Among  these  acts  were  the 
assignment  or  the  procuring  of  his  property  to  be  seized  in 
execution  with  intent  to  defeat  or  delay  his  creditors,  and  also 
a  general  assignment  of  his  property  for  the  benefit  of  his  cre- 
ditors, otbewise  tlian  in  manner  provided  by  the  statute.  A 
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person  \\lio  was  unable  in  inert  his  engagements  might  avoid  com- 
pulsory liquidation  l»y  making  an  assignment  of  liis  estate  in  the 
manner  provided  by  that  Act,  hut  unless  he  made  such  an  assign- 
ment' within  the  time  limited  the  liquidation  became  compulsory. 
This  Act  was  in  operation  at  the  time  when  the  British  North 
America  Act  came  into  force.  In  1S(»«)  the  Dominion  Parliament 
passed  mi  Insolvency  Act,  which  proceeded  on  mm  h  the  same 
lines  as  the  Provincial  Act  of  1SG1,  but  applied  to  traders  only. 
This  Act  was  repealed  by  a  new  Insolvency  Act  of  18T5,  which, 
after  being  twice  amended  was,  together  with  the  Amending  Acts, 
repealed  in  1SSO. 

In  1SC7.  tihe  same  year  in  which  the  Act  under  consideration 
parsed,  the  Provincial  legislature  abolished  priority  amongst 
creditors  by  an  execution  in  the  High  and  County  Court,  and 
provided  for  the  distribution  <>f  any  moneys  levied  on  an  ex- 
ecution rateably  amongst  all  execution  creditors  and  all  other 
creditors  who,  within  a  month,  delivered  to  the  sheriff,  writs  and 
certificate  obtained  in  the  manii'T  provided  for  by  that  Act.  Their 
Lordships  proceed  now  t<>  ler  tin-  nature  of  the  enactment 

said  to  be  ultra  vires.  It  postpone  judgments  and  executions 
not  completely  executed  by  pavm- m  t<>  an  assignment  for  the 
benefit  of  creditors  under  the  Art.  N"ow,  there  can  be  no  doubt 
that  the  effect  to  be  given  to  judgment-  and  executions  and  the 
manner  and  extent  to  which  they  mav  be  made  available  for  the 
recovery  of  debts  are  print'  within  th-1  Legislature  powers  of 

the  provincial  parliament.  Kv  cutions  are  a  part  of  the  machinery 
by  which  debts  are  recovered  and  are  subject  to  regulation  by  that 
parliament.  A  creditor  has  no  inherent  ri-ht  to  have  his  debt 
satisfied  by  means  of  a  levy  by  ihe  sheritl'.  ..r  to  any  priority  in 
respect  of  such  levy.  The  execution  is  a  men-  <  feature  of  the 
law  which  may  determine  and  regulate  the  rights  to  which  it 


gives  rise. 


The  Act  of  1SST,  which  abolished  prioritv  a-  amongst  execution 
creditors,  provided  a  simple  mean-  l>\  utii.-h  e\«-ry  creditor  might 
obtain  a  share  in  the  distribution  of  moneys  levied  under  an 
execution  by  any  particular  creditor.  Tin  other  Act-  of  the  same 
year  containing  the  section  which  is  impeached  goes  a  stop  further 
and  gives  to  all  creditors  under  an  alignment  for  their  general 
benefit  a  right  to  a  rateable  share  of  the  assets  of  the  dehfor. 
chiding  these  which  have  been  seized  in  execution. 

But  it  is  argued  that  inasmuch  as  this  assignment  con  temp 
the  insolvency  of  the  debtor,  and  would  only  l>e  made  if  he  wen-  in- 
solvent, such   a   provision   purports  to  deal   with   insolvency, 
therefore,   is  a   matter  exclusively   within   the  jurisdieti 
Dominion   Parliament.      Xow,  it  is  observed   that   an  assigm 
for  the  general  benefit  of  creditors  has  long  been   known 
jurisprudence   of  this  country  and   also   of   Canada,   and    '• 
force  and  effect  at  common  law  quite  independently  of  any  : 
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of  bankruptcy  or  insolvency  or  any  legislation  relating  thereto. 
So  far  from  being  regarded  as  an  essential  part  of  bankruptcy 
law.  such  an  a-siunmt  nt  was  made  an  act  of  bankruptcy  on  which 
adjudication  might  he  founded  and  by  the  law  of  the  Province  of 
Canada  which  prevailed  at  the  time  when  the  Dominion  Act  was 
passed,  it  was  one  of  the  grounds  for  an  adjudication  of  insolvency. 

1 1  us  I"  '"•  observed  that  the  won]  '"'bankruptcy"  was  apparently 
not'  used  in  Canadian  legislation,  but  the  insolvency  law  of  the 
Province  of  Canada  was  precisely  analogous  to  what  was  known 
in  Kngland  as  the  bankruptcy  law.  Moreover,  the  operation  of 
an  a  —  nriiment  of  creditors  was  precisely  the  same,  whether  the 
assignor  was  or  was  not,  in  fact,  insolvent.  It  was  open  to  any 

itor  who  might  deem  his  insolvency  doubtful,  and  desired  in  that 
case  that  his  creditors  should  be  equitably  dealt  with,  to  make  an 
assignment  for  their  benefit.  The  validity  of  the  assignment  and 
its  effect  would  in  no  way  depend  on  the  insolvency  of  the  assignor, 
and  their  Lordships  think  it  clear  that  the  ninth  section  'would 
equally  apply  whether  the  assignor  was  or  was  not  insolvent. 
Stress  was  laid  on  the  fact  that  the  enactments  relates  only  to 
an  assignment  under  the  Act  containing  the  section,  and  that  the 
Ad  prescribes  that  the  sheriff  of  the  county  to  be  the  assignee, 
unless  a  majority  of  the  creditors  consent  to  some  other  assignee 
being  named.  This  does  not  appear  to  their  Lordships  to  be  ma- 
terial. If  the  enactment  would  have  been  intra  vires,  supposing 
section  nine  had  applied  to  all  assignments  without  these  restric- 
tions, it  seems  difficult  to  contend  that  it  became  ultra  vires  by 
reason  of  them.  Moreover,  it  is  to  be  observed  that  by  sub-sect. 
2  of  sect.  3,  assignments  for  the  benefits  of  creditors  not  made  to 
the  sherilV  or  to  other  persons  with  the  prescribed  consent,  al- 
though they  are  rendered  void  as  against  assignment  so  .made,  are 
nevertheless,  unless  and  until  so  voided,  to  be  subject  in  other 
respects  to  the  provisions  of  the  Act.  At  the  time  when  the 
British  North  America  Act  was  passed,  bankruptcy  and  insolvency 
tion  existed  and  was  hased  on  very  similar  |>ro\  i-mns  both 
in  (ireat  Britain  and  the  Province  of  Canada. 

Attention  has  already  been  drawn  to  the  Canadian  Act.  The 
Knidi-h  Act  then  in  force  was  that  of  1861.  That  Act  applied  to 
Ira dei1-;  and  non-traders  alike.  Prior  to  that  being  confined  to 
traders  the  statutes  relating  designed  to  provide  for  their  release 
from  custody  on  their  making  an  assignment  of  the  whole  of  their 
e  for  'it  of  their  creditors.  It  is  not  necessary  to 

refer  in  detail  to  the  provisions  of  the  Act  of  1861.  It  is  enough 
to  say  thaf  it  provided  for  a  legal  adjudication  in  bankruptcy  with 
the  consequence  that  rlie  bankrupt  was  divested  of  all  his  property 
and  its  distribution  amongst  his  creditors  was  provided  for.  It 
is  not  neces-ary.  in  their  Lordships'  opinion,  nor  is  it  expedient 
to  a; t' nipt  ro  delino  what  is  covered  by  the  words  "bankruptcy 
and  insolvency'  in  se.-i.  HI  of  the  British  North  America  Act. 
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But  it  will  be  seen  that  it  is  n  feature  common  to  all  the 
of  bankruptcy  and  insolvency  to  which  reference  has  been  made, 
that  the  enactment  is  designed  to  secure  tliat  in  the  case  of  an 
insolvent  person  his  assets  shall  be  rateably  distributed  amongst 
his  creditors  whether  he  is  willing  that  they  shall  be  so  distributed 
or  not.  Although  provision  may  be  made  for  a  voluntary  assign- 
ment as  an  alternative,  it  is  only  as  an  alternative.  In  reply  to 
a  question  put1  to  their  Lordships,  the  learned  counsel  for  the 
respondent  were  unable  to  point  to  any  scheme  of  bankruptcy  or 
insolvency  legislation  which  did  not  involve  some  power  of  com- 
pulsion by  process  of  law  to  secure  to  the  creditors  the  distribution 
amongst  them  of  the  insolvent  debtors  estate.  In  their  Lordships' 
opinion,  these  considerations  must  be  borne  in  mind  when  inter- 
preting the  words,  '"bankruptcy  and  insolvency'1  in  the  British 
North  America  Act.  It  appears  to  their  Lordships  that  such  pro- 
visions, relating  as  they  do  to  assignments  purely  voluntary,  do 
not  infringe  on  the  exclusive  legislative  power  conferred  upon 
the  Dominion  Parliament.  They  would  observe  that  a  system  of 
bankruptcy  legislation  ma  Mently  require  various  ancillary 

provisions  for  the  purpose  of  preventing  the  scheme  of  the  Act 
from  being  defeated.  It  may  be  rueessary  for  this  purpose  to 
deal  with  the  effect  of  execution-  and  oilier  matters  which  would 
otherwise  be  within  the  legislai:  npetence  of  the  provincial 

legislature.  Their  Lordships  do  n»t  doubt  that  it  is  open  to 
the  Dominion  Parliament  to  deal  with  sin-li  matters  as  part  of 
a  bankruptcy  law,  and  the  provineial  legislature  would  doubtless 
be  then  precluded  from  interfering  with  i!  Nation,  inasmuch 

as  such  interference  would  affect  the  bankruptcy  law  of  the  Dom- 
inion Parliament.  But  it  docs  not  CM! low  that  such  subjects  as 
might  properly  be  treated  as  ancillary  to  such  a  law,  and,  there- 
fore, within  the  powers  of  the  Domininn  Parliament,  are  excluded 
from  the  legislative  authority  of  the  provincial  legislature  when 
there  is  bankrupcy  or  insolvency  leg  "f  the  Dominion  Par- 

liament in  existence. 


"JURISDICTION   OF   FF.DKRAI.   I'AKI.I  A  >1 1   N  I  . 

ATTORNEY-GENERAL  FOR  ONTARIO  v.  ATTORNEY-GENERAL  FOR 

THE   DOMINION.1 

3:2.   The  legislation  of  the  Parliament  of  Canada,  in  so 
as  it  is  within  its  competency,  must  override  provincial  1<  £ 
la  t  ion. 

33.   But  the  Dominion  Parliament  has  no  authority  conf«  : 
upon  it,  by  the  British  North  Aim  rica  Act,  to  repeal  din« 


1  Canada,   rev..   9th   May,   1896.   L.  R..   1S96.   App.   Cos.,    34S. 


252  LEGISLATURE 

anv  provincial  statute.  whether  ii  does  or  does  not  come  within 
the  limits  of  jurisdiction  prescribed  by  sect.  92. 

LORD  \YATSOX,  page  3GG : — The  repeal  of  a  provincial  act  by  the 
Parliament  of  Canada  can  only  be  affected  1  v  repugnancy  between 
its  provisions  and  the  enactments  of  the  Dominion:  and  if  the 
existence  of  such  repugnancy  should  become  a  matter  of  dispute, 
the  controversy  cannot  be  settled  by  the  action  either  of  the  Dom- 
inion or  of  the  provincial  legislature,  but  must  be  submitted  to 
Hie  judicial  tribunals  of  the  country.  In  their  Lordships'  opinion 
the  express  repeal  of  the  old  Provincial  Act  of  18(54  by  the  Canada 
Temperance  Act  of  1886  was  not  within  the  authority  of  the 
Parliament  of  Canada.  It  is  true  that  the  Upper  Canada  Act 
of  18(U  was  continued  in  force  within  Ontario  by  sect.  129  of  the 
British  North  America  Act,  " until  repealed,  abolished,  or  altered 
by  the  Parliament  of  Canada,  or  by  the  provincial  legislature," 
according  to  the  authority  of  that  parliament,  "  or  of  that  legis- 
lature.'' It  appears  to  their  Lordships  that  neither  the  Parliament 
of  Canada,  nor  the  provincial  legislatures  have  authority  to  repeal 
statutes  which  they  could  not  directly  enact.  Their  Lordships 
had  occasion  in  DoMe  v.  Temporalities  Board,1  to  consider  the 
power  of  repeal  competent  to  the  legislature  of  a  province.  In 
that  case  the  Legislature  of  Quebec  had  repealed  a  statute  con- 
tinued in  force  after  the  Union  by  sect.  12!).  which  has  this  pecu- 
liarity, that  its  provision  applied  both  to  Quebec  and  to  Ontario, 
and  were  incapable  of  being  severed  so  as  to  make  them  applicable 
to  one  of  these  provinces  only.  Their  Lordships  held  2  that  the 
powers  conferred  "  upon  the  provincial  legislatures  of  Ontario  and 
Quebec  to  repeal  and  alter  the  statutes  of  the  old  parliament  of 
the  Province  of  Canada  are  made  precisely  co-extensive  with  the 
powers  of  direct  legislation  with  which  these  bodies  are  invested 
by  the  other  clauses  of  the  Act  of  1867  1?;  and  that  it  was  beyond 
the  authority  of  the  Legislature  of  Quebec  to  repeal  statutory  en- 
act nients  which  affected  both  Quebec  and  Ontario.  The  same 
principle  ought,  in  the  opinion  of  their  Lordships,  to  be  applied 
to  the  present  case.  The  old  Temperance  Act  of  1864  was  passed 
for  Upper  Canada,  or,  in  other  words,  for  the  Province  of  Ontario; 
and  its  provisions,  heing  confined  to  that  province  only,  could 
not  have  been  directly  enacted  by  the  Parliament  of  Canada.  In 
the  present  case  the  Parliament  of  Canada  would  have  no  power 
to  pass  a  prohibitory  law  for  the  Province  of  Ontario;  and  could, 
therefore,  have  no  authority  to  repeal  in  express  terms  an  Act  which 
is  limited  in  its  operation  to  that  province.  In  like  manner,  the 
express  repeal,  in  the  Canada  Temperance  Act  of  1886,  of  liquor 
prohibitions  adopted  by  a  municipality  in  the  Province  of  Ontario 
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under  the  sanction  of  provincial  legislation,  docs  not  appear  to 
their  Lordships  to  l»e  within  the  authority  of  the  Dominion  1'ar- 
liament. 


••  KIM;-*  <  01  Nsr.i.." 


A  I  TOKNi:y-(iK.\KRAI.    l-'ou    Do.MIMoN    oK    C.VNAMA    V.    .\TTOKNKY- 

GE.XKRAL  FOR  PROVINCE  OF  ON  TAKIO.' 

34.  According  to  the  true  construction  of  the  British  North 
America  Act.  1SG7,  soct.  !>:?,  sub-sects.  1,  -1  and  11.  Revised 
Statutes  of  Ontario,  oh.  !•'>!»,  which  empowers  the  Lientonant- 
(iovernor  of  the  province  to  confer  precedence  by  patents  upon 
such  members  of  the  bar  in  the  province  as  lie  may  think  fit  to 
select  is  infra  vires  of  the  provincial  legislatures. 

LORD  WATSOX.  page  2-">l  :  'I'll'  appointment  of  counsel  for  the 
Crown,  and  the  granting  of  precedence  at  the  bar  to  certain  of 
its  members,  are  matters  Avhicli  do  not  appear  to  their  Lordships 
to  stand  upon  precisely  the  same  fool  hi  Kngland  the  first 

of  these  rights  has  always  been  a  math  r  of  prerogative  in  this 
sense,  that  it  has  been  personally  exercised  by  the  Sovereign  with 
the  advice  of  the  Lord  Chancellor,  the  appointment  being  made 
by  letters  patent  under  the  sign-manual.  In  early  times  the 
appointment  was  accompanied  with  a  Eee  or  n  -tainer  of  moderate 
amount,  but  that  formality  has  long  sin..  en  into  abeyance. 
1  <•  terms  of  the  patent  have  been  limited  to  appointing  the 
grantees  to  be  of  counsel  for  the  S  jn.  subject  to  the  con- 

dition that  they  are  to  take  precedence  ini  according  to  the 

priority  of  their  appointment.  Royal  patents  of  precedence  inter 
sc  were  in  use  to  be  granted  to  sergeants-at-law  who  did  not  derive 
their  position  from  the  Crown.2  Beyond  these  limits  the  Sovereign 
has  never  in  modern  times  professed  to  confer  upon  Crown  coun- 
.  or  other  members  of  the  bar.  a  right  of  precedence  or  pre- 
audience in  the  Court  of  England.  The-:,  ;1IV  matters  which 
have  been  regulated  in  practice  either  l»y  the  discretion  of  the 
1  encli  or  by  the  courtesy  of  the  profession.  The  effect  of  an 
appointment  as  Queen's  Counsel  is  that  the  holder  cannot  appear 
in  court  as  counsel  for  any  part  litigating  \vith  the  Crown  unless 
lie  has  obtained  a  license  from  Her  Majesty. 

The  exact  position  occupied  by  a  Queen's  Counsel  duly  ap- 
pointed. is  a  subject  which  might  admit  of  a  good  deal  of  discus- 
fi"n.  It  is  in  the  nature  of  an  office  under  the  Crown,  although 


1  Ontario,   aff..    Sth    December.    1S97.    L.  R.,    1898.    App.    Cas.,    247; 
L.  T.  R..    r,?,0:     67    L.  J    R..    n.s..    17. 

2  See    note.    16    C.  R..    N.S..    1. 
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any  duties  which  it  entails  are  almost  as  unsubstantial  as  its  emo- 
luments;  and  ii  is  also  in  the  nature  of  an  honour  or  dignity  to 
this  extent,  that  it  is  a  mark  and  recognition  by  the  Sovereign 
of  the  professional  eminence  of  the  counsel  upon  whom  it  is  con- 
ferred. 

"  LKJl'ORS." 

ATTORNEY-GENERAL    OF     MANITOBA    v.    MANITOBA    LICENSE 

HOLDKKS'    ASSOCIATION.1 

'•'•'>.  The  Manitoba  Liquor  Act  of  1900  for  the  suppression 
of  the  liquor  traffic  in  that  province  is  within  the  powers  of 
thr  provincial  legislature,  its  object  being  and  having  been 
dealt  with  as  a  matter  of  a  merely  local  naiinv  hi  the  province 
within  the  meaning  of  British  North  America  Act,  1S67, 
sect,  '.'i',  sub-sect.  16,  notwithstanding  that  in  its  practical  work- 
ing it  must  interfere  with  Dominion  revenue.,  and  indirectly, 
at  least,  with  business  operations  outside  the  province. 

LORD  MACXAGHTEN,  page  1 7  : — The  question  at  issue  depends 
on  the  meaning  and  effect  of  these  sections  in  the  British  North 
America  Act,  1867,  which  provide  for  the  distribution  of  legis- 
lative powers  between  the  Dominion  and  the  provinces.  The  sub- 
ject has  been  discussed  before  this  Board  very  frequently  and  very 
fully.  Mind I'ul  of  advice  often  quoted,  but  not  perhaps  always 
followed,  their  Lordships  do  not  propose  to  travel  the  particular 
case  before  them. 

The  drink  question,  to  use  a  common  expression,  which  is 
convenient  if  not  altogether  accurate,  is  not  to  be  found  speci- 
tically  mentioned  either  in  the  classes  of  subjects  enumerated  in 
sect.  JH  and  assigned  to  the  Legislature  of  the  Dominion,  or  in 
those  enumerated  in  sect.  !>2  and  thereby  appropriated  to  provincial 
legislatures.  The  omission  was  probably  not  accidental.  The 
result  has  been  some\\hat  remarkable.  On  the  one  hand,  according 

O 

to  Eitssel  v.  Ii'i'!/.~  it  is  competent  for  tlie  Dominion  Legislature 
pass  an  aci  for  the  suppression  of  intemperance  applicable  to 
all  parts  of  the  Dominion,  and  when  duly  brought  into  operation 
in  any  particular  distrid  deriving  its  efficacy  from  the  general 
authority  vested  in  the  Dominion  Parliament  to  make  laws  for 
the  peace,  order,  and  good  government  of  Canada.  On  the  oilier 
hand,  according  to  i'ne  decision  of  Attorney-General  for  Toronto 
v.  At/onic/i-di'Di'ml  for  flic  Dominion.'-'1  it  is  not  incompetent  for 


1    Manitoba,    rev.,  I'liml     November,    1901,    L.  R.,    1902,    App.    Cas..    7°; 
85   L.  T.R.,  591;     71    1,.  J.  R.,  n.s..  2S;     f,0  \v.  Rep..  431;     IS  T.I,.    Rep.,  94. 
J    7    App.    Cas..    SiTt. 
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a  provincial  legislature  to  pass  a  measure  fur  tin-  repression,  or 

e\en    for  the  total   abolition,  of  tin-   liquor   trallie   within    tin-   pn>- 
QC6,    provided     tin-    suhjivl1    is    deal.     \\illi    as    a    matter    "of    a 
merely   local   nature  "   in   tin-   province,  and   the   Act   itself   is  not 
repugnant   to  any   Act  of  the   rarliaincnf  of  Canada. 

In  delivering  the  judgment  of  this  Hoard  in  the  cast'  of  Atturnry- 
Gcneral  for  Onfnria  v.  Attorney-General  for  UK-  Dominion.*  Lord 
\Vatson  i-xpivssed  a  decided  opinion  that  could  not  be  supported 
under  either  No.  S  or  No.  !>  of  sect  !»'•?.  His  Lordship  observed 
that  the  only  enactments  of  that  section  which  appeared  to  have 
any  relation  to  such  legislation  were  to  be  found  in  Nos.  1.'5  and 
li'».  which  assigned  to  the  exclusive  jurisdiction  of  provincial 
legislature,  (1)  '"'property  and  civil  rights  in  the  province,"  and 
(2)  ''generally  all  matters  of  a  merely  local  or  private  nature  in 
the  province.''  He  added  that  it  was  not  necessary  for  the  purpose 
of  that  appeal  to  determine  whether  such  legislation  was  authorized 
by  the  one  or  by  the  other  of  these  heads.  Although  this  particular 
question  was  left  apparently  undivided,  a  careful  perusal  of  the 
judgment  leads  to  the  conclusion  that,  in  the  opinion  of  the 
Board,  the  case  fell  under  No.  1<;  rather  than  under  No.  13. 
And  that  seems  to  their  Lordships  to  be  the  better  opinion.  In 
legislating  for  the  suppression  of  the  liquor  trallie  the  object 
in  view  is  the  abatement  or  prevention  of  a  local  evil,  rather  that 
the  regulation  of  property  or  civil  riirhts  —though,  of  course,  no 
such  legislation  can  be  carried  info  eib'vt  without  interfering 
more  or  less  with  property  and  civil  rights  in  the  province."  In- 
deed, if  the  case  is  to  be  regarded  a<  dealing  with  matters  within 
the  class  of  subjects  enumerate)]  in  V>.  13,  it  might  be  question- 
able whether  the  Dominion  Legislature  emild  have  authority  to 
interfere  with  the  exclusive  jurisdiction  ,.f  the  province  on  the 
matter. 

The  controversy,  therefore,  seems  to  lip  narrowed  to  this  one 
point:  Ts  the  subject  of  ''the  liquor  tax  "  a  matter  "of  a  merely 
local  nature  in  the  province"  of  Manitoba,  and  does  the  Liquor 
Act  deal  with  it  as  such?  The  judgment  of  this  Board  in  the 
case  of  Attorney-General  for  Onlar'\<>  v.  Attorney-General  for  (he 
Dominion  l  has  relieved  the  c«ise  from  some,  if  not  all,  of  the  dilli- 
culties  which  appear  to  have  represented  themselves  to  the  learned 
judges  of  the  Court  of  King's  Bench.  This  Board  held  that  a  pro- 
vincial legislature  has  jurisdiction  to  restrict  the  sale  within  the 
province  of  intoxicating  liquors  so  long  as  its  legislation  does  not 
conflict  with  any  legislative  provision  which  may  be  competently 
made  by  the  Parliament  of  Canada,  and  which  may  be  in  force  with- 
in the  province  or  any  district  thereof.  It  held,  further,  that  tli 
might  be  circumstances  in  which  a  provincial  legislature  mi_ 
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have  jurisdiction  to  prohibit  the  manufacture  within  the  province 
of  intoxicating  liquors  and  the  importation  of  such  liquor  in  the 
province.  !'>T  the  purposes  of  the  present  question  it  is  imma- 
terial to  inquire  what  those  circumstances  may  be.  The  judgment, 
therefore,  as  it  stands,  aixl  the  report  to  Her  late  Majesty  conse- 
quent thereon,  show  that  in  the  opinion  of  this  tribunal,  matters 
which  are  substantially  of  local  or  of  private  interest  in  a  province- 
matters  which  are  of  "a  local  or  private  nature  from  a  provincial 
point  of  view,''  to  use  expressions  to  be  found  in  the  judgment^ 
are  not  excluded  from  the  category  of  "matters  of  a  merely  local 
or  private  nature,"  because  legislation  dealing  with  them,  how- 
ever carefully  it  may  be  framed,  may  or  must  have  an  effect  out- 
side the  limits  of  the  province,  and  may  or  must  interfere  writh 
the  sources  of  Dominion  revenue  and  the  industrial  pursuits  of 
persons  licensed  under  Dominion  statutes  to  carry  on  particular 
trades. 

The  Liquor  Act  proceeds  upon  a  recital  that  "  it  is  expedient 
to  suppress  the  liquor  traffic  in  Manitoba  by  prohibiting  provincial 
transactions  in  liquor.''  That  is  the  declared  object  of  the  legis- 
lature set  out  at  the  commencement  of  the  Act.  Towards  the 
end  of  the  Act  there  occurs  this  section :  "  119.  While  this  Act 
is  intended  to  prohibit  and  shall  prohibit  transactions  in  liquor 
which  take  place  wholly  within  the  Province  of  Manitoba,  except 
under  license,  or  as  otherwise  specially  provided  by  this  Act.  and 
restrict  the  consumption  of  liquor  within  the  limits  of  the  Province 
of  Manitoba,  it  shall  not  affect  and  is  not  intended  to  affect  bond 
fide  transactions  in  liquor  between  a  person  in  the  Province  of 
Manitoba  and  a  person  in  another  province  or  in  a  foreign  coun- 
try, and  the  provisions  of  this  Act  shall  be  construed  accordingly.'' 
Now,  that  provision  is  as  much  part  of  the  Act  as  any  other  sec- 
tion in  the  operation  of  the  Act,  all  bond  fide  transactions  in  liquor 
which  come  within  its  terms.  It  is  noi  necessary  to  go  through 
the  provisions  of  the  Act.  It  is  enough  to  >a\  thai  rhe\  are  ex- 
tremely  -tringent — more  stringent  probably  than  anything  that 
is  to  be  found  in  anv  legislation  of  a  -imilar  kind.  1'nless  the 
Act  becomes  a  dead  Jotter,  it  must  interfere  with  the  revenue  of 
the  I>oininion.  with  license  trades  in  the  Province  of  Manitoba, 
and  indirectly,  at  least,  with  business  operations  beyond  the  limits 
of  the  province.  That'  seems  clear.  And  that  was  substantially 
the  ground  on  which  the  Court  of  King's  Bench  declared  the  Act 
unconstitutional.  But  all  objections  >r.\  tb.it  sc-ore  are.  in  their 
Lordships'  opinion,  removed  by  the  judgment  of  this  Board  in  the 
case  of  Attorney- General  for  Ontario  v.  Attorney-General  for  the 
Dominion} 


1  1896,    App.    Cas.,    348. 
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Louies  it  \i." 

ATTORNEY  (HNKUAL     FOR     ONTARIO     \'.      II  \\III.TOX     STREET 

Ik  \II.\VAV.1 

36.   Tin   *'  Act  to  prevent  tlic  profanation  of  the  Lord's  Day  ' 
i-«,l  Statutes  of  Ontario,  181)7,  ch.  21G,  treated  as  a  whole, 
i-  ultra  cires  of  the  Ontario  Legislature. 

::7.  The  criminal  law  in  its  widest  sense  is  reserved  by  seet. 
'.'1,  sub-sct't.  '27,  of  the  Uritrsh  Xorth  America  Act,  1807,  for 
;he  exclusive  authority  of  the  Doiiiiuion  Parliament;  and  an 
infraction  of  the  above  Act  is  an  offence  against  criminal  law. 

38.  It  is  not  the  practice  of  their  Lordships  to  give  specu- 
opinions  on  hypothecal  questions  submitted.      The  ques- 
tion must  arise  in  concrete  cases  and  involve  private  right?. 

LORD  CHANCELLOR,  page  528 : — The  question  turns  upon  a  very 
-imple  consideration.  The  reservation  of  the  Criminal  Law  for 
the  Dominion  of  Canada  is  given  in  clear  and  intelligible  words, 
which -must  be  construed  according  to  the  natural  and  ordinary 

nification.  Those  words  seem  to  their  Lordships  to  require, 
"iid,  indeed,  to  admit,  no  plainer  exposition  than  the  language 

If  affords.  Section  91,  sub-sect  27,  of  the  British  North  Am- 
erica Act,  1867,  reserves  for  the  exclusive  legislative  authority  of 
Parliament  of  Canada,  "  the  Criminal  Law,  except  the 

ntion  of  courts  of  criminal  jurisdiction."  It  is,  therefore, 
the  criminal  law  in  its  widest  sense  that  is  reserved,  and  it  is 
impossible,  notwithstanding  the  very  protracted  argument  to  which 
their  Lordships  have  listened,  to  doubt  that  an  infraction  of  the 
\.  f,  which,  in  its  original  form,  without  the  amendment  after- 
wards introduced,  was  in  operation  at  the  time  of  Confederation, 

;in  offence  against  the  criminal  law.      The  fact  that  from  the 

criminal  law  generally  there  is  one  exception,  namely,  "the  con- 

-i  Mimon  of  courts  of  criminal  jurisdiction,"  renders  it  more  clear, 

i  hat   with  that  exception  (which  obviously  does  not  include  what 

been  contended  for  in  this  case)  the  criminal  law,  in  its  widest 

-p.  is  reserved  for  the  exclusive  authority  of  the  Dominion 
Parliament. 

"  NATrit  U.I/.ATIOX." 

V\\.«,i  VER  CITY  COLLECTOR  AND   ATTORNEY-GENERAL  FOR 
BRITISH  COLUMIITA  v.  TOMEY  HOMMA  AND  ATTORNEY- 
GENERAL  FOR  THE  DOMINION   <>K  CANADA-2 

39.  The    section    91,    sul>-sect.     •_'.">.    «>f    the     l>riti-h 

ica  A«-t,  1S<J7,  reserves  to  the  exclusive  jurisdiction  of  the 


1   Ontario,  14th  July.   1893,   I,.  R..  1903.  App.  Cas..  524;     89  L.  T.  R. 
:.    I,  .!    K  .  n.s..  105;     19  T.  L.  !:•  p     612. 

I'.ritish   <-oluml'i:i,  ;pr.  C..   r.nna.ln.   17th  DfC^mbrr.  1902 

\-  •      ,      s..  151;     87  L.T.|B  IS  T.  L.  Rop..   126. 
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Dominion  Parliament  the  subject  of  naturalization — that  is, 
the  right  to  determine  how  it  shall  be  constituted. 

40.  The  provincial  legislature  has  the  right  to  determine 
under  sect.  92,  sub-sect.  1,  what  privileges,  as  distinguished 
from  necessary  consequences,  shall  be  attached  to  it. 

•il.  Accordingly,  the  British  Columbia  Provincial  Elections 
Act,  1s!' 7,  ch.  67,  sect.  8,  which  provides  that  no  Japanese, 
whether  naturalized  or  not,  shall  be  entitled  to  vote,  is  not 
ultra  i- ires. 

LORD  CHANCELLOR,  page  155 : — A  child  of  Japanese  parentage, 
born  in  Vancouver  City,  is  a  natural-born  subject  of  the  King, 
and  would  be  equally  excluded  from  the  possession  of  the  franchise. 
The  extent  to  which  naturalization  will  confer  privileges  is  varied 
both  in  this  country  and  elsewhere.  From  the  time  of  William 
III.  down  to  Queen  Victoria,  no  naturalization  was  permitted 
which  did  not  exclude  the  alien  naturalized  from  sitting  in  Parlia- 
ment or  in  the  Privy  Council. 

In  Lawrences'  Wheaton,  page  903  (2nd  annotated  ed.,  1863), 
it  is  said  that  "  though  (in  the  United  States^  the  power  of  na- 
turalization be  nominally  exclusive  in  the  Federal  Government, 
its  operation  in  the  most  important  particulars,  especially  to  the 
right  of  suffrage,  is  made  to  depend  on  the  local  constitution 
and  laws."  The  term  "political  rights,"  used  in  the  Canadian 
Naturalization  Act,  is,  as  Walker,  J.,  very  justly  says,  a  very  wide 
phrase,  and  their  Lordships  concur  in  his  observation  that,  what- 
ever it  means,  it  cannot  be  held  to  give  necessarily  a  right  to 
the  suffrage  in  all  or  any  of  the  provinces.  In  the  history  of 
this  country  the  right  to  the  franchise  has  been  granted  and 
withheld  on  a  great  number  of  grounds,  conspicuously  upon 
grounds  of  religious  faith,  yet  no  one  has  ever  suggested  that  a 
person  excluded  from  the  franchise  was  not  under  allegiance  to 
the  Sovereign. 

Could  it  be  suggested  that  the  Province  of  British  Columbia 
•could  not  exclude  an  alien  from  the  franchise  in  that  province? 
Yet.  if  the  mere  mention  of  alienage  in  the  enactment  could  make 
the  law  ultra  vires,  such  a  construction  of  sect.  91,  sub-sect.  25, 
would  involve  that  absurd itv.  The  truth  is  that  the  language 

•  O  O 

•of  that  section  does  not  purport  to  deal  with  the  consequences  of 
either  alienage  or  naturalization.  It  undoubtedly  reserves  these 
subjects  for  the  exclusive  jurisdiction  of  the  Dominion — that  is 
to  say,  it  is  for  the  Dominion  to  determine  what  shall  constitute 
either  the  one  or  the  other,  but  the  question  as  to  what  conse- 
quences shall  follow  from  either  is  not  touched.  The  right  of 
protection  and  the  obligations  of  allegiance  are  necessarily  in- 
volved in  the  nationality  conferred  bv  naturalization;  but  the 
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pri.  ichrd  to  it,  where  these  depend  upon  residence,  are 

quite  independent  of  nationality. 

This,  iiulred,  seems  to  have  been  the  opinion  of  the  learned 
jinL'.'s  below;  but  they  are  precluded  from  acting  on  their  own 
ju'L'mem  by  the  decision  of  this  Board  in  the  case  of  Union  Col- 
iitrij  v.  Bnjdcn.1  That  case  depended  upon  totally  different 
grounds.  This  Board,  dealing  with  the  particular  facts  of  that 
nine  to  the  conclusion  that  the  regulations  there  impeached 
were  not  really  aimed  at  the  regulations  of  coal  mines  at  all,  but 
w,  re.  in  truth,  devised  to  deprive  the  Chinese,  naturalized  or  not, 
of  the  ordinary  rights  of  the  inhabitants  of  British  Columbia, 
aii'l,  in  effect,  to  prohibit  their  continued  residence  in  that  pro- 
vince, since  it  prohibited  their  earning  their  living  in  that  pro- 
vince. It  is  obvious  that  such  a  decision  can  have  no  relation  to 
question  whether  any  naturalized  person  has  an  inherent  right 
to  the  suffrage  within  the  province  in  which  he  resides. 

"PREROGATIVES  OF  THE  CROWX."      Se  ?    CROWN  I 
"PRIVILEGES  OF  MEMBERS." 

FIELDING  ET  AL.  v.  THOMAS.  2 

42.  The  British   Xorth   America  Act  gives  power  to   pass 
•3  for  defining  the  powers  and  privileges  of  the  Provincial! 

Legislature. 

43.  A  section  of  a  Provincial  Act  giving  to  the  members  of 
the   Provincial  Legislature   "  the   privileges,   immunities,    and 
powers  for  the  time  being,  held,  enjoyed  and  exercised  '    by 
the  members  of  the  Dominion  Parliament,  is  not  ultra  vires, 
and  affords  a  good  defence  to  an  action  against  members  of  the 
Legislature  for  assault  and  false  imprisonment  by  reason  of 
their  having  voted,  as  such  members,  for  the  imprisonment  of 
the  respondent,  for  contempt  of  the  House,  the  Dominion  Par- 
liament having  previously  conferred  upon  itself  the  privileges 
immunities,    and   powers   of   the   House   of   Commons  of   the 
United   Kingdom. 

LORD  HALSBURY.  L.C.,  page  219: — The  contempt  complained 
of  was  a  wilful  disobedience  to  a  lawful  order  of  the  House  to 
attend.  The  authorities  summed  up  in  Burdett  v.  Abbot,9  and 
followed  in  the  case  of  The  Sheriff  of  Middlesex*  establish  beyond 

1  81  L.  T.  R..  277. 

ia.    rt-v..    23th    July.    1896,      5    L.  T  R..    216;       65    L.  J  R. 

n.p..    i 
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all  possibility  of  controversy  the  right  of  the  House  of  Commons 
of  the  United  Kingdom  to  protect  it-self  against  insult  and  vio- 
lence by  its  own  process  without  appealing  to  the  ordinary  courts 
of  law,  and  without  having  its  process  interfered  with  by  those 
courts.  The  correspondent,  however,  argues,  that  the  Act  of  the 
Provincial  Legislature,  which  undoubtedly  creates  the  jurisdiction, 
and  further  indemnified  members  of  it  against  any  proceeding 
for  their  conduct  or  votes  in  the  House  by  the  ordinary  courts  of 
law,  is  ultra  vires.  According  to  the  decisions  which  have  been 
given  by  this  Board  there  is  no  doubt  that  the  Provincial  Legis- 
lature could  not  confer  on  itself  the  privileges  of  the  House  of 
Commons  of  the  United  Kingdom,  or  the  powers  to  punish  the 
breach  of  those  privileges  by  imprisonment  or  committal  for  con- 
tempt without  express  authority  from  the  Imperial  Legislature. 
By  sect.  2,  which  was  substituted  for  sect.  3,  it  was  enacted  that 
the  privileges,  immunities,  and  powers  to  be  held,  enjoyed  and 
exercised  by  the  Dominion  House  of  Commons  should  be  such  as 
should  be  from  time  to  time  defined  by  the  Act  of  the  Parliament 
of  Canada,  but  so  that  any  Act  of  the  Parliament  of  Canada  de- 
fining such  privileges,  immunities,  or  power  exceeding  those  at 
the  passing  of  such  Act  held,  enjoyed,  and  exercised  by  the  Com- 
mons House  of  the  Parliament  of  the  United  Kingdom  and  by 
the  members  thereof.  There  is  no  similar  enactment  in  the 
British  Xorth  America  Act,  1867,  relating  to  the  House  of  Assem- 
bly of  Nova  Scotia,  and  it  was  argued,  therefore,  that  it  was  not 
the  intention  of  the  Imperial  Parliament  to  confer  such  a  power 
on  that  Legislature.  But  it  is  not  to  be  observed  that  the  House 
of  Commons  of  Canada  was  a  legislative  body  created  for  the  first 
time  by  the  British  North  America  Act,  and  it  may  have  been 
thought  expedient  to  make  express  provision  for  the  privileges, 
immunities  and  powers  of  the  body  so  created,  which  was  not 
necessary  in  the  case  of  the  existing  Legislature  of  Nova  Scotia. 
By  sect.  88  the  constitution  of  the  Legislature  of  the  Province 
of  Nova  Scotia  was,  subject  to  the  provisions  of  the  Act,  to  con- 
tinue as  it  existed  at  the  Union  until  altered  by  the  authority 
of  the  Act.  It  was,  therefore,  an  existing  legislature  subject  only 
to  the  provisions  of  the  Act,  By  sect,  4  it  had  at  that  time  full 
power  to  make  laws  respecting  its  constitution,  powers  and  pro- 
cedure. It  is  difficult  to  see  how  this  power  was  taken  away  from 
it,  and  the  power  seems  sufficient  for  the  purpose.  Their  Lord- 
ships are,  however,  of  opinion  that  the  British  North  America 
Act  itself  confers  the  power  (if  it  did  not  already  exist)  to  pass 
Acts  for  defining  the  powers  and  privileges  of  the  Provincial  Legis- 
lature. By  sect.  92  of  that  Act  the  provincial  legislatures  may 
exclusively  make  laws  in  relation  to  matters  coming  within  the 
classes  of  subjects  enumerated,  inter  alia  the  amendment  from  time 
to  time  of  the  constitution  of  the  province,  with  but  one  exception, 
namely,  as  regards  the  office  of  Lieutenant-Governor.  It  surely 
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,  annot   \  ••  contended  tliiit  the  independence  nf  tin-  Provincial   I  .• 
lature  from   outside   irilerferriu ••  .    it-    protection  and   the   protect 
of  its  members  frciii    in-ult   \\liil. •  in   tin-  di-ehari."1  "f  their  dm 
arc  not    matter-;   \\hich    ina\    In-  cla--ed   as   part    <>f   the  con-i  it  ution 
of  the  province,  or  that    ]c:_ri-la!  i«n   «i\   -uch    matter-  would    riot   be 
aptly  and    properly  described  as   part  of  tin    constitution   and   law 
•of  tin-  province. 

1 1  i-  furtlicr  argued  that  the  order  which  the  respondent  dis- 
ohe\ed  \\  as  not  a  lawful  order,  or  one  which  he  was  under  any 
obligation  to  obey.  Tin*  argument  seems  to  \ye  that1  the  original 

-i  of  complaint  was  a  lil>e]  :  that  though  the  particular 
breach  o-f  the  Act  coinplainod  of  was  the  disobedience  to 
the  orders  of  the  House,  yet.  as  those  orders  were  issued  in  refer- 
ence to  a  certain  petition  present  to  the  House,  the  contents  of 
which  were  alleged  to  be  libellous,  and  during  the  investigation 
of  the  question  who  was  responsible  for  its  representation,  and  as 
it  must  bo  assumed  that  a  libel  i»  a  matter  beyond  the  jurisdiction 
of  the  House  to  inquire  into,  inasmuch  as  libel  is  a  criminal  offence, 
and  the  criminal  law  is  one  of  the  matters  reserved  for  the  ex- 
clusive jurisdiction  of  the  Dominion  Parliament,  the  whole  matter 
was  ultra  rirrs:  and  both  the  members  who  voted  and  the  officers 
who  carried  out  the  orders  of  the  House  are  responsible  to  an 
ordinary  action  at  law.  Their  Lordships  are  unable  to  acquiesce 
in  any  .such  contention.  It  is  true  the  criminal  law  is  one  of  the 

:ects  reserved  by  the  British  North  America  Act  for  the  Dom- 
irron  Parliament,  but  that  does  not  prevent  an  inquiry  into  and 
tlie  punishment  of  an  interference  upon  the  provincial  legislatures 
bv  insult  or  violence.  The  legislature  has  none  the  less  a  right 
TO  prevent  and  punish  obstruction  to  the  business  of  legislation 
:>•  cause  ^ne  interference  involves  the  commission  of  a  criminal 
'  nee,  or  brings  the  offender  within  the  reach  of  the  criminal 
law.  Neither  in  the  House  of  Commons  of  the  United  Kingdom 
nor  t.he  N'ova  Scotia  Assembly  could  a  breach  of  the  privileges 
of  either  body  be  regarded  as  subjects  ordinarily  included  within 
that  <i.  :>urtment  of  State  Government  which  is  known  as  the 
criminal  law.  The  efforts  to  drag  such  questions  before  the 
ordinary  court-  when  assaults  or  libels  have  been  in  question  in 
1h''  British  Houses  of  Legislature  have  been  invariably  unsuccess- 
ful, and  it  may  be  observed  that  1  Will  &  M.,  sects.  2.  ch.  '2, 
sect.  1.  Bub-sect  0.  "That  the  freedom  of  speech,  and  debates  or 
proerrdinns  in  parliament,  ought  not  to  he  impeached  or  ques- 
tioned in  any  court  or  place  out  of  parliament,"  is  declaratory 
and  not  enacting.  Their  Lordships  are,  therefore,  of  opinion 
that  the  :?nth  section  of  the  Provincial  Act  is  not  ultra  rires,  and 
atTivts  a  defence  to  the  action. 

It  may  be  thaf  -e<-ts.  30  and  31  of  the  Provincial  Act  are 
not  iilfrn  I'irrn.  if  ton-trued  literally,  ami  apart  from  their 
•context  would  be  uilrn  rirrs.  Their  lordships  are  disposed 
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to  think  that  the  House  of  Assembly  could  not  constitute 
itself  a  court  of  record  for  the  trial  of  criminal  offences. 
But  read  in  the  light  of  other  sections  of  the  Act,  and  having 
regard  to  the  subject-matter  with  which  the  legislature  was  deal- 
ing, their  Lordships  think  that  those  sections  were  merely  intended 
to  give  to  the  House  the  powers  of  a  court  of  record  for  the  pur- 
pose of  dealing  with  breaches  of  privileges  and  contempt  by  way 
of  committal.  If  they  mean  more  than  this,  or  if  it  be  taken  as 
a  power  to  try  or  punish  criminal  offences  otherwise  than  as  inci- 
dent to  the  protection  of  members  of  proceeding,  sect.  30  could 
not  be  supported.  It  is  to  be  observed  that  the  case  of  Barton,1 
referred  to  by  one  of  the  learned  judges  below,  is  no  authority  in 
favour  of  the  contention  here.  No  statute  was  there  relied  upon, 
but  the  Legislative  Assembly  itself  in  that  case  had,  in  pursuance 
of  statutory  powers,  adopted  certain  Standing  Rules  or  Orders 
for  the  orderly  conduct  of  the  business  of  the  Assembly.  The 
trespasses  complained  of  were  adjudged  by  this  Board  not  to  be 
justifiable  under  the  Standing  4)rders.  It  was  then  sought  to 
justify  the  acfs  in  question  as  being  within  a  power  incident  to 
or  inherent  in  Colonial  Legislative  Assembly.  This  Board  refused 
to  adopt  that  contention,  but  their  Lordships  expressly  added: 
'They  think  it  proper  to  add  that  they  cannot  agree  with  the 
opinion  which  seems  to  have  been  expressed  by  the  court  below, 
that  the  powers  conferred  upon  the  Legislative  Assembly  by  the 
Constitution  Act  do  not  enable  the  AsPomMy  to  adopt  'from 
the  Imperial  Parliament,  or  to  pass  by  its  own  authority,  any 
Standing  Order  giving  iteelf  the  powers  to  punish  an  obstruct- 
ing member,  or  remove  him  from  the  chamber,  for  any  longer 
period  than  the  sitting  during  which  the  obstruction  occurred.' " 
This,  of  course,  could  not  be  done  by  the  Assembly  alone  without 
the  assent,  of  the  Governor.  But  their  Lordships  are  of  opinion  . 
that  it  might  be  done  with  the  Governor's  assent;  and  that  the 
express  powers  given  by  the  Constitution  Act  are  not  limited  by 
the  principles  of  common  law  applicable  to  those  inherent  powers, 
which  must  be  implied,  (without  express  grant,)  from  mere  neces- 
sity, according  to  the  maxim,  Quandv  lex  aliquid  concedit  con- 
cedture  videtur  et  illud  sine  quores  ipsa  esse  non  potest.  Their 
Lordships'  affirmance  of  the  judgment  appealed  from  is  founded 
on  the  view,  not  that  this  could  not  have  been  done,  but  that  it 
was  not  done,  and  that  nothing  appears  on  the  record  which  can 
give  the  resolution  suspending  the  respondent  a  larger  operation 
than  that  which  the  court  below  has  ascribed  to  it.  But  inde- 
pendently of  these  considerations  the  provisions  of  sect.  26  of  the 
Act  of  the  Provincial  Legislature  would,  in  their  Lordships'  opin- 
ion, form  a  complete  answer  to  the  action,  even  if  the  act  com- 
plained of  had  been  in  itself  actionable.  Their  Lordships  are 
here  dealing  with  a  civil  action,  and  they  think  it  sufficient  to 

1   55    L.  T  Rep.,    158;     11    App.    Gas.,    197. 
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pay  ilut  the  Legislature  e  iiieuilHT>  of  the  House  from 

civil  li:il.;lity  fop  nets  i\'>\\<-  ;iinl  wo  'i  in  (In1  House,  whether 

they  could  up  could  not  do  so  from  liability  h>  linal  prosecu- 

tion. No  such  question  as  that  uliii-h  aroso  in  Barton  v.  Taylor1 
arises  here.  All  these  matters:  the  express  enactment  of  the 
privileges  of  the  House  of  Commons  of  the  United  Kingdom — the 

power  to  deal  with  such  acts  by  the  Provincial  Assembly- 
thc  i Apri  ss  indemnity  against  any  action  at  law  for  things  done 
in  the  Provincial  Parliament  are  all  explicitly  given,  and  the 
arguable  question  is  thai  which  their  Lordships  have  dealt 
with,  namely,  whether  it  was  within  the  power  of  the  Provincial 
1.  L'islature  to  make  such  laws. 

"  rrm.ir  LANDS.-- 

A  i  TOUNEY-GEXERAL    FOR    BRITISH    COLUMBIA    v.    CANADIAN* 
PACIFIC  T!AII.\VAV.- 

44.  The  section  108  of  the  British  North  America  Act,  1S67, 
empowers  the  Dominion  Parliament  to  legislate  for  any  land, 
including  foreshore  which  is  proved  to  form  part  of  a  public 
harbour.       Sections   01    and    92,    read   together,   empower  the 
Dominion  to  dispose  of  provincial   Crown  lands,   and,  there- 
fore, of  a  provincial  foreshore,  for  the  purposes  of  the  respon- 
dent railwav,  which   is  a   transcontinental   railway  connecting 

v  *  %J 

several  provinces  :— 

45.  The  Privy  Council  held  that  sect,  IS  (a)  of  the  respon- 
dents'  incorporating  Dominion  Act    (44  Viet.,  eh.    1)    is  not 
controlled  by  the  Consolidated,  1879,  and  applies  to  provincial 
as  well  as  Dominion  Crown  Lands.      Power  given  thereunder 
to  appropriate  the  foreshore  in  question  includes  a  power  to 
<'l>-truct   any  rights   of  passage   previously  existing   across   it. 

SIR  ARTHUR  WILSON,  page  209 : — The  right  of  the  Dominion 
Parliament  to  legislate  with  respect  to  provincial  Crown  lands, 
situated,  as  these  are,  was  based  in  argument  upon  two  distinct 
grounds. 

The  first  ground  was  this:  Section  108,  with  the  Third  Schedule 
of  the  British  Xorth  America  Act,  1867  (Imperial  Act,  30  and 
31  Yier.,  ch.  3),  includes  public  harbours  amongst  the  property 
in  each  province  which  is  to  be  the  property  of  Canada.  This 
certaanly  empowers  the  Dominion  Parliament  to  legislate  for 
any  land  which  forms  part  of  a  public  harbour. 


1  r.r.  i..  T.  R.  IKS. 

2  British    Columbia,   nff..    27th    February.    1906.    L.  R.,    1906,    App. 
204;     1-4   L.  T.  R.,   295;     222   T.  L.  Rep..  33^;     75  L.  J..  P.O..  n.s..   38. 
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In  a  case  heard  by  this  Board,  Attorney-General  for  the  Dom- 
inion of  Canada  v.  Attorneys-General  for  Ontario,  Quebec,  and 
Nora  Scoiia*  it  was  laid  down  that — 

"  It  does  not  follow  that,  because  the  foreshore  on  the  margin 
of  n  harbour  is  Crown  property,  it  necessarily  forms  part  of  the 
harbour.  It  may.  or  may  not  do  so,  according  to  circumstances. 
If,  for  example,  it  had  actually  been  used  for  harbour  purposes, 
such  as  anchoring  ships  or  landing  goods,  it  would,  no  doubt, 
form  part  of  the  harbour;  but  there  are  other  cases  in  which,  in 
their  Lordships'  opinion,  it  is  equally  clear  that  it  did  not  form 
part  of  it. 

Tai:*'  210: — The  second  contention  in  support  of  the  right  of 
the  Dominion  Parliament  to  legislate  for  the  foreshore  in  question 
is  rested  upon  sect.  91,  read  with  sect.  9$,  of  the  British  North 
America  Act.  which  secures  to  the  Dominion  Parliament  exclusive 
legislative  authority  in  respect  of  lines  of  steam  or  other  ships, 
railways,  canals,  telegraphs,  and  other  works  and  undertakings 
connecting  any  province  with  any  other,  or  others  of  the  provinces, 
or  extending  beyond  the  limits  of  the  province,  a  description  which 
clearly  applies  to  the  Canadian  Pacific  Railway. 

It  was  argued  for  the  appellant  that  these  enactments  ought 
not  to  be  so  constmed  as  to  enable  the  Dominion  Parliament  to 
dispose  of  the  Provincial  Crown  Lands  for  the  purposes  mentioned. 
But  their  Lordships  cannot  concur  in  that  argument.  In  Can- 
adian Pacific  Jt'iilirni/  Co.  v.  Corporation  of  the  Parish  of  Notre- 
DO.II>'  ill-  /irni$(>rfjiirsz  (a  case  relating  to  the  same  company  as 
the  prosont).  the  riuht  to  legislate  for  the  railway  in  all  the  pro- 
vinces through  which  it  passes  was  fully  recognized.  In  Toronto 
Cori>"inlit>n  \.  Pu'll  Telephone  Co.,  of  Canada?  which  related  to 
a  telephone  company  whose  operations  were  not  limited  to  one 
province,  and  which  depended  on  the  same  sections,  this  Board 
•gave  full  effect  to  legislation  of  the  Dominion  Parliament  over 
the  streets  of  Toronto  which  are  vested  in  the  city  corporation. 
To  construe  the  sections  now  in  such  a  manner  as  to  exclude  the 
•power  of  Parliament  over  Provincial  Crown  Lands,  would,  in 
their  Lordships'  opinion,  be  inconsistent  with  the  terms  of  the 
sections  which  tliev  have  to  construe  with  the  whole  scope  and 
purpose  of  the  legislation  and  with  the  principle  acted  upon  in 
the  previous  decisions  of  this  Board.  Their  Lordships  think, 
therefore,  that  the  Dominion  Parliament  had  full  power,  if  it 
•thought  fit,  to  authorize  the  use  of  Provincial  Crown  Lands  by 
the  company  for  the  purposes  of  this  railway. 

Tt  was  contended,  however,  for  the  appellant  that,  assuming" 
the  competence  of  the  Dominion  Parliament  to  legislate  with. 


1  1898,  App.  Cas.,  700,  712. 

2  1899,  App.  Cas.,  367. 

3  1905,  App.  Cas..  52. 
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respn-t    In    1'nivineial   <'n>wri    I. amis  HH  h   as   \\\<>~<-  no\v    in  i|in--t 
it  ha-  noi.  in   fact.  d»rie  BO,   for  it   was  -  iid   that  B6ct.    1  s  U>  of  th-' 
Cana.lian    I'aeifu-    Kailwav     \<-\.    \\\\,-n    it    authori/ed    tin-   «onipany 
ti   take   tin'    f«  >n 'shore  of   tin1   s>  a    "in   s<i    far   a-    tin-   same    -hall    he 
vested  in  tin-  Crown."  should  bo  construed  as  limited  to  Dominion 

,\  n  property.  The  argument  was  rest>'l  mainly  upon  the 
words  in  the  same  seot'ion.  "in  so  far  as  the  -ante  shall  not  be 
required  hy  the  Crown,"  and  upon  the  words  at  the  end  of  tho 

ion  requiring  tlie  deposit  of  a  map  or  plan  in  the  office  of  the 
Al;ni~ter  of  Railway* 

It  was  argued  that  no  protection  is  here  provided  for  provincial 
intvivst,  and  that,  therefore,  the  section  should  not  bo  held  to 
apply  to  provincial  lands.  But  with  regard  to  the  exception  of 
land-  required  hy  the  Crown,  their  Lordships  think  that  they 
apply  to  provincial  requirements  no  loss  than  to  those  of  the 
Dominion.  The  final  words  of  the  section  are  mere  matters  of 
procedure,  and  in  proscribing  the  procedure  the  legislature  must 
bo  taken  to  have  assumed  that  all  necessary  communications  ho- 
twoen  the  Dominion  Government  and  the  Provincial  Governments 
would  always  take  place.  This  argument,  therefore,  fr.ils,  in  their 
Lordships'  opinion. 

"PIBI.IC  SCHOOLS." 

BROPHY  v.  ATTORNEY-GENERAL  OF  MANITOBA. T 

-in.  Where  the  "Roman  Catholic  minority  of  Manitoba  ap- 
led  to  the  Governor-General-in-Council  acrainst  tlie  Manitoba 
Education  Acts  of  1s(.»0,  on  the  ground  that  their  rights  and 
privil«res  in  r««lation  to  education  had  Ir.'en  affected  thereby: — 
Such  appeal  lay  under  sect.  22,  snb-sect.  2,  of  the  Man- 
ir«.l>a  Act,  1.^70,  whi.-li  applios  to  rights  and  privileges  acquired 
by  legislation  in  the  province  after  the  date  thereof. 

47.  The  IJoman  Catholics  having  acquired  by  such  legislation 
T];.'  riijlit  to  control  and  manage  their  denominational  schools, 
to  have  them  maintained  out  of  the  general  taxation  of  the 
province,  to  select  books  for  their  use,  and  to  determine  the 
character  of  the  religious  teaching  therein,  \vere  affected  83 
r<  ^ards  that  riirht  by  the  Acts  of  1800,  under  which  State  aid 
was  withdrawn  from  their  schools,  while  they  themselves  re- 
mained liable  to  local  assessment  in  support  of  non-sectarian 
schools  to  which  they  conscientiously  objected. 

Tlie    Governor-General-in-Council    lias    power    to   make 
remedial  orders  in  the  promises  within  the  scope  of  sub-sect,  ' 


1   Supr.    C.,   Carada.    r- •.       J  Mh    Jamir.ry.    1893.    L.  R.,    1895.    App.    Cas . 
202;   72  L.  T.  R.,  163;   64  L.  J.  R..  n.s..  70. 
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of  sect.  22 — e.g.,  oy  supplemental  rather  than  repealing  legis- 
lation. 

"RAILWAYS." 

CANADIAN    PACIFIC    RAILWAY    v.    CORPORATION    OF    NOTRE- 
DAME  DE  BoNSECOURS.1 

-1'.'.  By  the  true  construction  of  the  British  North  America 
Act,  1867,  sect.  91,  sub-sect.  29,  and  sect.  92,  sub-sect.  10, 
the  Dominion  Parliament  has  exclusive  right  to  prescribe  regu- 
lations for  the  construction,  repair,  and  alteration  of  the  appel- 
lant railway;  and  the  provincial  legislature  has  no  power  to 
regulate  the  structure  of  a  ditch  forming  part  of  its  authorized 
works: — 

50.  The  provisions  of  the  municipal  code  of  Quebec,  which 
prescribe  the  cleaning  of  the  ditch  and  the  removal  of  an 
obstruction  whic1!  had  caused  inundation  on  neighbouring  land, 
are  iritra  vires  of  the  provincial  legislature. 

LORD  WATSON,  page  372: — The  British  North  America  Act, 
whilst  it  gives  the  legislative  control  of  the  appellants'  railway 
qua  railway  to  the  Parliament  of  the  Dominion,  doe?  not  declare 
that  the  railway  shall  cease  to  be  part  of  the  provinces  in  which  it  is 
situated,  or  that  it  shall,  in  other  respects,  be  exempted  from 
jurisdiction  of  the  provincial  legislatures.  Accordingly,  the  Par- 
liament of  Canada  has,  in  the  opinion  of  their  Lordships,  exclu- 
sive right  to  prescribe  regulations  for  the  construction,  repair,  and 
alteration  of  the  railway,  and  its  management,  and  to  dictate  the 
constitution  of  the  powers  of  the  company ;  but  it  is  inter  alia,. 
rcMTved  to  the  provincial  parliameni  to  impose  direct  taxation 
upon  those  portions  of  it  which  are  within  the  province,  in  order 
to  the  raising  of  a  revenue  for  provincial  purposes.  It  was  ob- 
viously in  the  contemplation  of  the  Act  of  1867  that  the  "railway 
Nation,''  strictly  so-called,  applicable  to  those  lines  which  were 
placed  under  its  charge,  should  belong  to  the  Dominion  Parlia- 
ment. It,  therefore,  appears  to  their  Lordships  that  any  attempt 
by  the  Legislature  of  Quebec  to  regulate  by  enactment,  whether 
described  as  municipal  or  not,  the  structure  of  a  ditch,  but  pro- 
vided that,  in  the  e\enl  of  its  becoming  choked  with  silt  or  rub- 
bish, so  as  to  cause  overflow  and  injury  to  other  property  in  the 
parish,  it  should  be  thoroughly  cleaned  out  by  the  appellant  com- 
pany, then  the  enactment  would,  in  their  Lordships'  opinion 
be  a  piece  of  municipal  legislation  competent  to  the  Legislature  of 
Quebec. 

1  Quebec,  aft..  24th  March,  1899,  L.  R..  1899,  App.  Cas.,  367;   80 
L.  T.  R..  434;  68  I..  J.  R.,  n.s.,  54. 
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K^.    II  MCliOl   |{v,    i  |v|||  1(11  >." 
ATTORN]       '  ERAL     I  "i;     I  DOMINION     OI     <  \\NAHA    \~ .    A  T- 

TORNEY-GENERAL  r(>K  Tin:  I'i:<>\ T  <p  QUEBEC,  C)y- 

UIO    AND     XoVA     SCOTIA. l 

51.    Whatever  proprietary  rights  vested  in  the  provinces  at 

the  dau-  of  the  British  Xorth  America  Act,  1867,  remains  so, 

by  its  express  enactments  transferred  to  the  Dominion. 

-  'i-h  transfer  is  not  to  be  presumed  from  the  grant  of  legislative 

jurisdiction  to  the  Dominion  in  respect  of  the  subject-matter 

of  those  proprietary  rights. 

The  transfer  by  sect.  10S  and  the  5th  clause  of  the 
{•••hedule  to  the  Dominion  of  "  rivers  and  lake  improvements'1 
operates  on  its  true  construction  in  regard  to  the  improvements 
only,  both  of  rivers  and  lakes,  and  not  in  regard  to  the  entire 
rivers.  Such  construction  does  no  violence  to  the  language 
employed,  and  is  reasonable  and  probable  in  accordance  with 
the  intention  of  the  legislature  :— 

53.  The  Transfer  of  "  public  harbours  "  operates  on  whatever 
is  properly  comprised  iu  that  term,  having  regard  to  the  cir- 
cumstances of  each  case,   and   is  not.  limited  merely  to  those 
portions  on  which  public  works  had  been  executed. 

54.  Section  01   did  not  convey  to  the  Dominion  any  pro- 
prietary  rights   therein,    although    the    legislative    jurisdiction 
conferred  by  the  section  enables  it  to  affect  those  rights  to  an 
unlimited  extent,  short  of  transferring  them  to  others. 

55.  A  tax,  by  way  of  license,  as  a  condition  of  the  right  to 
fish  is  within  the  powers  conferred  by  sub-sects.  4  and  12. 

56.  The  same  power  is  conferred  on  the  Provincial  Parlia- 
ment by  sect.  92. 

57.  Revised  Statutes  of  Canada,  eh.  95,  sect.  4,  so  far  as  it 
empowers  the  grant  of  exclusive  fishing  rights  over  provincial 
property  is  ultra  vires  the  Dominion. 

58.  Kcvised  Statutes  of  Quebec,  ch.  24,  sect.  47,  is  with  a 
specific  exception  infra  vires  the  province. 

59.  As  regards  Ontario  Act,  1S92,   (lie  regulations  therein 
which  control  the  manner  of  fishing  are  ultra  rircs.      Fishing 
regulations  and  restrictions  are  within  the  exclusive  competence 

1   Supr.    C.,    Canada,   26th    May,    1S97,    L.  R.,    1S98,    App.    Cat«.,    700;     78 
L.  T.  R.  697;     67   L.  J.  R.,  n.s.,  90. 
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of  the  Dominion,  see  sect.  91,  sub-sect.  12.  Secus  with  regard 
to  any  provisions  relating  thereto  which  would  properly  fall 
under  the  headings  "  Property  and  Civil  Eights,"  or  "  The 
[Management  and  Sale  of  Public  Lands":— 

60.  The  Dominion  Legislature  had  power  to  pass  Revised 
Statutes  of  Canada,  cli.  1)2,  intituled,  "An  Act  respecting  cer- 
tain Works  constructed  in  or  over  Navigable  Waters." 

LORD  HERSCHELL,  page  709 : — It  is  unnecessary  to  determine 
to  what?  extent  the  rivers  and  lakes  of  Canada  are  vested  in  the 
Crown,  or  what  the  public  rights  exist  in  respect  of  them. 
"Whether  a  lake  or  river  be  vested  in  the  Crown  as  represented 
by  the  Dominion,  or  as  represented  by  the  province  in  which 
it  is  situate,  ifc  is  equally  Crown  property,  and  the  rights  of  the 
public  in  respect  of  it,  except  in  so  far  as  they  may  be  modified 
by  legislation,  are  precisely  the  same.  The  answer,  therefore,  to 
puch  questions  as  those,  adverted  to  would  not  assist  in  determin- 
ing whether  in  any  particular  case  the  property  is  vested  in  the 
Dominion  or  in  the  province.  It  must  also  be  borne  in  mind 
that  there  is  a  broad  distinction  between  proprietary  rights  and 
legislative  jurisdiction.  The  fact  that  such  jurisdiction  in  respect 
of  a  particular  subject-matter  is  conferred  on  the  Dominion  Legis- 
lature, for  example,  affords  no  evidence  that  any  proprietary  rights 
were  transferred  to  it.  The  Dominion  of  Canada  was  called  into 
existence  by  the  British  North  America  Act,  1867.  Whatever 
proprietary  rights  were  at  the  time  of  the  passing  of  that  Act 
possessed  by  the  provinces  remain  vested  in  them,  except  such 
as  a  TV  l»y  any  of  its  express  enactments  transferred  to  the  Dominion 
of  Canada. 

Page  711: — With  regard  to  public  harbours,  their  Lordships 
entertain  no  doubt  that  whatever  is  properly  comprised  in  this 
term  became  vested  in  the  Dominion  of  Canada.  The  words  of 
the  enactment  in  the  3rd  schedule  are  precise.  It  was  contended 
on  behalf  of  the  provinces  that  only  those  parts  of  what  might 
ordinarily  fall  within  the  term  "  harbour "  on  which  public 
works  had  been  executed,  became  vested  in  the  Dominion,  and 
that  no  part  of  the  bed  of  the  sea  did  so.  Their  Lordships  are 
unable  to  adopt  this  view.  The  Supreme  Court,  in  arriving  at 
the  same  conclusion,  founded  their  opinion  on  a  previous  decision 
in  the  same  court.  In  the  case  of  Holrnan  v.  Green,1  where  it 
was  held  that  the  foreshore  between  high  and  low  watermark  on 
the  margin  of  the  harbour  became  the  property  of  the  Dominion 
as  part  of  the  harbour. 

Their  Lordships  think  extremely  inconvenient  that  a  determin- 
ation should  be  sought  of  the  abstract  question,  what  falls  within 


1   Supr.    Court    Rep.,    707. 
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the  description  "  public  harbour."  Tin  v  nni-t  decline  t.>  attempt 
an  e\hau>ri\e  ddinition  oi'  the  term  applicable  to  all  eases.  To 
do  so  would,  in  tlu-ir  judgment,  be  likely  to  pro\e  misleading  and 
dangerous.  It  must  depend,  to  some  extent',  at  all  events,  upon 
the  ciivum-tances  of  each  particular  liarl.our  what  forms  a  part  of 
that  harhour.  It  is  only  possible  to  deal  with  definite  issues  which 
liavc  I.e.  n  raised.  It  appears  to  have  been  thought  by  the  Supreme 
Court  in  the  case  of  llolman  v.  (irccn  l  that  if  more  than  the 
public  works  connected  with  the  harhour  passed  under  that  word, 
and  if  it  concluded  any  part  of  the  bed  of  the  sea,  it  followed 
that  foreshore  between  the  high  and  low  wafer-mark,  being  also 
Crown  property,  likewise  passed  to  the  Dominion. 

Their  Lordships  are  of  opinion  that  it  does  not  follow  that 
because  the  foreshore  on  the  margin  of  a  harbour  is  Crown  pro- 
pertv,  it  necessarily  forms  part  of  the  harbour.  It  may  or  may 
not  do  so,  according  to  circumstances.  If,  for  example,  it  had 
actually  been  used  for  harhour  purposes,  such  as  anchoring  ships, 
<.>r  landing  goods,  it  would,  no  doubt,  form  part  of  the  harbour; 
but  there  are  other  cases  in  which,  in  their  Lordships'  opinion,  it 
would  be  equally  clear  that  it  did  not  form  part  of  it. 

"  SKTTI.KKS-    LAND." 

MC-GREGOR  v.  ESQUIMAULT  AND  NANAIMO  KY.  Co.2 

til.  The  British  Columbia  Vancouver  Settlers'  Rights  Act, 
1!«>1,  directed  that  a  grant  in  fee  simple,  without  any  reserv- 
ation- as  to  mines  and  minerals,  should  l>e  issued  to  settlers 
tin  rein  defined,  and  thereunder  a  grant  was  made  to  the  appel- 
lant of  the  lots  in  suit. 

i''J.  By  an  Act  of  the  same  Legislature  in  1883,  land  which 
in-hided  the  said  lot  had  been  granted  with  its  mine  and 
minerals  to  the  Dominion  Government  in  aid  of  the  construc- 
tion of  the  respondents'  railway,  and  in  l.v^T  had  been  by  it 
^ranted  to  the  respondents  under  the  provisions  of  a  Dominion 
Act  ]>a--ed  in  1874:— 

63.    Held,    that    the  Act   of    1SM)4,   on    its    true   construction, 
alixecl  the  grant  thereunder  to  the  appellant,  and  superseded 
the  respondents'  title. 

til.  Held,  also,  that  the  Act  of  l!'»l  was  inlra  rirrs  <d"  the 
[oc&]  legislature.  It  \\\\^  the  exclusive  power  of  amending  or 
repealing  its  own  Art  of  1883.  The  Act,  moreover,  ndatod 


1    16    Sujir.    '  '     !!•  ; 

1   British    i-,,]uml>i.i.     i:">7.    r-v.    T.   n,    l'">7.    App.    On*..    4fi3;      7fi    I,  J. 
».s..  86 
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to  land  which  had  become  the  property  of  the  respondents,  and 
affected  a  work  and  undertaking  purely  local  within  the  mean- 
ing of  sect.  92,  sub-sect.  10,  of  the  British  Xorth  America  Act. 

SIR  HENRY  ELZEAR  TASCHEREAU,  page  468: — On  the  constitu- 
tionality of  the  Act  of  1004  and  the  power  of  the  British  Columbia 
Legislature  to  enact  it,  their  Lordships  see  no  reason  for  doubt. 
The  legislature  had  the  exclusive  right  to  amend  or  repeal  in 
whole  or  in  part,  its  own  said  statute  of  December,  1883  (47  Viet., 
ch.  14).  And  the  Act  relates,  not  to  public  property  of  the  Dom- 
inion, as  contended  for  by  the  respondents,  but  to  property  and 
civil  rights  in  the  province,  and  affects  a  work  and  undertaking 
purely  local  (sect.  02,  sub-sect.  10,  of  the  British  North  America 
Act).  This  railway  is  the  property  of  the  respondents,  and  the 
said  land  had  ceased  to  be  the  property  of  the  Dominion  in  1887 
by  the  grant  thereof  to  the  respondents.  By  an  Act  passed  in 
1005  by  the  Dominion  Parliament  the  legislative  power  over  the 
company  has  since  been  transferred  to  the  Federal  authority,  but 
that  Act,  of  course,  has  no  application  to  this  case. 

"SWAMP  LANDS." 

ATTORNEY-GENERAL   FOR    MANITOBA   v.    ATTORNEY-GENERAL 

FOR    CANADA.1 

65.  The  Canadian  Act,   48   and  49   Viet.,  ch.   50,   sect.    1, 
which  was  re-enacted  as  sect.  4  of  the  Revised  Statutes  of  Can- 
ada, ch.  47,  provides  that  certain  Crown  Lands  in  the  Pro- 
vince of  Manitoba  "  shall  be  transferred  to  the  province,  and 
enure  wholly  to  its  benefit  and  uses." 

66.  Under  these  statutes  the  province  was  entitled  to  the 
profits  of  the  lands  transferred  only  from  the  date  of  the  actual 
transfer,  and  not  from  the  date  of  the  statute. 

".TEMPERANCE." 

ATTORNEY-GENERAL  r«>n  ONTARIO  v.  ATTORNEY-GENERAL  FOE 

TTTK    DOMINION.2 

67.  The  general   power  of   legislation   conferred  upon   the 
Dominion  Parliament  by  sect.  91.  of  the  British  ISTorth  Am- 
erica   Act,    1867,    in   supplement    of    its   therein   enumerated 
powers,    must   be   strictly   condoned    to    such    matters    as    are 


1  Supr.    C.,    Canada,    Exchequer    Court,    aff.,    5th    August,    1904,    91 
L.  T.  R.,    300;     20    T.  L.  Rep..    769. 

2  Canada,  rev..  9th  May,  1396.  L.  R..  1S96.  App.  Cas.,  348;     74  L.  T.  R.. 
533;     65   L.  J.  R.,   n.s.,   26. 
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unquestionably  of  national  interest  anil  importance;  and  must 
nut  trench  on  any  of  the  subjects  enumerated  in  sect  92  as 
within  the  scope  of  provincial  legislation,  unless  they  have 
attained  such  dimensions  as  to  affect  the  body  politic  of  the 
Dominion. 

Dominion   enactments,   when    competent,   override,    but 

unot   directly  repeal   provincial   legislation.       Whether  they 

in  a  particular  instance  effected  virtual  repeal  by  repugnancy 

i-  a  question  for  adjudication  by  the  tribunals,  and  cannot  be 

termined  by  either  the  Dominion  or  provincial   legislature. 

69.  Accordingly,  the  Canada  Temperance  Act,  18SG,  so  far 
as  it  purported  to  repeal  the  prohibitory  clauses  of  the  old  pro- 
vincial Act  of  1864  (27  and  28  Viet.,  eh.  18),  was  ultra  vires 
the  Dominion.      Its  own  prohibitory  provisions  are,  however, 
valid  when  duly  brought  into  operation  in  any  provincial  area, 
as  relating  to  the  peace,  order,  and  good  government  of  Canada. 

70.  The  liquor  prohibitions  authorized  by  the  Ontario  Act 
(53   Viet.,   eh.    56,   sect.    18),    are  within   the  powers   of   the 
provincial  legislature.      But  they  are  inoperative  in  any  local- 
ity which  adopts  the  provisions  of  the  Dominion  Act  of  1886. 

LORD   WATSON,   page  359:— The    authority    of   the    Dominion 
l':"liament  to  make  laws  for  the  suppression  of  liquor  traffic  in 
the  provinces  is  maintained,  in  the  first  place,  upon  the  ground 
that    such    legislation    deals   with    matters   affecting   "  the   peace, 
•  •r,  and  good  government  of  Canada.''  within  the  moaning  of 
the  introductory  and  general  enactments  of  sect.  91  of  the  British 
Xnrth  America  Act;    and,  in  the  second  place,  upon  the  ground 
that  it  concerns  :i  the  regulation  of  trade  and  commerce,"  being 
2  of  the  enumerated  classes  of  subjects  which  are  placed  under 
exclusive  jurisdiction  of  the  Federal  Parliament  by  that  sec- 
tion.    These   sources   of   jurisdiction    are    in   themselves    distinct, 
and  are  to  be  found  in  different  enactments. 

Tt  was  apparently  contemplated-  by  the  framors  of  the  Imperial 
\  '  of  18f>7  that  the  due  exercise  of  the  enumerated  powers  con- 
f'Tmd  upon  the  Parliament  of  Canada  by  sect.  91  might  occasion- 
ally and  incidentally  involve  legislation  upon  matters  which  are 
prima  facie  committed  exclusively  to  the  provincial  legislatures 
by  sect.  9?.  In  order  to  provide  against  that  contingency,  the 
concluding  part  of  sex>t.  91  enacts  that  "any  matter  coming  within 
nny  of  the  classes  of  subjects  enumerated  in  tin's  section  shall 
not  be  deemed  to  come  within  the  class  of  matters  of  a  local  or 
private  nature  comprised  in  Iho  enumeration  of  the  classes  of 
subjects  by  this  Act  assignee"  exclusively  to  the  legislatures  of 
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the  provinces."  It  was  observed  by  this  Board  in  Citizens'  Insur- 
:ure  Co.  of  Canada  v.  Parsons,1  that  the  paragraph  just  quoted 
"  applies  in  its  grammatical  construction  only  to  Xo.  16,  of  sect. 
92."  The  observation  was  not  material  to  the  question  arising 
in  that  case,  and  it  does  not  appear  to  their  Lordships  to  be  strictly 
accurate.  It  appears  to  them  that  the  language  of  the  exception 
in  sect.  91  was  meant  to  include  and  correctly  to  describe  all  the 
matters  enumerated  in  the  sixteen  heads  of  sect.  92,  as  bein^, 

O  ' 

from  a  provincial  point  of  view,  of  a  local  or  private  nature.  It 
also  appears  to  the  Lordships  that  the  exception  was  not  meant 
to  derogate  from  the  legislative  authority  given  to  provincial 
legislatures  by  these  sixteen  sub-sections,  save  to  the  extent  of 
enabling  the  Parliament  of  Canada  to  deal  with  matters  local  or 
private  in  those  cases  where  such  legislation  is  necessarily  inciden- 
tal to  the  exercise  of  the  powers  conferred  upon  it  by  the  enu- 
merative  heads  of  clause  91.  That  view  was  stated  and  illustrated 
by  Sir  Montague  Smith  in  Citizens'  Insurance  Co.  of  Canada  v. 
Parsons,2  and  in  Gushing  v.  Dupuy  3 ;  and  it  has  been  recognized 
by  this  Board  in  Tennant  v.  Union  Bank  of  Canada,  *  and  in 
Attorney-General  of  Ontario  v.  Attorney-General  for  the  Dom- 


inion.5 


The  general  authority  given  to  the  Canadian  Parliament  by  the 
introductory  enactments  of  sect.  91  is  "  to  make  laws  for  the  peace, 
order  and  good  government  of  Canada,  in  relation  to  all  matters 
not  coming  within  the  classes  of  subjects  by  this  Act  assigned 
exclusively  fcp  the  legislatures  of  the  provinces  " ;  and  it  is  de- 
clared, but  not  so  as  to  restrict  the  generality  of  these  words,  that 
the  exclusive  authority  of  the  Canadian  Parliament  extends  to 
all  matters  coming  within  the  classes  of  the  subjects  which  are 
enumerated  in  the  clause.  There  may,  therefore,  be  matters  not 
included  in  the  enumeration,  upon  which  the  Parliament  of  Can- 
ada has  power  to  legislate,  because  they  concern  the  peace,  order 
and  good  government  of  the  Dominion.  But  to  those  matters 
which  are  not  specified  among  the  enumerated  subjects  of  legis- 
lation, the  exception  from  sect.  92,  which  is  enacted  by  the  words 
of  sect.  91,  has  no  application;  and,  in  legislating  with  regard 
to  such  matters,  the  Dominion  Parliament  has  no  authority  to 
encroach  on  any  class  of  subjects  which  is  exclusively  assigned 
to  provincial  legislatures  by  sect.  92.  These  enactments  appear 
to  their  Lordships  to  indicate  that  the  exercise  of  legislative  power 
by  the  Parliament  of  Canada,  in  regard  to  all  matters  not  enu- 
merated in  sect.  91,  ought  to  be  strictly  confined  to  such  matters 
as  are  unquestionably  of  Canadian  interest  and  importance,  and 


1  7  App.  Cas.,   108. 

2  7  App.  Cas.,   108,   109. 

3  5  App.  Cas.,  409.  415. 

4  1894,   App.    Cas.,    31.    46. 

5  1894.   App.   Cas.,   189,   200. 
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ought  not1  to  trench  upon  provincial  legislation  with  respect  to 
:m\  of  the  classes  of  subjects  ciiuincratcd  in  sect.  i'Vl.  To  ut'tach 
anv  other  construction  to  the  general  power  which,  in  supplement 
of  its  enumerated  powers,  is  conferred  upon  the  Parliament  of 
Canada  by  sect1.  !»1.  would,  in  their  Lordships'  opinion,  not  only 
he  contrary  to  the  amendment  of  the  Act,  hut  would  practically 
de-iroy  the  autonomy  ,,f  the  provinces.  If  it  were  once  conceded 
that  the  Parliament  of  Canada  has  authority  to  make  laws  ap- 
plicable to  the  whole  Dominion,  in  relation  to  matters  which  in 
each  province  are  substantially  of  local  or  private  interest,  upon 
the  assumption  that  these  matters  also  concern  the  peace,  order, 
and  good  government  of  the  Dominion,  there  is  hardly  a  subject 
enumerated  in  sect.  !>^  upon  which  it.  might  not  legislate,  to  the 
exclusion  of  the  provincial  legislature.  In  construing  the  intro- 
ductory enactments  of  sect.  !•!  with  resnect  to  matters  other  than 
those  enumerated,  which  concern  the  peace,  order,  and  good  gov- 
ernment of  Canada,  it  must  he  kept  in  view  that  sect.  !>4,  which 
empowers  the  Parliament  of  Canada  to  make  provision  for  the 
uniformity  of  the  laws  relative  to  property  and  civil  rights  in 
Ontario,  Xova  Scotia  and  New  Urunswick,  does  not  extend  to 
the  Province  of  Quebec;  and  also  that  the  Dominion  legislation 
thereby  authorized  is  expressly  declared  to  be  of  no  effect  unless 
and  until  it  has  been  adopted  and  enacted  by  the  provincial  legis- 
lature. These  enactments  would  be  idle  and  abortive,  if  it  were 
held  that  the  Parliament  of  (  auada  derives  jurisdiction  from  the 
instructor}-  provisions  of  sect.  !>1,  to  deal  with  any  matter  which 
is  in  substance  local  or  provincial,  and  does  not  truly  affect  the 
interest  of  the  Dominion  as  a  whole.  Their  Lordships  do  not 
doubt  that  some  matters  in  their  origin,  local  and  provincial, 
might  attain  such  dimensions  as  to  all'eci  the  body  politic  of  the 
Dominion,  and  to  justify  the  Canadian  Parliament  in  passing 
laws  for  their  regulations  or  abolition  in  the  interest  of  the  Dom- 
inion. P>ut  great  caution  must  be  obsei-\ed  in  distinguishing  be- 
tween that,  which  is  local  and  provincial,  and.  therefore,  within 
the  jurisdiction  of  the  provincial  legislatures,  and  that  which 
has  ceased  to  be  merely  local  or  provincial,  and  has  become  a  matter 
of  national  concern,  in  such  sense  as  p-  bring  it  within  the  juris- 
diction of  the  Parliament  of  Canada.  An  Act  restricting  the 
right  to  carry  weapons  of  offense,  or  their  sale  to  young  persons, 
within  the  province,  would  be  within  the  authority  of  the  provin- 
cial legislature.  Hut  traffic  in  arms,  or  the  possession  of  them 
under  such  circumstances  as  to  raise  a  suspicion  that  they  were 
to  he  used  for  seditious  purposes  or  against  a  foreign  State,  are 
matters  which,  their  Lordships  conceive,  might  be  competently 
dealt  with  by  the  Parliament  of  the  Dominion. 

The  judgment  of  this  Board   in   //j/w//  v.   TiVv/-1   has   relieved 
their  Lordships  from  the  difficult  duty  of  considering  whether 

1    7   App.   Cas.,   829. 
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Canadd  Temperance  Act  of  ISM;  relates  to  the  peace,  order,  aud 
good  government  of  Canada,  in  Midi  sense  as  to  bring  its  provisions 
within  the  competency  of  Canadian  Parliament.  In  that  case 
the  comrover-y  idated  in  tin-  validity  nf  tin-  Canada  Temperance 
Art  of  L878;  and  neither  fhe  Dominion  nor  tin-  provinces  were 
represented  in  tin-  argument.  It  arose  between  a  private  prosecu- 
tor and  a  person  who  bad  been  eonvieted.  at  his  instance,  of  vio- 
lating the  provisions  of  the  Canadian  Act  within  a  district  of 
\  <  \\  Uniiiswick.  in  which  the  prohibitory  clauses  of  the  Act  of 
18? X  were  in  all  material  respects  the  same  with  those  which 
are  n.i\\  embodied  in  the  Canada  Temperance  Act  of  188(5;  and 
the  reasons  which  are  assigned  for  sustaining  the  validity  of  the 
earlier,  are,  in  their  Lordships'  opinion,  equally  applicable  to  the 
later  Act.  It  therefore  appears  to  them  thai  the  decision  in 
Rus+cU  v.  Reg.,1  must  be  accepted  as  an  authority  to  the  extent- 
to  which  ir,  goes,  namely,  that  the  restrictive  provisions  of  the 
Act  of  1886,  when  they  have  been  duly  brought  into  operation 
in  any  provincial  area  within  the  Dominion,  must  receive  effed 
as  valid  enactments  relating  to  the  peace,  order,  and  good  govern- 
ment of  Canada. 

That  point  being  settled  by  decision,  it  becomes  necessary  to 
consider  whether  the  Parliament  of  Canada  had  authority  to  pass 
the  Temperance  Act  of  1886  as  being  an  Act  for  the  "  Regulation 
of  trade  and  commerce1"  within  the  meaning  of  Xo.  2  of  sect.  (.H. 
If  it  were  so,  the  Parliament  of  Canada  would,  under  exception 
from  sect.  02,  which  has  been  already  noticed,  be  at  liberty  to 
exercise  its  legislative  authority,  although  in  doing  so  it  should 
interfere  with  the  jurisdiction  of  the  provinces.  The  scope  and 
effect  of  No.  2  of  sect.  5)1  were  discussed  by  this  Board  at  some 
length  in  Citizens'  Insurance  Co.  \.  Parsons,2  where  it  was  decided 
that  in  the  absence  of  legislation  upon  the  subject  by  the  Canadian 
Parliament,  the  Legislature  of  Ontario  bad  authority  to  impose  con- 
ditions, as  being  matters  of  civil  right,  upon  the  business  of  fire  in- 
surance, which  was  admitted  to  he  a  trade,  so  long  as  those  condi- 
tions only  all'ected  provincial  trade.  Their  Lordships  do  not  find  it 
necessary  to  reopen  that  discussion  in  the  present  case.  The  object 
of  the  Canada  Temperance  Act  of  1886  is  not  to  regulate  retail 
transactions  between  those  who  trade  in  liquor  and  their  customers, 
but  to  abolish  all  such  transactions  within  every  provincial  area 
in  which  its  enactments  have  been  adopted  by  a  majority  of  lh 
local  electors.  A  power  to  regulate,  naturally  if  not  necessarily, 
assumes,  unless  it  is  enlarged  by  the  context,  the  conservation  of 
the  thing  which  is  to  be  made  the  subject  of  regulation.  In  that 
\iew  their  Lordships  are  unable  to  regard  the  nmhinitive  e-i-rt. 
merits  of  the  Canadian  statute  of  18X6  as  regulations  of  trade 
and  commerce.  They  see  no  reason  to  modify  the  opinion  which 

1  7    App.    Cas.,  829. 
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\\.i-  recently  expressed  mi  their  In-half  hy  Lord  Havcy,  in  Municipal 
Corporation  of  tin-  City  of  Toronto  v.  I'l'/v/o,1  in  these  terms: 
"Their  Lordships  think  there  is  a  marked  distinction  to  be  drawn 
between  the  prohibition  or  prevention  of  -\  trade  and  the  regu- 
lation or  governance  of  it,  and.  inderd,  a  jiower  to  regulate  and 
govern  seems  to  implv  the  continued  existence  of  that  which  is 
to  he  regulated  or  governed." 

The  authority  of  the  Legislature  of  Ontario  to  enact  sects.  18 
to  .">:;  Viet.,  eh.  ">r>.  was  asserte-d  ly  the  appellant  on  various 
grounds.  The  first  of  these,  which  was  very  strongly  insisted 
on.  was  to  the  eUVct  that  t'lie  power  given  to  each  province  by 
Xo.  8  of  sect.  92,  to  create  municipal  institutions  in  the  province, 
necessarily  implies  the  right  to  endow  these  institutions  with  all 
the  'administrative  functions  which  had  1  een  ordinarily  possessed 
and  exercised  by  them  before  the  time  of  the  Union.  Their  Lord- 
ships can  find  nothing  to  support  that1  contention  in  the  language 
of  sect.  92,  Xo.  8,  which,  accordin  r  to  its  natural  meaning,  simply 
gives  provincial  legislatures  the  right  to  create  a  legal  body  for 
the  management  of  municipal  atl'airs.  I'ntil  confederation,  the 
legislature  of  each  province  as  then  constituted,  could,  if  it  chose, 
and  did  in  some  cases,  entrust  to  a  municipality  the  execution  of 
powers  which  now  In-long  exclusively  to  the  Parliament  of  Canada. 
Since  its  date  a  provincial  legislature  cannot  delegate  any  power 
which  it  does  not  posses;  and  the  extent  mid  nature  of  the  func- 
tions which  it  can  commit  to  a  municipal  body  of  irs  own  creation 
must  depend  upon  the  legislative  authority  which  it  derives  from 
the  provisions  of  sect.  92  other  than  No.  ,s. 

Their  Lordships  are  likewise  of  opinion  that  sect.  92,  Xo.  9, 
dons  not1  give  provincial  legislatures  any  right  to  make  laws  for 
the  abolition  of  the  liquor  trallie.  It  assigns  to  them  "shop, 
saloon,  tavern,  auctioneer,  and  other  licenses,  in  order  to  the  rais- 
ing of  a  revenue  for  provincial,  local  or  municipal  purposes/'  It 
was  held  by  this  Board  in  llmln<-  \.  Reg*  to  include  the  rights 
to  impose  reasonable  conditions  upon  the  licences  which  are  in  the 
natuie  of  regulations:  but  it  cannot,  with  any  show  of  reason,  be 
construed  as  authorizing  the  abolition  of  the  sources  from  which 
revenue  is  to  be  raised. 

The  only  enactments  of  sect.  92  which  appear  to  their  lordships 
to  have  any   relation   to    the  authority    of   provincial   legislatures 
to  make  laws   for  the  suppression   of  the  liquor  traffic  are  to  be 
found   in   Xos.   1H  and   lii.  which   assign  to  their  exclusive  juris- 
diction.   (2)  "property    and    civil    rights    in    the    province,"    and 
(•'•I  "generally  all  matters  of  a  merely  local  or  private  natun 
the   province."        A    law    which    prohibits    retail   transactions   ai 
restricts   the  consumption   of  liquor   within   the  limit  of  the   ] 
vince,  and  does  not  affect   transactions  in  liquor  between  persons 
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in  other  provinces  or  in  foreign  countries,  concerns  property  in 
the  province  which  would  be  the  subject-matter  of  the  transactions 
if  they  were  not  prohibited,  and  also  the  civil  rights  of  persons 
in  the  province.  It  is  not  impossible  that  the  vice  of  intem- 
perance inav  prevail  in  particular  localities  within  a  province  to 
such  an  extent  as  to  constitute  its  cure  by  restricting  or  prohibiting 
ihe  sale  of  liquor  a  matter  of  a  merely  bcal  or  private  nature, 
and.  therefore,  falling  pri/m'i  fticie  within  No.  Ki.  In  that  state 
of  matters,  it  is  conceded  that  the  Parliament  of  Canada  could 
not  imperatively  enact  a  prohibitory  law  adapted  and  confined 
to  i lie  requirements  of  localities  within  the  province  where  the 
prohibition  was  urgently  needed. 

It  is  not  necessary  for  the  purposes  of  the  present  appeal  to 
determine  whether  provincial  legislation  for  the  suppression*  of 
the  liquor  traffic,  confined  to  matters  which  are  provincial  or 
local,  within  the  meaning  of  Nos.  13  and  16,  is  authorized  by 
Hie  one  or  by  the  other  of  these  heads.  It  cannot,  in  their  Lord- 
ships' opinion,  be  logically  held  to  fall  within  both  of  them.  In 
sect.  92,  No.  1(5,  appears  to  them  to  have  the  same  effect  which 
the  general  enactment  with  respect  to  matters  concerning  the 
peace,  order,  and  good  government  of  Canada,  so  far  as  supple- 
mentary of  the  enumerated  subjects,  fulfilled  in  sect.  91.  It  as- 
signs to  the  provincial  legislature  all  matters  in  a  provincial  sense 
local  or  private,  which  have  been  omitted  from  the  preceding 
enumeration,  and,  although  its  terms  are  wide  enough  to  cover, 
they  were  obviously  not  meant  to  include  provincial  legislation  in 
relation  to  the  classes  of  subjects  already  enumerated. 

In  the  able  and  elaborate  argument  addressed  to  their  Lordships 
on  behalf  of  the  respondents,  it  was  practically  conceded  that  a 
provincial  legislature  must  have  power  to  deal  with  the  restrictions 
of  the  local  traffic  of  a  local  and  provincial  point  of  view,  unless 
it  be  held  that  the  whole  subject  of  restriction  or  abolition  is 
exclusively  committed  to  the  Parliament  of  Canada  as  being  within 
the  regulation  of  trade  and  commerce.  In  that  case  the  subject, 
in  so  far,  at  least,  as  it  had  been  regulated  by  Canadian  legislation, 
would,  I  v  virtue  of  the  concluding  enactment  of  sect.  91,  be  ex- 
cepl'ed  from  the  matters  committed  to  provincial  legislatures  by 
sect.  92.  I'pon  the  assumption  that  sect.  91  (2)  does  not  embrace 
the  right  to  suppress  a  trade,  Mr.  Blake  maintained  that,  whilst 
Hie  restrictions  of  the  liquor  traffic  may  lie  competently  made  a 
matter  of  legislation  in  a  provincial  as  well  as  a  Canadian  aspect, 
yet  the  Parliament,  of  Canada  has,  by  enacting  the  Temperance 
Act  of  1886,  occupied  the  whole  possible  field  of  legislation  in  either 
aspect,  so  as  completely  to  exclude  legislation  by  a  province. 
That  appears  to  their  Lordships  to  be  the  real  point  of  controversy 
raised  by  the  question  with  which  they  are  at  present  dealing, 
and,  before  discussing  the  point,  it  may  be  expedient  to  consider 
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the  relation  in  which  the  Dominion  anil  provincial  legislation  stand 
fo  each  other. 

1 1  has  been  frequently  recognized  l>\  tin.-  Board,  ami  it  inuv 
now  he  regarded  as  settled  hn\.  \-\\\\\  according  to  the  scheme  of 

tin-  P.ritish  North  America  Act  the  enactments  of  flic  Parliament 
of  Canada,  in  so  far  as  these  are  within  its  competency,  must 
override  provincial  legislation.  |',nt  the  lioniinion  Parliament 
has  no  authority  conl'i  nvd  upon  it  hv  t.he  act  t'.'»  repeal  directly 
any  provincial  statute,  whether  it  does  or  does  not  come  within 
the  limit  of  jurisdiction  prescribed  by  sect.  !'•'. 

$<'<•  I).\.MA«;I-:S:  /'«//•/•/•*  (/ii'in  !>>/  Lcf/isltitun:  S  TA  Ti'TKr- :  Cnn- 
siruction,  '  Different  Legislation  '  '  /.'"////*  <iir<  n  !»/ 
Legislature;  '  \\  VK-IMIUISK  KK<  KII-T  :  .\'<f/<>linl>Hili/. 

LEGISLATION. 

RKTK!>  V(  TIVITY   OF  LAW. 

TIIK  COLONIAL  Src.Ai;  REFINING  COMPANY  v.   Ii:vi.\<;.1 

1.  A  statute  which  abolishes  an  appeal  t«  the  Privy  Council 
from  the-  court  <»f  a  .-tale  exiTei-ini;  federal  jurisdiction,  i- 
not  retrospective  in  its  operation  so  a-  t<>  take-  away  the  right 
of  a])])cal  in  an  action  coninn  need  befon  the  Act  came  into 
operation,  the  rig-lit  of  appeal,  uot  bein^  a  mere  matter  of 
procedure. 

T-OKi)  MACXAGHTEX.  ])a.<zo  ">1  I  :-  \-  regards  the  jreneral  prin- 
ciples applicable  to  the  case,  there  \\a-  no  controversy.  <  >u  the 
one  hand,  if  it  be  more  than  a  matter  of  procedure,  if  it  touch  a 
rii^ht  in  existence  at  the  passing  of  the  Act.  it  was  conceded  that 
in  accordance  with  a  Ions;  liiie  of  authoritit •>  extending  from  the 
time  of  Lord  Coke  to  the  present  day.  the  appellants  would  be 
entitled  to  succeed.  The  Judiciary  Act  was  not  retrospective 
bv  express  enactment  or  neccssarv  intendment.  And.  therefore, 
the  only  question  was:  Was  the  appeal  to  Hi-  Majesty-in-Council 
a  risiht  vested  in  the  appellants  at  the  date  of  the  passing  of  the 
\  i.  or  was  it  a  mere  matter  of  procedure.?  It  seemed  to  their 
Lordships  that  the  «|nestion  did  not  admit  of  doubt.  To  deprive 
a  suitor  in  a  pending  action  of  ;m  apneal  to  a  superior  tribunal 
which  belonged  to  him  as  of  right  was  a  very  different  thing  from 
regulating  procedure.  Tn  principle  their  Lordships  saw  no  differ- 
'•nce  between  abolishing  an  appeal  altogether  and  transferriivj 
appeal  to  a  new  tribunal.  In  either  case  there  was  an  interference 
with  existing  rights  contrary  to  the  well-known  general  principle 


1  Queensland,   afT..    17th    May.    lOO.i.   21    T.  L.  Rep..   513. 
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that  statutes  were  not  10  be  hel<l  in  act  retrospectively  unless  a  clear 
intention  to  thai   HlVrt   \\as  manifested. 

KDSS    V.     liKAIDHY    ET    AI..1 

i'.  The  principle  thai  legislation  is  presumed  not  to  be 
retroactive  cannot,  in  the  case  of  an  alteration  in  the  general 
ia\v.  he  extended  to  nil  ihe  consequences  of  the  original  enact- 
ment. 

.'!.  Thus  it  dbes  no;  operate  to  ]>n  serve  the  privileges  of  the 
grantor  of  a  Irase  in  respect  of  the  judicial  abandonment  of 
property  by  a  trader  where  those  privileges  have  heen  curtailed 
by  legislation  subsequent  to  the  date  of  the  lease. 

LORD  ROBERTSON,  page  108: — -Accordingly,  prim  A  facie,  the 
true  application  of  the  doctrine  against  the  retroaction  of  laws 
is  to  confine  this  particular  enactment  to  liquidations  arising 
after  the  amendment  of  the  law.  The  question  whether  there 
shall  be  a  further  limitation  of  the  enactment  by  excluding  lessors 
whose  leases  are  dated  prior  to  the  amending  Acts  stands  in  a 
very  different  position,  and  the  intention  of  the  legislature  must 
be  derived,  as  in  any  case,  from  the  language  and  the  subject- 
matter  of  the  enactment.  Now,  it  is  to  be  observed  that  the 
right  now  insisted  upon  by  the  landlord  was  derived,  not  from 
the  terms  of  the  lease,  but  from  the  general  law  as  expressed  in 
the  Code.  In  the  earlier  form  of  article  2005  (as  it  stood  at 
the  date  of  the  leases)  there  was  one  regulation  to  the  effect  of 
the  abandonment  by  a  trader  on  the  relative  position  of  creditors; 
in  the  new  form  of  the  article  there  is  a  different  one.  Now, 
it  is  extremely  difficult  to  suppose  that  it  was  intended  that  what 
is  expressed  as  a  uniform  rule  for  liquidation  should  be  invaded 
by  the  varying  exceptions  which  would  result  from  the  respondent's 
arguments  without  express  authority  fy  the  legislature.  All  regu- 
lation- nliout  the  ranking  of  creditors  in  liquidation  necessarily 
all'ecl  existing  rights  and  some  one  or  other  of  the  competitors 
loses  thereby.  Accordingly,  if  in  an  enactment  of  Ibis  kind  it 
were  intended  to  exclude  from  its  application  persons  in  the  posi- 
tion  of  the  respondents,  some  specific  eiiacimeni  would  be  made. 
The  circumstances  that  the  change  in  the  law  is  brought  about 
in  the  form  of  an  alteration  in  a  code,  which  is  supposed  to 
express  the  existing  and  living  law  in  its  entirety,  does  not,  it 
is  true,  alf.'ct  the  principle  applicable,  but  it  vividly  illustrates 

the    need    of   some   express    exception    where    it    is    intended    to   protect 

in  the  future  one  class  of  rights  from  the  mass  all'ected  by  general 
\\<>rds.       Thoir    Lordships    do    not    think    that    the    presumption 


1  Quebec,   rev.,   2nd  August,    190,"),   71   L.  J.  R.,   n.s.,    106;     21   T.  L.  Rep., 
735. 
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Mu.iinst  retroaction  compels  the  conclusion  that  it  is  to  he  pur- 
sued through  all  tin-  consequences  of  the  main  enactment,  ami 
lln  'V  deem  its  fruc  application  in  the  present  instance  to  be  merely 
to  limit*  article  <joo."i  to  ahandonments  occurring  after  it  came 
in  force. 

I.KSSni;    AND    I.KSSKK. 
ASSK;N.MI:M  01    LEASE. 

M<    K.\C  II  KAN    V.    Coi/rON    ET    A  I..1 

1.  A  lease  contained  a  covenant  not  to  assign  without  the 
consent  of  the  lessor.  The  lessee  assigned  to  the  appellant 
with  consent.  The  appellant  wished  to  re-assign  to  the  original 
lessee. 

i'.  It  was  held  that  thi-  \va-  an  alignment  within  the-  coven- 
ant, and  the  assignee  could  1»  n  -trained  by  injunction  from 
n  -assigning  without  the  cons<  m  of  the  lessor. 

OF  LEASE. 

SHORT  v.  Ti  IM  I'.NTEN'S  ESTATE.* 


3.  Where  land   wa-   le;i-rd  «  \elu-i\  -t  -ly   for  agricultural  pur- 
poses, with  lilx-rty  to  th,.  lessee  t"  erecl  the  necessary  building 
for   residence,   but   not    to  subdivide    in    order    t"  M  11    --r   lease 
stands  for  building  pnrp»-i-: 

4.  The  lessor  was  (  milled  t"  tr>  '•  ase  as  null  and  void 
and   eject   the  assignees  thereof  on    it-    1><  in-    -ho\vn  i.liat    they 
had  advertised  the  land  for  sale  in  acre  plot-.  ;md  had  issued 
plans  showing  a   proposed    subdivision    into   acre    plol          The 
breach  of  condition  was  completi     without    actual    transfer  of 
the  plots  to  purchasers. 

Sec  LEGISLATION:  Retroactivity  »/'  Inr  ;    PHWILEQ]  :   Lessor's 
privilege  in  case  of  iit«»li-<  /////• 


in    ^KKV\\T  OF  COKl'OK ATIOX. 

<  triXKNs   LIKE  ASSI:J;A\.       '  "MIVVNY  v.   Il 

1.    A  corporation  cannot   be  held   to  be  incapable  of  ma 
so  as  to  be  relieved  of  liability  for  malicious  libel  wh<  n   pub 
li-lied  by  its  servant  acting  in  the  course  of  his  em; 


1  South    Australia,   aff..    19th    November,    1901.   85    L.  T.  R.,    : 

2  Transvaal,  aff.,   3rd  July.  1905,  L.   R..   1905.   App.  Cas..   584. 

3  New   South   AVales.   aff..   6th    May.   1904,   L.   R..    1!»04.   API 
73   L.  J.  R,    n.S.,    103;     F,2    W.  Rep..    176;     20   T.  L.  Rep..    497. 
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2.  Although  the  servant  in;iy  have  had  no  actual  authority, 
express  or  implied,  to  write  The  libel  complained  of,  containing 
statements  against  the  plaintiff  which  he  know  to  be  untrue, 
if  he  did  so  in  ihe  <  oursc  <>f  an  employment  which  is  authorized, 
the  corporation  is  liable. 

LORD  Lixm.KV,  page  425: — Counsel  for  the  appellants  con- 
tended, first,  that  the  verdict  was  wrong  in  finding  that  Fitzpatrick 
act  I'd  in  |>tiUisliiiig  the  libel  within  the  scope  and  in  the  course 
of  his  employment;  and,  secondly,  that  even  if  he  did,  yet  the 
malice  wiih  which  he  wrote  it  cannot  be  imputed  to  the;  company. 
In  support  of  this  proposition  reliance  was  placed  on  the  well 
known  judgment  of  the  late  Lord  Bramwell,  in  Abrath  v.  North- 
Eastern  /.'//.  Co.1 

It  would  be  convenient  to  dispose  of  the  second  question  first. 
There  is  no  doubt  that  Lord  Bramwell  held  strongly  to  his  opinion 
that  a  corporation  was  incapable  of  malice  or  motive,  and  that 
an  action  for  malicious  prosecution  could  nut  l«i  maintained  against 
a  company.  Lord  Cranworth,  in  Addic  v.  Western  frank  of  Scot- 
Im/il.-  had  expressed  a  similar  opinion  as  to  the  liability  of  cor- 
porations for  frauds.  But  these  opinions  have  not  prevailed,  and 
their  Lordships  are  not  prepared  to  give  effect  to  them.  If  it 
is  once  granted  that  corporations  are  for  civil  purposes  to  be  re- 
garded as  person?:,  i.e.,  as  principals  acting  bv  agents  and  servants. 
it  is  difficult  to  see  why  the  ordinary  doctrines  of  agency  and  of 
master  and  servant  are  not  to  be  applied  to  corporations  as  well 
as  to  ordinary  individuals.  Thes.'  doctrines  have  been  so  applied 
in  a  great  variety  of  cases,  in  questions  arising  out  of  contract, 
and  in  questions  arising  out  of  forts  and  frauds;  and  to  apply 
them  to  one  class  of  libels  and  to  deny  their  application  to  another 
class  of  libels  on  the  ground  that  malice  cannot  be  imputed  to  a 
body  corporate  appears  to  their  Lordships  to  be  contrary  to  sound 
legal  principles.  To  talk  about  imputing  malice  to  corporations 
appears  to  their  Lord -hips  to  introduce  metaphysical  subtleties 
which  are  needless  and  falacious.  Their  Lordships  concur  with 
the  view  of  the  Acting  Chief  Justice  in  this  case,  that  if  Fitz- 
patrick published  the  libel  complained  of  in  the  course  of  his 
employment,  the  company  are  liable  for  it  on  ordinary  principles 
of  agency.  Fitzpatrick's  letter,  although  published  on  a  privileged 
occasion,  was  not  itself  privileged;  and  not  being  privileged  the 
letter  must  be  treated  as  any  other  libel  written  and  published 
by  an  officer  of  the  company. 

I 'age    \->]  : — In  considering  the  scope  of  his  authority  and  em- 

plovment  their  Lord-hips  agree  with  the  Acting  Chief  Justice  in 
thinking  that'  the  jurv  were  entitl"d  to  act  on  their  own  know- 
ledge of  Colonial  business  and  hal  its.  Thev  were  entitled  to 


1  11   App.   Ca-,,   247.    250. 

2  L.  R.,    1     II.  I,.,    145. 


eensider  the  (list  rid  placed  under  Fitzpatrick*8  supervision,  and 
what  would  naturally  lie  done  in  the  Colonv  hv  a  person  in  his 
pi'siiion.  He  hud  no  actual  authority,  express  or  implied,  to  \vrite 
libels  nor  to  do  anything  legally  wrong:  hut  it  is  not  necessary 
that  he  should  have  had  am  such  authority  in  order  to  render 
the  company  liable  for  his  acts.  The  law  upon  this  subject  cannot1 
be  better  expressed  than  it  was  by  the  Acting  Chief  Justice  in 
this  case.  He  said:  "Although  the  particular  act  which  gives 
the  cause  of  action  may  not  be  authorixed.  still  if  the  act  is  done  in 
the  course  of  employment  which  is  authorixed,  then  the  master  is 
liable  for  rhe  act  for  his  servant."  This  doctrine  has  been  ap- 
proved and  aded  upon  ly  this  Board,  in  Miirkt'if  v.  Cuinmercwl 
Bank  of  Brunswick*  ;  >V//v  \  .  Francis,-  and  the  doctrine  is  as 
applicable  to  incorporated  eomp.-mir-  n-  to  individuals.  All  doubt 
on  this  question  was  ivmnsed  by  the  decision  of  the  Court  of 
Exchequer  Chamber,  in  //<////•/-/,•  \.  i'nijli^h  Joint  ^Ivck  Hunk,3 
which  is  the  leading  case  on  the  subject.  h  was  distinctly  ap- 
proved by  Lord  Selborne  in  the  II»  Lords,  in  Jlonldxirvrth 

v.  City  of  Glasgow  Ban/,-,4  and  has  been  followed  in  numerous  other 
cases. 

COXTK.IIPT  OF  COrUT. 

Sec  CONTEMPT  OF  ('<TRT:    Innocent  communication  <>{  S( 
dalizinn  paper. 

INNUENDO. 

AUSTRALIAN   NEWSPAPER  COMPANY    \.    l!i\\i  11. 

•").    The  defendants  pnbli-li.  «1  ;:u  ariieli-  i-ctVrrin^  to  ih.-  plain- 
tiff's  newspaper   as    flic   "  l-'\-eiiiii-    AiKinia-."      The    innnci, 
alleged    \va-   that    the    plaim  itV   was    in    tli<     habit    <>f   pnl>lishiii'_r 
false  news.      The  jury  found  a  verdiet   t'-i-  th.-  det'i-ndant-. 

•I.    It  \v;i~  t<>r  the  jury  t<>  determine  in  \vhat  sei  words 

wore  nsc-d,  having  regard  t<>  tin  context  and  circumstances  of 
the  case,  and  that  their  verdiet  nii^ln  imt  tn  b,.  set  aside. 


PRIVILKKKI)  rO>IAHM(  .VTION. 

•I     v<  >i  1:1    \  .   I  )i-:i.MA«;F..n 


.">.    \...  distinction  <';:n  l»c  drawn  botwcon  "nc  clas-  <>t   j 
ileg(  d   communication   and   another:     they   all    imply   tli 


1  1S74.   I..  R.,   B   P.  C..   394. 

2  1877.   3  App.   Pas..   106. 
.n.  T,.  R..  2  Ex..  259. 

4  .">   App.   Pas..   32f>. 

".  N>\v  South   Walos.   9th    April.    1S94.  fi/.   I..   J     R  .   ti  P 
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occasion  rebuts  the  inference  that  the  defendant  is  actuated  by 
mala  fides,  and  casts  the  burden  of  proving  malice  on  the 
plaintiff. 

0.  AYher  >  the  jury  were  t<ild  that  the  existence  of  privilege 
was  com  indent  upon  wheihei1,  in  their  opinion,  the  defendant 
honestly  believed  his  voluntei  nd  communication  to  bo  true, 
and  that  I  he  burden  of  proof  to  that  effect  was  upon  him,  hold, 
that  this  was  misdirection,  and  that  a  verdict  for  the  plaintiff 
must  In-  sel  a~ide. 

Loi;i)  M  \r\  AIMITKX,  page  *  S  : — Notwithstanding  some  dicta 
which,  taken  by  themselves  and  apart  from  the  special  circum- 
stances  of  tin-  cases  in  which  they  arc  to  be  found,  may  seem  to 
support  the  view  of  the  Chief  Justice,  their  Lordships  are  of  opin- 
ion that  no  distinction  can  be  drawn  between  one  class  of  priv- 
ileged communications  and  another,  and  that  precisely  the  same 
considerations  apply  to  all  eases  of  qualified  privilege.  "The 
proper  meaning  of  a  privileged  communication,"  as  Parke,  B., 
observes — ]Vri//lil  \.  W<i<),t</>il<'  '  is  only  this:  that  the.  occasion 
on  which  the  communication  was  made  rebuts  the  inference  prima 
fni-ie  arising  from  a  statement  prejudicial  to  the  character  of  the 
plaintiff,  and  puts  it  upon  him  to  prove  that  there  was  malice 
in  fact — that  the  defendant  was  actuated  by  motives  of  personal 
spite  or  ill-will,  independent  of  the  occasion  on  which  the  com- 
munication was  made."  There  is  no  reason  why  any  greater  pro- 
tection should  be  given  to  a  communication  made  in  answer  to  an 
inquiry  with  reference  to  a  servant's  character  than  to  any  com- 
munication made  from  a  sense  of  duty,  legal,  moral  or  social. 
The  privilege  would  be  worth  very  litttle  if  a  person  making  a 
communication  on  a  privileged  occasion  were  to  be  required,  in 
the  first  place,  and  as  a  condition  of  immunity,  to  prove  affirm- 
atively that  he  honestly  believed  the  statement  to  be  true.  In 
such  a  case  bond  fide  is  always  to  he  presumed. 

Their  Lordships  consider  the  law  so  well  settled  that  it  is  not 
in  their  opinion  necessary  to  review  the  authorities  cited  by  the 
Chief'  -lust ice.  The  last  case  on  the  subject  is  Clark  v.  M  <>/i/>n'tu\- 
to  which,  unfortunately,  the  attention  of  the  Supreme  Court  was 
not  called.  That  was  a  case,  not  of  master  and  servant,  but  of 
communication  volunteered  from  a  sense  of  dutv.  A  verdict 
was  found  for  the  plaintiff.  But  it  was  set  aside  by  the  Court 
of  Appeal  en  the  ground  of  iiiisd i reel ii ni.  In  giving  his  judgment. 
Cotton,  L..I.,  used  the  following  language,  every  \vord  of  which 
is  applicable  to  the  presenl  case.  "The  burden  of  proof,"  he  said, 
"  lay  upon  the  plaintiff  to  show  that  the  defendant  was  actuated 


1   2   C.  M.   &   R.,   577. 
_    ::  Q.  B.  D.,  237. 
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iiy  malice;    hut  the  learned  judge  told  the  jury  that  tin-  defendant 

might  defend  himself  by  the  faet   that  these  communications  were 

privileged,    hut    that1    the    defendant    must    satisfy    the    jury    that 

what  he  did  bond'  fide,  and  in  the  honest  belief  that  he  was  making 

temcnts  whieh  \\vre  true.       It   is  clear  that  it  was  not   for  the 

•emlant  to  prove  that   he  was  acting  from  a  sense  of  duty,  but 

for  the  plaintiff  to  satisfy  the  jury  that  the  defendant  was  acting 

from  some  other  motive  than  a  sense  of  duty/' 

S    •     CoNTKMl'T    (>1'-   Coi'KT:     KviDKNCK. 

LICENSE. 

GRANTING   OF  LICENSE. 

NEWFOUNDLAND  STEAM   \YiiAi. r.>    (  O.MI-ANY  v.  GOVERNMENT 

OF  NEWFOUNDLAND.1 

1.  Licenses  under  the  Newfoundland  Whaling  Industry  Act, 
1902  ('2  Edw.  VII..  eh.  lit.  can  <>nlv  be  granted  l.y  the 
Governor-in-Council  in  the  mamm-  pr-  serihi-d  by  tin-  A>-  . 

i*.  A  letter  from  a  iniiii-;«  r  of  Hi.  Crown  containing  a 
promise  to  grant  a  licciix  does  n»t  open  a  1  icons*?,  ove-n 

when  the  license  fee  ha-  been  paid  and  accepted  l»y  the  Gov- 
ernment. 

SIR    ARTHUR    \Yn.sox.    page    403:— The  m    <>f    licenses 

and  the  machinery  for  carrying  it  iiii<>  effecl  an-  cn-atrd  by  the 
statute,  and.  as  in  all  such  cases,  ilu-  pi  -tatuto 

must  be   complied   with.       Tin1    linn-c    musl  I    l>y   the 

Governor-in-Council,  and  it  must  mutain  what   tin-  .|uires. 

The   receipt   docs  not  purport    to  1    I'.v   th<     G   \'ernor-in- 

Council.       It    contains   no   words    ai>pp>priatc    to   tin-   ^rant    of   a 
license.      It  docs  not,  either  by  its  own  lanuMia-.    or  i-\    r«  fereneo 
to  any  other  document,  define  tin-  ana   over  which   it    is  to  take 
effect.      The  memorandum  at  th.-   fo..t   nf   ih.    license  as  issued, 
assuming  (whieh  is  not  clear)  that   that   m- mm-andum  forms  part 
of  what  is  verified  by  the  seal  of  tin-  Colony  and  the  test  of 
Governor,  could  not  make  that   a    license   within    the   Act   wh 
was  not.  so  in  fact.      And  to  give  to  the  memorandum  the  e 
suggested  would  be  to  make  it  contradict  the  express  terms 
official  document  to  which  it  is  appended.      Their   Lordsli 
clearly  of  opinion  that  the  receipt  was  imt  a  license. 

It  is  equally  impossible  to  accept  the  contention  that  tl 
a  contract  to  grant  the  license  as  claimed.       To  suppoi  • 


1   Newfoundland,    aff..    7th    July,    1904,    L.  R..    ,1904    App.    C 
T.  L.  Rep.,    566. 
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ment  it  would  be  necessarv  to  attribute  to  every  document  a  mean- 
ing which  it  cannot  hear.  The  argument  assumes  that  the  letter  of 
Xovomlvr  l.'ith.  liMi^.  amounted  to  a  promise  to  grant  a  license. 
The  letter  contains  nothing  of  the  kind.  The  argument  assumes  that 
the  receipt  of  1  )ee<  miter  l.~>tli  was  an  acceptance  of  the  limits  spcci- 
li"d  iii  the  appellants'  ap]tlicat ion.  It  contains  nothing  of  the  kind. 
So  that  even  assuming  that  ihe  ditliculties  created  by  the  statutory 
procedure  could  be  got  over,  and  that  every  documents  was  issued 
by  the  competent  authority,  the  contention  would  wholly  fail  on  the 
facts.  It  was  also  argued,  but  not  very  strenuously,  that  the 
(io\eminent  was  in  some  way  estopped  from  denying  the  appellants' 
right  to  what  they  claim.  Their  Lordships  agree  with  the  majority 
of  the  learned  judges  in  the  Supreme  Court  that  there  is  no  room 
in  law  for  such  a  contention  in  the  present  case.  They  also  think 
that  there  is  no  ground  for  it  in  fact,  because  they  cannot  find  any- 
where any  representation  on  behalf  of  the  Government  on  which 
the  appellant's  could  act  that  the  license  about  to  be  issued  em- 
bodied the  limits  defined  in  the  appellants'  application. 

REVOCATION  BY  BY-LAW. 

HULL  ELECTRIC  COMPANY  v.  OTTAWA  ELECTRIC  COMPANY.1 

3.  Under   a   by-law  of  the   Hull   City   Council,   afterwards 
declared  valid   by  the  appellants'   incorporating  Act  (Quebec, 
58   Viet.,  ch.   00),  the  appellants  obtained  an  exclusive  right 
of  establishing  a  system  of  electric  lighting  for  a  certain  term 
of  years   in   the   said  city,   and,  thereupon  sued  to  revoke   a 
license  previously  granted  by  the  city  to  the  respondents  for  a 
similar  purpose:— 

4.  It   was  decided  that  at  the  time  of  the  by-law  the  city 
did  not  themselves  revoke  the  license  to  the  respondents  under 
which  they  were  actually  supplying  'electric  light  to  the  muni- 
cipality, nor  give  to  the  appellants  the  right  to  have  it  revoked, 
and  that  the  respondents  were  free  to  carry  on  their  operations 
until   revocation  was  effected. 

LIKX. 

DISCHARGE. 

l:\\K     <>K     AlK'UA     V.     SAUSIU    KY     (ioi.D    "MlXTXG     C<>MPAXY." 

1.  A  right  of  a  lit  n  may  be  discharged  by  an  agreement 
bitwcin  the  creditor  and  the  debtor,  giving  the  creditor  new 
and  special  powers  with  respect  to  part  of  the  subjects  covered 


1  Quebec,  aff.,  22nd  February,  1901,  I,.  R.,  1902,  App.  Cas.,  237. 

•1    Natal.   ;ilT..    i:;th    l-Vl.ruary.    1N!"J.    (id    I ..    T.    R.,   n.s..    l':',7. 


l.ll.N  285 

bv  <\\c\[  lieu  conceived  in  terms  implying  that   he  is  not  to  have 
recourse  au'4in-l    the  remaining  subjects. 

2.  lint  the  fad  tha;  a  d.  hi  >r  has  agreed  to  i;ive-  his  creditor 
authority  t<>  sell  part  of  the  subjects  without  notice  upon  hi- 
makinir  default,  while  indicating  an  intention  that  thv  burden 
of  the- debt  shall  be  ca.-l  in  priority  upon  the  subject-  to  which 
the  authority  relates,  is  uo|  sufficient  to  warrant  the  inference 
that  the  creditor  is  restricted  to  thc-se  subjects  arid  is  nut  to 
realize  the  other  subjects  of  his  security  if  necessary. 

See  BANKS  AND  BANKIM;:    L><  n  <>n  xhares. 

LIQUORS. 

See  LEGISLATURE:    Legislative  powers:  /v«/.  vo. 

Lomrs   DAY. 

See  LEGISLATURE:    Legislaiivt   powers'.  I--'"'!,  v  . 
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MAXDAMUS. 

AGAINST  ATTORXEY-GEXERAL. 

CASGRAIN    v.    ATLANTIC    AXI-    XouTii-Wiisx    RAILWAY    COM- 
PANY. l 

1.  A  writ  of  mandamus  cannot  issue  to  compel  the  Attorney- 
General  to  proceed  with  any  information  at  the  instance  of 
a  relator. 

See  ATTORNEY-GENERAL:    Power  to  discontinue  suit. 


1  Quebec,    aff.,    9th    February,    1S95,    64    L.  J.  R.,    n.s.,    SS;     L.  R.,    1895, 
App.    Cas..    296;     72    L.  T.  R..    369. 


MAI.  Idol's  PROSECUTION  _^7 

DELAY. 

BBOUGHTON  \.  COMMIBSIONEB  <>K  STAMPS.* 

i1.  A  mandamus  will  not  he  granted  l<>r  tin-  purpose  of 
Recovering  an  e-xccss  of  duty  paid  in  llir  revenue,  where  there 
has  been  unreasonable  delay  in  the  application  Ir"in  the  date 
at  which  ii  \vas  aseeriaimd  lliat  the  aiiunini  charged  w;i-  in 
excess  of  what  was  due. 

MALICIOUS  PROSECUTION". 

Sec   DA  MACKS:   /•,'«</.  r/N. 

MARRIAGE. 

DISSOLUTION. 

l.i..d  i  .-i  I.-II.K  v.   l.i-j.M  K.SUKIEK-  i:  i    At..* 

1.  There  is  no  recognized  rule  <>\  >j.>  in  nil  la\v  to  the  effect 
that  a  matrimonial  domicile  gives  jurisdiction  to  dissolve  a 
marriage. 

'2.  According  to  [nternational  l.au  tin-  domicile  fur  the  time 
being  of  the  married  pair  affords  tin1  "idy  true  t'-st  of  juris- 
diction to  dissolve  their  marriage. 


Loi;o  WATSON*,  pasre  8^."i:  —  When  ihr  jnrisdii-tic-n  <>i'  the 
is  exercised  according  to  tin-  rules  nf  internal  i-uial  law.  a~  in  the 
case  where  the  parties  have  their  dmnieili-  \\iihin  it.-  !'nnim.  its 
decree  dissolving  their  marriage  »u^lit  to  !».•  i  •  <\  l>y  the  tri- 

bunals of  every  civilized  country.      The  npini"n  e\pri  .-.-•  -d  l>y  the 
English  common  la\v  judges  in  /.  g&ve  rise  to  a  doubt 

whether  that  principle  was  in  con-  -  .  \vith  the  law  of  England, 
which  at  the  time  did  not  allow  a  marriage  to  he  judicially  dissolved. 
That  doubt  has  since  been  dispelled,  and  the  law  »i'  Kmrland  was.  in 
their  Lordships'  opinion,  correctly  stated  l>y  Lord  \Vesthury  in  Shaw 
\.  (iould.4  in  th(<se  terms:  "The  jio-iiiun  ihat  the  tribunal  of  a 
foreign  country  having  jurisdiction  to  dis-o]\e  the  marriages  of  its 
own  subjects  is  competent  to  pronoun.  •••  a  similar  decree  between 
English  subjects  who  were  married  in  Kmrland.  but  before  and  at 
the  time  of  the  suit  are  permanently  domiciled  within  the  jurisdic- 
tion of  such  foreign  tribunal,  such  decree  being  made  in  a  bond  fiilr 
suit  without  collusion  or  concert  as  a  position  consistent  with  all 
English  decisions,  although  it  may  not  he  consistent  with  th> 


1  New  South   Wales,  aff..  29th   November.   1898.  68  I..  J.  R.. 

2  Ceylon,   aff..    29th   June.   1895,    72    T,    T.    R..    S7H;    f.4    T,.   J.    R 

3  Rusa  &  Ry..   237. 

4  T.    T.    Rep..    S.in.   pape   S40;     T.     Rep.,    n    II.    I,.   T-,*.   papre 
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lution  commonly  cited  as  the  resolution  of  the  judges  in  Lollet/s  case. 
On  the  other  hand,  a  decree  of  divorce  a  vinculo  pronounced  by 
a  court  whose  jurisdiction  is  solely  derived  from  some  rule  of 
municipal  law  peculiar  to  its  forum  cannot,  when  it  trenches  upon 
the  interests  of  any  other  country  i«>  whose  tribunals  the  spouses 
were  amenable,  claim  extra-territorial  authority. 

His  Lordships  here  makes  an  examination  of  the  authorities 
on  the  theory  of  matrimonial  domicile  as  distinguished  from  the 
domicile  of  succession. 

See  HUSBAND  AMD  WIFE. 

MARTIAL    LAW. 

DIFFERENCE  WITH  ORDINARY  COURTS  OF  JUSTICE. 

TILONKO  v.  ATTORNEY-GENERAL  OF  NATAL.* 

1.  Tlicr..  i-  no  analogy  between  courts  martial,  so-called, 
administering  punishments  and  restraining  acts  of  repression 
and  violence  under  the  supervision  of  a  military  commander 
and  the  regular  proceedings  of  courts  of  justice.2 

JURISDICTION. 

ATTORNEY-GENERAL  OF   THE   CAPE  OF   GOOD  HOPE  v.   VAN 

REENEN.3 

-.  There  is  no  jurisdiction  in  a  civil  court  to  review  a 
sentence  of  judgment  of  a  court  of  martial  law.  A  martial 
law  court  is  not  a  court  of  record,  and  the  administrator,  ev<  n 
though  lie  happen  to  be  also  a  civil  magistrate,  and  describe 
himself  in  a  memorandum  as  acting  in  the  double  capacity, 
must  !K'  taken  to  have  acted  solely  in  the  administration  of 
martial  law. 

STATE  OF  AVAR. 

M.\i;. MS    v.    (h..\i:KAL    OFFICER    COMMANDING,    CAPE   OF   GOOD 

HOPE.4 

:;.  \Yheiv  war  ac'.ually  prevails  the  ordinary  courts  have- 
no  jurisdiction  over  the  action  of  the  military  authorities. 


1  Natal,  2nd  November,  1906,  L.  R.,  1907,  App.  Cas.,  93;  95  L.  T.  Rep., 
853. 

2.  The  local  statute  of  1906,  of  Xatal.  declared  that  "no  appeal  shall 
lie  in  respect  of  same,  "  that  is,  sentences  of  Courts  martial. 

:;  Cai r  «: I  II<M>--.  rev.,  !uh  l>«'rrmbrr.  inon,  T:1,  L.  J.  R.,  n.s.,  13; 

20  T.  L.  Rep.,  90. 

4  Tape  of  Good  Hope,  18th  December,  1902,  50  W.  Rep.,  273;  IS 
T.  L.  Rep.,  185. 


M  \-  M  i;    \\l>  SERV  \\  I 

Should    in;irti:il    la\v    U     pp'fhiiii'.  •!    over    certain    -li-ini-ts    tho 
ci\il   0'iirN,    !li"i;-li    prniiiiir.l    to   ••"iitiinn-    for   ordinary   pur- 

-.  h:i\.-  no  authority  over  military  tribunals. 
\         VL;  COUKT  MAUTIAL. 


MASTEK    AND   SERVANT. 

I»I>MI>SA1.   FRO.M   SKKVICK. 

CLOUSTON  &  ('<>.  v.  ( 

1.  There  is  no  lixod  rule  of  law  defining  the  degree  of  mis- 
conduct which  will  justify  dismissal  from  service. 

2.  It  is  a  question  for  the  jury  whether  the  degree  of  mis- 
conduct was  inconsistent  with  the  fulfilment  of  the  expn  -i  or 
implied  conditions  of  service,  so  as  to  justify  dismissal. 

3.  The  judge  should  not  submit  any  issue  to  them,  if,  in  his 
•  •pinion,  no  evidence  of  justification   has  hcen  given.       If  he 

units  the  issue  he  should  direct,  guide  and  assist  them: 
direct,  by  informing  them  of  the  nature  of  the  acts  which,  as 
;i  matter  of  law,  would  justify  dismissal ;  guide,  by  calling 

ir  attention  to  the  material  facts;  assist,  in  a  manner  and 
to  an  extent  which  there  is  no  reason  to  deline. 

-4.  Misconduct  inconsistent  with  the  fulfilment  of  the  ex- 
pressed or  implied  conditions  of  service  will  justify  dismissal. 

LORD  JAMES,  of  Hereford,  page  120: — In  the  present  case  the 
tribunal  to  try  all  issues  of  fact  was  a,  jury.  Now,  the  sufficiency 
the  justification  depended  upon  tho  extent  of  misconduct. 
There  is  no  fixed  rule  of  law  defining  the  degree  of  misconduct 
which  will  justify  dismissal.  Of  course  there  may  be  misconduct 
in  a  servant  which  will  not  justify  the  determination  of  the  c<m- 
t  of  service  by  one  of  the  parties  to  it  against  the  will  of  tho 
other.  On  the  other  hand,  misconduct  inconsistent  with  the  ful- 
filment of  the  expressed  or  implied  conditions  of  service  will  justify 

Miissal.      Certainly    when    the   alleged    misconduct   consists    of 

drunkenness  there  must  be  considerable  difficulty  in  determining 

extent  or  conditions  of   intoxication   which   will  establish   a 

lification  for  dismissal.     The  intoxication  may  be  habitual  and 

-s,  and  directly  interfere  with  the  business  of  the  employer, 
<>r  with  the  ability  of  the  servant  to  render  due  service.  But  it 
innv  1  e  an  isolated  act  •  under  circumstances  of  festivity 


1    NVw   Zealand,   rev..   1st   Dpcemhcr.    190.".   T..  R..    1006.    App.   Cas..   122; 
f.4   \\      Re]       3S2;    7."   T..  .1.  R.,  n.s.,   20. 

P.  C.  11» 
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and  no  way  connected  with  or  affecting  the  employer's  business. 
In  such  a  case  the  question  whether  the  misconduct  proved  estab- 
lishes the  right  to  dismiss  the  servant  must  depend  upon  facts— 
and  is  a  question  of  fact.      If  this  be  so,  the  questions  raised  in 
the  present  case  had  to  be  tried  by  the  jury. 

But  in  cases  where  the  trial  must  so  take  place,  the  presiding 
judge  has  important  duties  to  fulfil.  It  is  for  him  to  say  whether 
there  is  any  evidence  to  submit  to  the  jury  in  support  of  the 
allegation  of  justifiable  dismissal.  If  no  such  evidence  has,  in 
his  opinion  been  given,  he  should  not  submit  any  issue  in  respect 
of  such  allegations.  'The  judge  may  also  direct,  guide,  and  assist 
the  jury.  He  may  direct  by  informing  them  of  the  nature  of 
the1  acts  which,  as  a  matter  of  law,  will  justify  dismissal.  He 
may  guide  them  by  calling  their  attention  to  the  facts  material 
to  the  determination  of  the  issues  raised,  and  he  may  assist  them 
in  a  manner  and  to  an  extent  there  is  no  reason  to  define.  There 
have  been  judges — more  numerous  in  the  past  than  in  the  piv- 
sent — who  possessed  and  exercised  the  power  of  addressing  a  jury 
in  terms  of  apparent  impartiality,  and  yet  of  placing  before  them 
views  which  seldom  failed  to  secure  the  verdict  desired  by  the 
judge  to  be  recorded. 

Some  trace  of  the  exercise  of  this  inihienee  may  be  found  in  the 
following  terms  in  which  Sir  Frederick  Pollock  guided  the  jury 
in  the  case  of  Ilorton  v.  McMurinj  ] :  "Gentlemen,  I  believe  it 
is  for  you  to  decide  whether  this  was  a  proper  ground  of  dismis- 
sal— but  if  it  be  a  matter  of  law my  opinion  is  that  it  is 

a  good  ground  of  dismis-  The  jnn    found  for  the  defendant. 

For  these  reasons  their  Lordships  are  of  opinion  that  the  learned 
Chief  Justice  was  correct  in  sul  mining  the  issues  of  fact  to  the 
jury,  and  that1  in  this  respect  the  judgment  given  by  the  majority 
of  the  Court  of  Appeal  is  also  correct. 

EMPLOYEE  \>;r>  WORKMAN;  CONTRACT:  Wages  by  measure] 
RESPONSIBILITY:  Eod.  vis. 


MERCHANT   SHIPPING  ACT. 

CONSTRUCTION. 

O\Y.\M;    ()]•'    T'ir.    S.S.     '  K  \YANO    Tr\<;'     v.    OWNERS   OF   Tin-; 
S.S.   -•  NGAI  .....  TA,"  RE  THE  " 


1.    Article    lv   of  (he  regulations   under  the  Merchant  Ship- 
ping Act,   Avhieh    says:  "Every  steamship   when   approaching 


1  5  H.  &  N.,  667;     29  K  J.   (Ex.),  260. 

2  Straits  Settlements,  rev.,  22nd  May,  1896,  L.  R.,  1897,  App.  Gas.,  391. 
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another  -hip  so  as  to  im.>l\,  <i  <-»\\\  ,;1i|  -!;i«-L<jn  her 

speed,  or  stop  and  reverse  if  ncc<  iily  complied 

\\iih  though  a  delay  of  a  few  seconds  lias  occurred. 

-.  The  court,  is  not  hound  to  hold  that  compliance  must  be 
math-  I  he  very  moment  when  danger  becomes  apparent. 

.MINES    AND   .MIMXG. 
<  ON-I  KicnoN  or  C.V.NADV  MINIM;  III:«;I-L.VTIO\S. 

ClIAPPEI.LE    KT   AL.    V.    REX.1 

1.  Section  17th  of  the  Mining  Regulations  passed  under  the 
hoMiinion  Lands  Act  (Revised  Statutes  of  Canada,  ch.  54), 
•  li.es  not  -m  its  true  construction  extend  to  the  holder  of  a 

nit  i'or  placer  mining-  the  same  privileges  as  to  a  renewal 
his  grant  which  are  accorded  to  the  holder  of  a  quartz 
mining  grant. 

•2.  The  placer  miner  on  renewal  (to  which  he  has  no  abso- 
lute, but  only  a  preferential  right)  holds  under  an  annual 
if  rant  in  substitution  for,  but  not  in  continuation  of  his  ori- 
ginal grant.  And  the  renewed  grant  is  subject  to  all  SUch 

.ilations  as  may  be  in  force  at  the  date  when  it  comes  into 
operation,  whether  or  not  it  was  made  during  the  currency 
of  an  existing  grant:— 

3.   It  was  held  that  the  Governor-in-Council   has  power  to 

:'<e  regulations  requiring  the  placer  miner  10  pay  a  percentage 

I  the  proceeds  realized  from  the.  grant. 

1.  Such  an  imposition,  called  a  royalty,  is  not  a  tax,  but  is 
a  reservation  which  the  owner  in  fee  is  entitled  to  make  out  of 
hi-  urant. 

~>.  Regulations  did  not  take  effect  till  the  expiration  of  a 
]»  riod  of  four  weeks  from  the  date  of  the  first  publication. 

1  ORD  MAPNAGHTEN,  page  132:— The  main  contention  on  behalf 
of  t.he  suppliants  was  that  a  placer  miner  had  an  absolute  rijjht 
renewal  of  his  grant  for  a  term  of  five  years  on  the  con- 
ditions of  the  original  grant  and  subject  only  to  the  regulations 
of  HIP  original  grant,  and  subject  only  to  the  regulations  in  force 
when  that  errant  was  obtained. 


1  Supr.    (\.    Canada,   nff..    2nd    December,    1003,    I,.  R..    1904.    App.    Cas.. 
127;     <n   I.  T   U.   513;     73  T,.  J.  R..   n.s..  IS;     20  T.  1..  Rop..  75. 
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X»\v.  i.he  Dominion  Lands  Act  (chapter  54  of  the  Eevised 
Statutes  of  Canada,  1886)  in  sect.  47  declares  that  "lands  con- 
taining coal  or  other  minerals,  whether  in  purveyed  or  unsurveyed 

territory, shall  be  disposed  of  in  such  manner  and  on  such 

terms  and  conditions  as  are  from  time  to  time  fixed  by  the 
Governor-in-Council  by  regulations  made  in  that  behalf."  Under 
this  statute  regulations  for  the  disposal  of  mining  claims  had  been 
made  in  1887.  These  regulations  were  in  force  in  the  Yukon 
Territory  when  Chappelle  first  lodged  an  application  for  a  grant 
for  placer  mining  in  respect  of  a  claim  in  Hunter  Creek,  known 
as  "  Fractional  Mining  claim  No.  3a  below  discovery.''  Placer 
milling.  >|>oakmg  roughly,  consists  ia  collecting  and  washing 
for  gold  the  superficial  detritus.  It  differs  from  quartz  mining 
in,-) inly  in  this — that  whereas  quartz  mining  requires  expensive 
machinery,  placer  mining,  for  the  most  part,  is  carried  on  by 
manual  labour.  The  regulations  of  1889  dealt  both  with  quartz 
mining  and  placer  mining,  and,  as  might  be  expected,  dealt  with 
the  two  methods  in  a  different  manner.  The  quartz  miner  having 
complied  with  the  prescribed  -conditions,  and  having  paid  the 
required  fee,  obtains  from  the  agent  of  Dominion  Lands  a  receipt 
acco  niing  to  Form  B  in  the  schedule,  authorizing  him  to  enter 
into  possession  of  the  location  applied  for,  and  subject  to  its  re- 
newal from  year  to  year,  as  "  thereinafter  approved  during  the 
term  of  five  years  from  its  elate,  to  take  therefrom  and  dispose 
of  any  mineral  deposit  contained  within  its  boundaries/'  provided 
that  he  expends  during  each  of  the  Jive  years  a  sum  of  at  least 
$100  in  actual  mining  operation  on  the  claim.  Thereupon,  sub- 
ject to  the  payment  of  the  prescribed  fee  the  agent  issues  another 
receipt  in  Form  C  in  the  schedule,  which  entitles  the  claimant 
to  hold  the  location  for  another  year.  At  any  time  before  the 
expiry  of  the  five  y ears  the  claimant  is  entitled  to  purchase  the 
Location  for  another  five  years,  at  so  much  per  acre,  on  proving 
that  he  has  complied  with  the  requirements  of  the  regulations  in 
that  behalf.  As  regards/placer  mining,  the  form  of  application 
for  a  grant  for  the  same  were  to  be  those  contained  in  Forms  PI 
and  I  in  the  schedule,  and  it  was  provided  by  sect.  20  that  "the 
entry  of  every  holder  for  a  grant  for  placer  mining  must  be  re- 
newed and  his  receipt  relinquished  and  replaced  every  year,  the 
entrj  fee  being  paid  each  time."  According  to  Form  I  the 
Minister  of  the  Interior  grants  to  the  claimant,  for  the  term  of 

one  year the  exclusive  right  of  entry  upon  the  claim  as 

described  for  the  miner-like  working  thereof  and  the  construction 
of  a  residence  thereon,  and  the  exclusive  right  to  all  the  proceeds 
realized  therefrom."  Form  T  then  proceeds  to  state  that,  the  grant 
does  not  convey  any  surface  right's  in  the  claim  or  any  right  of 
ownership  in  the  soil  covered  by  the  claim,  and  that  the  rights 
granted  are  those  laid  down  in  the  Mining  Regulations,  and  no 
more,  and  arc  subject  to  all  the  provisions  of  the  said  regulations, 
whether  the  same  are  expressed  in  the  grant  or  not. 
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Nbm  ,  if  il  te<]  ili'     .  upport 

aim  advanced  on  I  ehalf  of  the  .-~uj.pl:.,.  diilir:. 

is,  is  created  by  seel'.  1",  which  !  he  provisions  re- 

lating i"  plaeer  mining  and*  is  expressed  in  (In-  ms:— 

S  ••[.    1".     The  regulations  hereinbefore  laid  down  in  respect 

mining  shall  be  applicable  to  placer  mining  so  far  as 

the\   ivhite  to  entries,  entry  fees,  assignments,  marking  of  location, 

nts'  receipt,  and  generally  where  they  can  be  applied,  save  and 

as  otherwise  herein  provided."       The  argument  on  behalf 

"f  the  suppliants  was  based  on  this  section.       Much  ivlionw  was 

on  the  expression,  "  agents'  receipts,"  which  occurs  in  it. 

1  1   u;is  contended  that  the  effect  of  making  the  regulations  so  far 

:hey  related  to  agents'  receipts  in  the  case  of  quartz  mining 

ap!  •  also  to  placer  mining,  was  to  extend  to  the  holder  of  a 

LT;mt   for  placer  mining  the  right  of  renewal  by  annual  grants  for 

full  period  of  five  years  on  the  terms  and  conditions  of  the 

_rinal  grant. 

I     is  certainly  not  easy  to  understand  what  is  meant  by  the  re- 

•  to  agents'  receipts  in  sect.  17.     The  words  may  be  sus- 

e  of  some  explanations  not  yet  discovered.     But,  however 

tin  ir  presence  is  to  be  accounted  for,  it  appears  to  their  Lordships 

th;it  They  cannot  be  construed  so  as  to  contravene  the  plain  inten- 

aring  on  the  face  of  the  regulations  and  forms  relating 

lo  placer  mining,  especially  having  regard  to  the  saving  'and  ex- 

with  which  sect.  17'  concluded.      Their  Lordships,  there- 

re  of  opinion  that  the  placer  miner  on  renewal  holds,  under 

annual  grant,  in  substitution  for  but  not  in  continuation  of 

hi-  nriirinal  grant.      He  has  no  absolute  right  to  renewal.      He 

has.  no  doubt,  a  preferential  right  of  renewal,  because  no  inter- 

•  T  can  be  in  a  position  to  make  the  affidavit  required  to  entitle 

him  to  a  grant  of  the  claim  so  long  as  the  original  occupant  com- 

s  with  the  requirements  of  his  grant  and  applies  in  due  time 

a   renewal.      Their  Lordships  are  further  of  opinion   that  a 

er  miner  obtaining  a  renewal  grant  in  due  course,  holds  his 

:n  subject  to  all  such  regulations  as  may  be  in  force  at  the 

when  the  renewal  grant  comes  into  operation. 

I  M  some  cases  it  appears  that  for  the  convenience  of  the  miner  a 

renewed    grant   was   issued    during    the   currency   of   an   existing 

ut.      Ir  was  argued  that  the  miner  having  got  possession  of  a 

\\;il  grant  was  not  liable  to  be  affected  by  regulations  not  then 

in  force  but  coming  into  operation  before  the  expiry  of  the  exist- 

in-   grant.      Their  Lordships  are  unable  to  accede  to  this  argu- 

ment.     Their  Lordships  think  that  a  renewal  grant  must  be  sub- 

all   regulations  in  force  at  the  -date  when  it  comes  into 

on.       It  was   further  argued   on   behalf  of   the  suppliants 

that    t  n-Oouncil   had  no  power  to  make  regulations 

mini:  the  p'  •   to  pay  a   percentage  on  the  proceeds 

reali:-e,l    fmni    :    -  -      ',   an    imposition   it  was  urg 
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contrary  to  the  twins  of  the  grant  which  could  only  he  imposed 
by  authority  .of  Parliament.  Their  Lordships  do  not  think  that 
there  is  any  substance  in  either  of  these  objections.  The  im- 
position., though  it  may  be  regarded  as- a  tax  in  one  point  of  view, 
is,  in  their  Lordships'  opinion  a  reservation  out  of  the  grant  which 
it  was  con  lie  grantor  as  owner  in  fee  to  make.  And 

their  Lord  gree  with  the  Supreme  Court  in  thinking  that  the 

exp:.  "ex<  iii-Mr  n  in  the  grant  does  not  mean  a  right 

exclu-  Crown,  but  a  right  exclusive  of  all  persons  of 

than  the  Crown. 

In  the  result,  therefore.,  their  Lordships  are  of  opinion  that 
the  appeals  fail. 

Their  Lordships  are  further  of  opinion  that  the  cross-appeal 
on  behalf  of  thi  Crown  fails  also.  That  depends  upon  a  very 
short  point,  1>\  the  Dominion  Lands  Act,  sect.  1)1,  it  was  pro- 
vided that  every  order  or  regulation  made  by  the  Governor-in- 
Council  shall  have  force  and  effect  only  after  the  same  has  been 
pub  !  for  four  successive  weeks  in  the  Canada  Gazette. 
N"ow,  the  regulations  under  which  the  claims  to  be  entitled  to 
the  payment  which  is  the  subject  of  the  cr<>  '-al  had  been 

published  in  four  weeks  from  the  date  of  rhc  first  issue  had  not 
then  expired,  and.  therefore,  it  seems  to  their  Lordship-  impossible 
to  contend  that  those  regulations  bad  been  published  in  the  Gazette 
for  the  period  required  by  the  Act,  and  that  Chappe'le's  renewal 
grant  was  subject  to  them. 

Two  further  contentions  were  advanced  on  behalf  of  the  Crown 
which  do  not  seem  i»  their  Lordships  to  require  a  >enous  answer. 
It  was  said  that  this  exaction  to  which  Chappelle  was  compelled 
to  submit  at  the  peril  of  forfeiting  his  grant  was  a  voluntary 
payment  on  his  part.  It  was  no  more  voluntary  than  the  payment 
which  Custom  House  officials  exact  from  a  traveller  in  respect 
of  dutiabh  iods.  It  was  also  said  that  the  Crown  having  exacted 
thi*  payment  from  Chappelle  could  not.  when  it  w.is  determined 
that  the  Crown  had  no  right  to  the  money,  safely  return  it  to  the 
person  from  whom  it  was  taken,  but  that  there  must  be  a  judicial 
inquiry  which  might  he  prolonged  indefinitely  for  the  purpose  of 
isfving  the  Crown  that  no  one  but  Chapelle  was  entitled  to 
the  refund.  It  is  certainly  a  novel  proposition  that  A,  having 
taken  money  from  I',  wrongfully  is  entitled  before  he  restores  it 
to  B,  to  proof  of  his  title.  This  contention,  though  it  seems  to 
have  found  favour  with  the  Court  of  first  instance,  is,  in  their 
Lordships'  opinion,  contrary  to  principle. 

INJUNCTION.  ,-OUDACE    V.    ZoBEL.1 

0.   Where  a  plaintiff  has  exercised  a  definite  statutory  right 
to  apply  for  a  lease,  he  is  entitled  to  an  injunction  to  restrain 

1   Now  South  Wales,  aff.,   16th  December,  1898,  68  L.  J.  R.,  n.s.,  47. 
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<.|MM-atinii.-  which  may  have  :  injuring  or  destroying 

t-mattor  of  liis  application  \\liilc  i         -till  pending. 


MONT1IKAL   GAS   COMPANY. 

KK.M  I    TO   (IT  Ol'l     <;  V^. 

"MONTH EAT.  GAS  Co.  v.  (\\uiEUx.1 

1.   By  the  true  construction  of  sect.  20  of  the  Cana<la  Act 

Viet,  ch.  183),  borrowed  from  the  Gasworks  Clauses  Act, 

1s  IT  (Tmperinl  Parliament),  the  appellant  company  is  author- 

d  to  cease  supplying;  the  respondent  with  2;as  at  any  of  his 
In  .uses  on  hi^  neglect  to  pay  ii^  bill  for  any  one  of  them. 
There  is  nothing  in  the  section  to  limit  the  authority  of  the 

'ipany  to  the  particular  building  in  respect  of  which  there 
has  been  default,  and  such  a  limitation  cannot  be  implied. 

>  STATUTES:  Construction. 

MUNICIPAL    CODK. 

* 

>  .   LEGISLATURE:  Legislative  poire  is  "  Railways." 


1   Supr.   C..   Canada.   2?th  July,   1899.   L.  R..   1899.  App.   Cas..   589. 
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See  RESPONSIBILITY  :  Exercise  of 
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RULES. 


NAVIGATION. 


OF     .\«>K\YK<;iA.\     S.S.    "  NOKMAND1E  "    V.    OwNEKS    OF 

BKITISII   S.S.   "PEKIN/'  RE  THE  "  PEKIN." 

1.   Article  2  2nd  of  the  Maritime  Rules,  which  relates  to  vessels 
"cr*  so   as    i<>   involve  risk  of  collision/'  must  be   distin- 

guished in  iis  application,  (1)  as  regards  vessels  navigating 
to  open  sea;  (2)  as  regards  vessels  passing  along  the  winding 
channels  in  rivers.  In  the  latter  case  the  vessel  must  follow, 
and  must  be  known  to  intend  to  follow,  the  curves  of  the  river 
bank  :— 

2.  The  defendant  vessels,  though  she  ported  her  helm,  kept 

the    course    prescribed    by    the    nature    of    the    locality;    and 

_  at  the  moment  of  porting,  the  vessels  wciv  -'<,t  crossing  vessels 

within  the  meaning  of  art.  22nd  since  the  reasonable  inference. 

having  regard   to  the  locality  and  their  previous  courses,  was 

that  they  would  avoid  collision. 

• 

NATURALIZATION. 

Sec   LEGISLATURE:    Eod  vo.,  Cunningham  v.  Tomey  Homm/i. 
British  Columbia,  L.R.,  1903,  Appeal  Cases,  151,  15G. 

NEGLIGENCE. 

See  RESPONSIBILITY:    Exercise  of  statutory  powers. 


1  China  and  Japan,  aff.,   3rd  July,  1877,  L.  R.,   1897,   App.  Cas.,   T.32. 
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<    VVdMTAI.  AM)   riVII.   .iritlSDICTIOX. 

Al.l-.XANDKK    KT   Al..    V.    lil{.\SSAKI>   ET  AL.1 

1.  Uiulc-r  Jic'visul  tStatuto  ol'  (Jin  In  c,  til.  i\.,  oli.  1.  every 
•  l.crec  f<>r  tin-  canonical  erection  of  a  new  parish  which  i* 
valiil  according:  to  ece  i-'al  law  is  sufficient  foundation  for 

proceedings  with  the  '  E  obtaining;  the  civil  recognition  of 


I    '.'  ;  I,.  R..    189o.    App.    Cns..    301- 

I..  T.  i:  . 
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iliat  parish.  Xo  objection  thereto  can  be  taken  on  the  ground 
of  antecedent  irregularity  of  procedure. 

2.  Proceedings  before  the  commissioners  of  the  diocese  with  a 
view  to  such  civil  recognition  are  not  subject  to  the  review  or 
control  of  a  court  of  justice. 

0.  An  objection  to  the  formation  of  a  new  parish,  on  the 
ground  that  one  of  the  old  parishes  dismembered  for  that  pur- 
pos  in  debt,  is  valid  under  sect.  3380  of  Revised  Statin.  s 

of  (Jin  IK  c,  but  where  the  debt  relied  on  was  contracted  by  the 
Fahriijiic,  it  must  be  proved  that  the  Fabrique  was  unable  to 
pay  ii.  ;md  that  a  levy  on  the  Roman  Catholic  freeholders  of 
llie  parish  has  been  duly  authorized. 

•1.  A  debt  of  the  ••Fabrique"  is  not  a  debt  of  the  parish 
within  sect.  3380  of  the  Revised  Statutes  so  as  to  prevent  the 
division  of  Ihe  parish  till  it  is  paid. 

LORD  MACNAGIITEX,  page  307: — It  was  not  disputed  at  the  Bar 
that  the  decree  of  the  Archbishop  was  a  good  and  valid  decree 
for  all  ecclesiastical  purposes,  and  that  the  parish  of  St.  Blaise 
"has  been  cononically  erected.  '  The  argument  on  behalf  of  the 
appellants  was  that  the  ecclesiastical  authorities  were  not  properly 
put  in  motion,  and  that  although  it  was  not  competent  for  the 
court  to  set  aside  the  canonical  decree,  .the  court  was  at  liberty  to 
inquire  into  the  proceedings  which  gave  rise  to  it,  and  they  con- 
tended that,  if  these  proceedings  were  found  not  in  accordance 
with  the  provisions  of  the  law,  the  decree  could  not  he  treated 
as  a  decree  available  for  the  purpose  of  founding  civil  recognition. 

Their  Lordships  cannot  take  this  view.  It  appears  to  them 
that  the  provision  in  question  is  not  a  limitation  on  the  jurisdic- 
tion of  the  ecclesiastical  authorities,  or  a  condition  precedent  to 
validity  of  all  subsequent  proceedings.  It  is  rather  in  the 
nature  of  a  rule  of  procedure,  and  in  their  Lordships'  opinion,  it 
is  for  the  ecclesiastical  authorities,  and  for  them  alone,  to  decide 
as  to  the  validity  of  any  objection  founded  on  alleged  non-compli- 
anrr  with  it. 

In  connection  with  this  point  it  will  not  be  out  of  place  to 
observe  that  the  articles  relating  to  the  civil  erection  of  parishes 
from  the  subject  of  a  separate  and  distinct  sub-section.  The  first 
article  in  that  sub-section  in  its  opening  words  speaks  of  "Every 
decree  for  the  canonical  erection  of  a  new  parish."  The  words 
are  general.  There  is  nothing  referring  them  back  to  what  has 
gone  before,  or  confining  the  case  to  a  decree  made  in  the  manner 
prescribed  by  the  preceding  sub-section.  It  seems  to  their  Lord- 
ships, therefore,  that  according  to  the  grammatical  construction 
of  the  language  of  this  sub-section,  as  well  as  according  to  the 
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if  (lie  innt'ter,  ev-  il  erection 

of  ;i  new  |i;n-ish.  which  is  valid  according  to  •  utical  law,  is 

M  - ii'lii'ient  foundation  for  proceedings  with  tho  view  of  obtaining 
-nition.      Otherwise  a  canonical  decree,  valid  according 
f"  •  istical  law,  but  having  the  defect  or  flaw  which  the  ap- 

pellants attribute  to  the  Archbishop's  decree  in  this  case,  would 
fur  ;ill  time  be  a  bar  to  civil  recognition.      For  there  are  no  means 
;ng  this  defect  or  getting  rid  of  the  difficulty. 
'i'  Txirdships  have  dealt  with   this  matter  because  it  is  of 
1  interest,  and  it  formed  the  principal  subject  of  the  argu- 
m.'iits  addressed  to  them.      At  tho  same  time  they  desire  to  say 
flint  they  see  no  reason  to  differ  from  the  conclusion  of  the  learned 
of  the  Court  of  Queen's  Bench,  who  have  held  that  pro- 
lings  before  the  Commissioners,  in  accordance  with  the  statu- 
tory provisions  relating  thereto,  with  a  view  to  the  civil  recognition 
of  a   new  parish   are  not  subject  to  the  review   or  control   of   a 
court  of  justice.       The   functions  of  the   Commissioners   in   this 
;>ect  are  simply  to  inquire  and  report  to  the  executive  Govern- 
'it,  and,  although  they  are  empowered  to  dismiss  an  opposition 
made  to  the  civil  recognition  of  a  canonical  decree,  they  are  re- 
quired to  report  the  dismissal  to   (he  Lieutenant-Governor  when 
v  transmit  the  canonical   decree   to  him.      Persons  who  may 
consider  themselves  aggrieved  by  the  dismissal  of  their  opposition 
a ro  not  without  remedy.      But  their  remedy  is  not  to  be  sought 
in  a  court  of  law.     It  appears  from  the  judgment  of  Wurtcle,  .'.. 
well  as  from   Baudry,  J.'s  Treatise  (page  51),  that  it  is  the 
practice  for  the  executive  Government  before  granting  civil  recog- 
nition   to    listen    to    all    remonstrances   and    objections    properly 
'light  before  them.       "  In   all   such   cases,"  says  Wurtele,  J., 
"the  parties  are  always  heard  and  the  circumstances  are  carefully 
considered   before  any   action   is   taken.       It   is   within   my   own 
knowledge,"   he   adds,    "that   on  several   occasions,   after   having 
•ndered   the   objections  made   to    the   civil   erection,    the   Lieu- 
mt-Governor,    on    the    advice   of   the    Executive    Council,   has 
lined   to  issue  the  proclamation   and   to  give  civil  effect  to   a 
nonical  Decree." 

T   e  objection   founded   on   the   alleged   debt   of   the   parish   of 
Jean  I'Evangeliste  is  a  more  serious  objection  in  a  legal  point 
w.      For  article  3380  provides  that  nothing  in  the  chapter 
sha.ll  extend   to   any   parish   which   has   contracted   debte    for   the 
n   of  churches  or  parsonage  houses  therein   until    the  said 
•is  are  paid  and  satisfied.      In  the  present  case,  however,  the 
alleged  debt  is  not  a  debt  of  the  parish.      It  was  not  contracted 
by  the  parish.      It  was  contracted  by  the  Fabrique,  and  the  Fa- 
me apparently  has  sufficient  means  to  discharge  the  debt,  or 
'inch  of  it  as  remains  unpaid,  by  the  stipulated   instalments, 
'•>ut  throwing  any  part  of  it  upon  the  parish.       A  debt  of  the 
Falui.  ,,  no  doubt,  become  a  debt  of  the  parish.       But  to 
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brin-  about  that  result  t\vo  filing  must  concur.  In  the  first 
plan  ilic  Fabrique  must  ascertain  the  impossibility  of  paying  the 
debt  by  mean?  of  the  revenues  at  its  disposal,  and  in  the  next 
place  it  must  obtain  an  authorization  for  a  levy  upon  the  i;<>m;in 
Catholic  freeholders  of  the  parish  at  a  meeting  of  the  parish 
regularly  called. 

PARLIAMENT. 

See  LEGISLATURE. 

PARTNERSHIP. 

ADMINISTRATION. 

THIMBLE  v.   GOLDBET;*;.' 

1.  The-  ivspomhnt.  and  the  two  appellants,  under  a  partner- 
ship an-a lament  in  1902,  bought,  with  a  view  to  resale,  the 
properties  of  H.,  consisting  of  stands  or  plots  of  land  laid  off 
for  building,  and  slums  iu  a  company  entitled  to  other  stands 
in  the  same  locality.      The  appellants,  apart  from  the  respon- 
dent, purchased  the  company's  other  stands  and  made  profits. 

2.  In  a  suit  by  the  respondent  for  an  account  thereof,  the 
court  below  held  that,  though  the  stands  so  purchased  were  not 
within  the  scope  of  the  partnership  of  1002,  they  were  con- 
nected with    it   indirectly;   that   the   purchase  thereof  by  the 
appellants  was  secret  and   injurious  to  the  common   interest, 
and  that  the  respondent  was  entitled  to  share  in  the  benefit 
thereof:— 

3.  This  judgment  cannot  be  supportrd  on  authority  or  on 
any  recognized  equity. 

4.  The  purchase,  not  being  within  the  scope  of  the  partner- 
ship, was  not  shown  to  have  been  in  rivalry  or  any  other  con- 
nection therewith,  nor  in  any  way  injurious  thereto. 

LORD  MACNAGHTEK,  page  499: — The  purchase  was  not  within 
the  scope  of  the  partnership.  The  subject  of  the  purchase  was 
not  part  of  the  business  of  the  partnership  or  an  undertaking  in 
rivalry  with  the  partnership,  or,  indeed,  connected  with  it  in 
any  proper  sense. 

Page  501: — No  authority  was  cited  in  support  of  the  conclusion 
at  which  the  Court  of  Appeal  arrived.  But  there  are  several  cases 
in  which  arguments  similar  to  those  which  prevailed  with  that 

1  Transvaal,   rev.,  IGth   July,   T..R.,   1906,   App.  Oas.,  494;    95  L.T.  Rep.. 
163;    75  L.  J.  R.,  n.s.,  92. 
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('nun    have    l>.vn   ur^'d,   ami    urged    i;:  :' illy.        Perl 

inoM    inslniri  .11.'*:      D-.IH    v.    Mn<-l>  .     an      '  v. 

'•/.:         Tllf    two    casi  <    lia\r    inlli-ll     ill    common,    all'l     H     \V,11    be 

<iillit  ii'iii   t  '  refer  to  the  latter. 

In  '  v.  Slewarl?  which  was  ;in .appeal  from  two  concurrent 

judgments  in  Scotland,  three  gentlemen,  Reid,  Ca.c>'*ls  and  Stewart, 
were  partners  in  an  undertaking  called  the,  Glasgow  Iron  Company. 
The  contract  of  co-partnership  contained  an  article  forhidding  any 
partner  to  assign  his  interest,  or  give  any  person  or  persons  a 
rii:lit  to  interfere  with  the  business,  and  declaring  further  that 
any  Mich  assignation  should  be  of  no  effect  as  regards  the  com- 

rlaring  that  on  the  retirement 

of  a  partner,  the  remaining  partners  should  have  power  to  buy 
his  interest  at  amount  standing  to  his  credit  at  the  last  1'alance. 
1 1  ;d  sold  all  his  interest  to  Stewart.  Reid's  name,  however, 
remained  on  the  books  and  he  signed  all  deeds  relating  to  the 
I'U-imss  until  his  death,  which  occurred  seven  years  after  the 
-ale.  Cassels  was  not  till  then  informed  of  the  arrangement. 
When  he  found  it  out  he  claimed  to  participate  in  the  purchase 
"ii  the  ground — (l)that  a  mandate  had  been  given  to  Stewart 
to  buy  Reid's  interest  for  the  partnership:  (2)  that  under  the 
term-  of  the  partnership  -agreement,  the  purchase  could  only  be 

ally  made  with  his  consent;    and  (3)  that  Stewart  had  secretly 

;iiired  a  benefit  for  himself  within  the  scope  of  the  partnership 
business.  It  was  held  that  the  alleged  mandate  was  not  proved. 
I'.ut  it  was  argued  by  Sir  F.  Herschell,  then  Solicitor-General, 
and  tin'  Lord  Advocate,  that  putting  aside  the  alleged  mandate. 
"  t  •  emcnt  was  entered  under  circumstances  as  entitled  the 

appellant  to  participate  in  it,"  "the  acquisition  of  the  shares  of 

out-;_r»iiiir  partners was  one  of  the  objects  of  the  company." 

"  Apart  from  the  express  terms  of  the  contract,  the  secret  agree- 

nt  liy  whieli  the  respondent  acquired  for  himself  alone  a  benefit 
falliiiLT  within  the  scope  of  the  partnership  business  was  a -breach 

ilie  good  faith  of  the  partnership,  and  when  such  a  benefit  was 

acquin  h  partner  had  a  right  to  demand   that  it  should  be 

d  to  each  of  them  equally,  on  general  principles  it 

\vn-  iile,  having  regard  to  the  fiduciary  relations  due  to 

'i  <>iher.   that  such  an  agreement  should  be  made  behind   the 
r  partii'T."      Without  calling  on  the  respondent,  the 
H  Lord   Selborne,   L.C.,  and  Lords  Penza  nee. 

Blackburn  and    v  -=sed   the  appeal. 

1  MS  thai  the  decision  of  the  Supreme 

MM  of  tin  Transvaal  in  the  present  ease  cannot  stand  with  the 
der'~:nn  in  '  ' /.'  Th'Te  was  at  Icnst  a«  close  a 


i   u 

:'  1881,  '••   App    Gas.,  64. 
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connection  between  the  partnership  and  the  partner's  purchase  in 
that  case  as  there  is  in  this.  In  their  Lordships'  opinion  the 
order  under  appeal  cannot  be  supported  on  authority  or  on  any 
recognized  doctrine  of  equity. 

DUTY  ON  SHARES. 

THE  COMMIS^IOXKR  ON  STAMP  DUTIES  v.  SALTING  ET  AL.1 


5.  Two  persons,  who  were  resident  in  England,  carried  on 
in  partnership  the  business  of  graziers  and  sheep  fanners  in 
Xr\v  South  Wales  by  their  agent;    the  assets  of  the  partner- 
ship business  consisting  of  lands,  live  stock,  etc.      Upon  thie 
'li-nth  of  one  of  the  partners: 

6.  It  was  held,  that  the  share  of  the  deceased  partner  in  the 
business  was  situated  in  ISTew  South  Wales,  the  place  where 
the  business  was  carried  on,  and  that,  therefore,  probate  duty 
was  payable  in  Now  South  Wales  upon  that  share. 

See  ACQVIKSKNOE:    In  articles  of  association. 

PATENT. 

CANCELLATION". 

* 

AFRICAN  GOLD  RECOVERY  COMPANY  v.  HAY.2 

1.  Where  the  High  Court  has  pronounced  a  patent  to  be  in- 
valid, it  can  proceed  to  order  it  to  be  cancelled  through  the 
Attorney  General  is  not  a  party  to  the  action. 

EXPIRATION   OF. 

DOM  i  MI  >x  COTTON  MILLS  COMPANY  v.  GENERAL  ENGINEERING 
COMPANY  OF  ONTARIO.  3 

2.  BY  ilio  Irue  construction  of  sect.  8  of  the  Canadian  Pa- 
tent Act,  ch.  61  of  the  Revised  Statutes  of  Canada,  as  amended 

by  Canadian  Act  55  and  56  Viet.,  ch.  24,  sect.  1,  a  Canadian 
patent  expires  as  soon  as  any  foreign  patent  for  the  same  in- 
vention existing  at  any  time  during  the  continuance  of  the 
Canadian  patent  expires. 


1  New    South    Wales,    rev.,    22nd    .  uly,    1907,    23    T.  L.  R.,    723. 

2  Transvaal,  aff.,  22nd  June,  1904,  91  L.  T.  R.,  214. 

3  Supr.  C.,   Canada,  rev.,   23rd  July,   1902,  L,.   R.,  1902,  App.  fas.,  570; 
87   L.  T.  R.,    186;     71    I,.  J.  R.,    n.s.,    119;     18    T.  L.  Rep.,    766. 


I1  VI  I..YI 
;;.    A    Jlriii-li   |i;i  a   f.  u-    1-11   palm:    \\llliili  tin-  UK  alii  ng  of 

<  lanadian  I'aimt  Art. 

LOUD    LiNULiiY,  page  573:- -It  is  cnm  -i.iiinl,  and   their 

L.-rdsliips  concur  in  the  view,  that  a  l'<  paimi  is  a  foreign 

[talent  \\nhin  the  meaning  of  the  Canadian  Patent  Act;  and  that 
i  hi-  I  British  patent  and  the  Canadian  patent  wore  for  the  same 
invention,  and  that  the  former  expired  in  March,  1897.  The 
whole  question,  therefore,  turns  on  the  meaning  and  legal  effect 
he  words:  "  under  any  circumstances,  if  a  foreign  patent  exists, 
tin-  Canadian  patent  shall  expire  at  the  earliest  date  on  which  any 
foreign  patent  for  the  same  invention  expires." 

The  words  ''if  a  foreign  patent  exists"  invite  the  question— 
When — what  time  is  referred  to?    The  Supreme  Court  have  held 
a  majority)  that  these  would  refer  to  the  date  of  the  applica- 

•i  for  the  Canadian  patent;  the  Exchequer  Court  held  that  they 

<Tred  to  the  date  of  the  grant  of  the  Canadian  patent.  This 
last  construction  is  sufficient  for  .the  appellants  in  this  particular 

••;  but  their  counsel  contended  that  even  this  construction  is 
t"o  narrow,  and  that  the  words  refer  to  any  time  during  the  con- 
tinuance of  the  Canadian  patent,  the  duration  of  which  is  made 

depend  on  the  earliest  termination  of  any   foreign  patent  for 

same   invention.      Their   Lordships  are  of  opinion   that  this 

wide  construction  of  the  words  is  the  true  one.      They  are  unable 

to  discover  any  sufficient  reason  for  putting  any  more  restricted 

moaning  on  the  words.       The  language  is  clear  and  imjHTativc. 

Their  Lordships  can  only  understand  it  as  declaring  that  under 

umstauces,  as  soon  as  any  foreign  patent  for  the  same  invention 

;res,  the  Canadian  patent,  if  then  existing,  shall  expire  also. 

"V  can  find  no  limit  as  to  time  except  that  the  foreign  patent 
must  both  exist  and  expire  after  the  Canadian  patent  has  been 

nted,  and   before  it  has  ceased    from   any  other  cause.      The 
I      nch  version  of  the  Act  is,  if  possible,  even  clearer  than  the 
Knirlish  version.      Both,  however,  express  the  same  meaning. 
The  Supreme  Court  were  naturally  influenced  by  a  prior  decision 

theirs  on  sect.  8  as  it  stood  in  its  original  shape.  In  Drcschel 
v.  .!;/</•  Incandescent  Light  Manufacturing  Co.*  it  was  held  that 

ilar  words  in   the  original  section   referred  to  the  date  of  the 

nt,  and  that  a  foreign  pajent  obtained  subsequently  to  tho 
grant  of  a  Canadian  patent  on  expiring  during  its  continuance 
did  not  affect  its  duration. 

Their   Lordships   do   not   think    it   necessary   to    reconsider   the 

•;   but.   assuming   it   to   have   l>een    correct,   having   regard    to 

.   $  as  it   then   stood,  they  are  unable  to  concur  in   tlio  view 

that  in  sect.  S  as  it  now  stands  tho  date  of  thr  application  ha? 

Income  the  date  to  which  tho  last  clause  applies. 

1    6»Ex.    C   R..    B.T;     2R    Sup.    C.    R..    60S. 
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I  OK    MIl'KOVEMENTS. 

BROWN   ET   AL.    \'.    JACKSON.1 

4.  When  a  patent  is  not  for  a  new  machine,  but  for  improve- 
ments upon  the  mechanism  of  an  old  and  known  machine,  the 
exclusive  right  of  the  patentee  cannot  be  permitted  to  exceed 
the  exact  terms  of  his  specification. 

INFRINGEMENT. 

I    "XSOLTDATKD   CAR  HEATING   COMPANY  V.    CAINE.2 

5.  In  an  action  for  infringement  of  a  patent,  if  the  merit 
of  the  invention  consists   in   the   idea   or   principle   which    is 
embodied  in  it,  and  not  merely  in  the  means  by  which  that 
idea  or  principle  is  carried  into  effect,  the  patentee  must  show 
that  th<-  idea  or  principle  is  new;    and  must  fail  if  the  merit 
of  his  invent  ion  lies  merely  in  a   new  combination  of  known 
features. 

G.  Where  the  appellants,  patentees  for  improvements  in  hose- 
coupling,  had  produced  a  couple  of  pipes  or  hose  attached  to 
two  railway  cars,  so  as  to  secure  a  steam-light  fastening  which 
would  permit  an  automatic  separation  of  the  two  ends  when 
the  cars  were  uncoupled ;  while  the  respondent's  coupler  was 
in  all  material  respects  the  same  as  the  appellant's  and  pro- 
duced tin.  same  result,  but  oinittted  the  use  of  one  particular 
feature  rallied  a  "  rib v  or  hinge-joint,  which  was  proved  to 
have  been  a  very  material  element  in  the  success  of  the  appel- 
lant's coupler,  their  specification  showing  that  they  never  con- 
tempi  at  rd  its  omission,  or  that  their  invention  could  be  operated 
\vithout  it:— 

7.  It  was  held,  that  there  had  been  no  infringement,  for 
the;  respondent's  coupler  was  shown  1"  have  been  a  different 
and  a  new  way  of  achieving  the  end  contemplated  by  the 
appellant's  coupler. 

LORD  DAVEY,  page  517: — In  Proctor  v.  Bennis,5  Cotton,  L.J.. 
says:  "  Tn  my  opinion  omissions  and  admissions  may  he  very 
material  in  considering  whether,  in  fact,  the  machine  of  the 
defendant  is  an  infringement  of  the  combination  which  the  plain- 


1  Ceylon,   rev.,    18th    May,    1895,    L,.  J.  R.,   n.s.,    180. 

2  Quebec,  aff.,  5th  August,  190?,,  L,.  R.,  1903,  App.  Gas.,  509;   89  L.  T.  R. 
224;  72  I,.  .1.  R..  n.s.,  110:  Ifl  T.  L.  K<>n.,  (592. 

3  1887,  36  Ch.  D.,  240,  page  956. 
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till  chums;    but.  if  the  defendant    really   h  n   tho  substance 

an             ice  of  the  plaintiff's  -  men-  f;u-t  that  eer- 

-  arc  omitted,  or  certain  pi  Mimt.  prevent  his 

machine   from   being  an   infringement  of  tin-   plain!  iiT's  patent." 
\"i    to  multiply  quotations,  their  Lordships  will  only  cite  fur- 
ther what  was  said  by  a  learned  judge  in  Scotland,  where  the  patent 
law  is  the  same  as  in  this  country.     In  Cirt/nc  v.  Drysdalc,1  Lord 
<>nt  Inglis  said  :    ''  1  am  not to  be  understood  as  say- 
in  ur  that  an  infringer,  by  merely  omitting  some  immaterial  part  of 
the  mechanism   described  in  the  specification,  or  substituting  for 
such  immaterial  part  some  mechanical  equivalent,  will  escape  con- 
if  his  machine  contains  all  the  essential  and  characteristic 
iires  of  the  patented  combination.      But  if  in  the  machine  of 
;ed  infringer  any  material  part  of  the  patented  combination 
tted,   then   the  combination   used   by   t'he  alleged    infringer 
different  combination  from  that  of  the  patentee.'     The  omis- 
D  of  the  material  part  may  be  an  improvement  or  the  reverse. 
possibility  of  dispensing  with  it  may  be  a  valuable  discovery, 
the  omission  may  be  made  merely  for  the  purpose  of  avoiding 
infringement,  but  in  either  case  the  combination  of  the  patentee 
nus  an  essential  part  of  it  is  no  longer  his  combination." 
Page  519 : — In  determining  the  question  whether  the  substance 
the  invention  is  taken,  it  is  important  to  consider  the  position 
she  patent  with   reference  to  the  previous  knowledge  on  the 
subject.      For,  if  the  merit  of  the  invention  consists  in  the  idea 
'rinciple  which  is  embodied  in  it,  and  not  merely  in  the  means 
which  that  idea  or  principle  is  carried  int'o  effect,  a  machine 
eh  is  based  on  the  same  idea  or  principle  may  be  an  infringe- 
at,  although   the  detailed  means  adopted   for  carrying  it  into 
r  may  be  somewhat  different. 
> 

ItKillT  TO   EXTENSION. 

SEMET  A;NB  SOLVAY'S  PATENT.* 

8.  The  lapse  or  expiration  of  foreign  patents  arc  circum- 
nces   to  bo  considered   in  considering   the   question   of  the 
nsion  of  British  patent,  but  are  not  exclusive  against  such 
nsion. 


CART,  PTKI-EK'S   PATENT. 


(.i.  In  considering  a  petition  for  the  prolongation  of  a  patent 

in  thi<  country  the  fact  that  several  foreign  patents  in  respect 

:ho  same  invention  have  already  expired,  jjnd   that  the  En- 


3   R^P.  Pat.  Cns..  65. 
•h  December.  1S94.  71    T.    T.   TV.  674;   €4  T-.  J.  R..  n.s.,  41. 
.   72   T,.   T.   R..   782. 

P.  r.  20 
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glish  patent  is  the  only  one  surviving,  though  not  an  insuperable 
objection  to  a  prolongation  is  one  wJiich  the  Judicial  Committee 
will  consider  as  a  serious  obstacle  to  granting  a  prolongation, 
unless  very  strong  grounds  for  doing  so  are  shown. 

BOWES-BARFF  PATENT.1 

10.  An  extension  of  a  patent  will  not  be  granted  to  assignees 
when  the  inventor  has  no  legitimate  interest  in  making  the 
application  himself. 

r 

LORD  WATSON,  page  37: — There  is  no  case  in  which  this  Board 
has  granted  an  extension  of  a  patent  to  an  assignee  which  did 
not  directly  or  indirectly  tend  towards  the  benefit  of  an  original 
inventor,  who  would,  had  there  been  an  assignment,  have  been  in 
a  position  to  claim  an  extension  himself. 

HOPKINSON'S  PATENT.Z 

11.  Though  the  Patents,  Designs,   and   Trade  Marks   Act, 
1880,  has,  by  its  definition  of  "  patentee,"  confirmed  the  right 
of  the  assignee  of  a  patent   to  petition  for  its  prolongation, 
assignees  are  not  thereby  placed  on  the  same  footing  as  in- 
ventors;  and  where  the  inventor  has  been  adequately  remu- 
nerated, an  assignee  who  has  not  assisted  to  bring  out  or  per- 
fect an  invention,  but  has  bought  it  as  commercial  speculation, 
has  no  claim  for  a  prolongation  because  the  patent  has  proved 
unremunerative  to  him. 

CURRIE  AND   TlMMINS*   PATENT.3 

12.  A  patent,  of  great  merit,  in  the  perfecting  and  introduc- 
tion- of  which  the  patentee  had  incurred  loss,  and  which  could 
•only  gradually  replace  existing  machinery  was  considered   a 
.proper  case  to  advise  Her  Majesty  to  grant  an  extension  for  a 
term  of  ten  years. 

PARSONS'  PATENT.* 

13.  Prolongation  for  five  years  granted  to  a  patent  of  con- 
spicuous merit,  by  which,  in  one  form  of  its  application  both 
at  home  and   from   the   foreign  patents  for  the  invention,  the 

1  10th  July,  1895,  73  K  T.  R..  36. 

2  16th  December,  1896,  75  T,.  T.  R.,  462;  66  L,.  J.  R.,  n.s.,  38;  13  T.  L. 
Rep.,  127. 

3  9th  December,  1897,  67  L,  J.  R.,  n.s.,  63. 

4  14th  May,  1898,  67  "L.  J.  R.,  n.s,,  55. 
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pah'  had,  if  all"\\aner  were  made  for  hid  services,  made 
little  if  any  profit,  and  in  another  applieation  the  profit  would 
depend  on  the  success  of  a  company  which  had  not  started 
operations,  and  the  prosperity  of  which  would  depend  largely 
on  the  prolongation  of  the  original  patent. 

IN  RE  THOKNYCKOFT'S  PATENT.' 

11.  Where  letters  patent  had  been  granted  for  "improve- 
ments in  steam  generators,"  and  it.  was  shown  that  the  invention 
.consisted  of  the  combination  of  various  parts,  all  or  most  of 
which  were  admittedly  not  new  at  the  date  of  the  letters  pa- 
tent; an  extension  was  refused  in  the  absence  of  evidence  that 
the  invention  was  of  unusual  merit. 

15.  Where   patentees   had   incurred  losses,   these  cannot    be 
r<  uarded  as  evidence  of  inadequate  remuneration  or  attribut- 
able to  unskillfulness  in  conducting  their  business. 

HENDERSON'S  PATENT.2 

16.  Where  the  petitioners  are  assignees  who  have  purchased 
the  patent  as  a  commercial  speculation,  and  the  accounts  do 
not  show  clearly  the  profits  made  by  the  inventor  or  by  the 
petitioners,  a  petition  for  £he  extension  of  the  patent  will  be 
refused. 

IT.  Where  the  patentee  has  failed  to  push  the  invention  in 
this  country  in  the  earlier  part  of  the  life  of  the  letters  patent, 
and  foreign  patents  have  expired,  it  will  require  a  very  strong 

e  to  induce  the  Judicial  Committee  to  recommend  a  pro- 
longation of  the  patent,  though  such  circumstances  are  not  in 
themselves  conclusive  against  the  petitioner. 

PEACil's    PATENT.3 

18.  The  extension  of  letters  patent  is  an  indulgence,  and, 
on  a  petition  for  extension,  the-  rule  laid  down  by  the  Judicial 
Committee  must  be  strictly  followed,  and  no  adjournment  will 
K  granted  in  order  that  information  which  ought  to  be  before 
the  Board  may  be  supplied. 

1   25th  February.  1899.  I..  R..  1899.   App.  Gas..   415;     68  L.  J  R..  n.s..   68 
•J   1P,th  July.  1901.  85  L,.  T.  R.,  359;   70  T,.  J.  R..  n.s,  119;   17  T.  L.  Rep.. 
676. 

3  18th  December,   1901.   87  L.  T.    R..   153;    76  I..  J    R..  n.s..  98. 
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WUTERICH'S    PATENT.1 

19.  On  a  petition  for  the  extension  of  a  patent  the  accounts 
must  be  presented  in  a  complete  and  intelligible  form. 

20.  An   applicant  will   not,    be   permitted,   except   in   very 
special  circumstances,  to  supplement  the  accounts  by  oral  evi- 
dence :if  the  hearing. 

VAN  GELDER'S  PATENT,  IN  RE  THOMPSON.2 

21.  Where  it  appeared  that  the  patented  invention  had  n.> 
exceptional  merit   and    involved   no   new   principle,    that    the 
assignee  of  the  patents  had  neither  by  himself  nor  his  agents 
displayed   suitable   energy  and   business   capacity   in   pushing 
thorn,  and  that  the  inventor- was  dead  and  could  not  possibly, 
if  living,   have  derived  advantage  from  their  extension: — It 
was  held  that  the  prolongation  must  be  refused. 

22.  The    merit    which    entitles    a    patentee    who    has    been 
insufficiently  remunerated  to  ask  for  an  extension  of  a  patent 
must  be   of   an   exceptional  character,    different   in  kind   and 
degree  from  the  merit  which  is  sufficient  to  sustain  a  patent. 

23.  An  extension  will  not  be  granted  when  the  original 
inventor  has  died  after  having  made  an  assignment  of  all  his 
interest  in  the  patent,   so  that  neither  he  nor  his  estate  can 
derive  any  advantage  from  the  extension. 

LORD  MACNAGHTEN,  page  177: — The  principal  objection  is  that 
the  invention  as  explained  by  Mr.  Thompson  has  not  that  excep- 
tional merit  which  would  justify  their  Lordships  in  recommend- 
ing a  prolongation.  The  mciTt  which  entitles  a  patentee  who 
has  been  insufficiently  remunerated  to  claim  an  extension  is  dif- 
ferent in  kind  and  degree  from  that  which  is  enough  to  sustain 
a  patent.  In  the  present  case  no  new  principle  is  involved.  There 
is  noiliiua-  that  can  be  called  ivnl  invention.  Indeed,  it  would 
seem  that  any  workman  of  ordinary  skill,  having  his  attention 
called  to  a  Cyclone  machine,  and  being  told  that  its  height  was 
a  serious  inconvenience.  M!;;_:ht,  by  a  few  practical  experiments, 
requiring  liille  thought  and  little  expenditure,  have  arrived  at  the 
same  conclusion  as  Van  Gelder. 

It  is  not,  perhaps,  otherwise  than  significant  that  Mr.  Thompson, 
who  is  a  .patent  agent,  »and  does  not  pretend  to  be  an  inventor, 
claimed  at  the  Bar  that  he  was  substantially  the  inventor  of  the 


1  18th  February,  1903,  88  L.  T.  Ti.,  306;  72  L.  J.  R.,  n.s.,  60. 

2  14th  February.  1907,  I,.  R..  1907,  App.  Gas.,  174;  76  L.  J.  R.,  n.s.,  44; 
96  L.  T.  R.,  333;  L.  R.,  1907,  App,.  Gas.,  174. 
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Tornado,  and  ,,•!>  to  his 

IB  txi  Van  ' 

In    :'>.•  nrxt  place,  there  hns  been  little  energy  and   not   much 

ke  capacity  displayed  in  pushing  the  »n,  assuming 

tint  it  was  ever  worth  pushing.     It  matters  little  whether  the  fault 

lay   \\ith   Mr.  Thompson  or  the  people  Mr.  Thompson  employed. 

Lv  HE  FKIEZE-(JUEEN'.S  PATENT.' 

24.  I'nder  tlir  Patents  Act,  1883,  the  Board  has  no  power 
t<>  <  liirrtain  a  petition  for  extension  where  there  has  not  been 
any  advertisement  as  prescribed  by  sect.  25,  sub-sect.  1.  It 
ha-  no  power  to  dispense  with  the  express  provisions  of  a 

LORD  KOBERTSON,  page  4fiO : — It  is  not  within  the  competency 

of  this  Board  to  entertain  a  petition  for  extension  when  there  has 

n  any  previous  advertisement.      In  sect.  25,  sub-sect.  1,  of 

; tents  Act,  1883,  the  words  are:  "A   patentee  may,  after 

-ing   in  manner  directed   by   any   rules  made   under  this 

'on.''     The  Board  has  occasionally — as  in  the  case  of  Lindon's 

.'-'  where,  before  any  rules  had  been  under  the  Act  of  1883, 

r   Lordships  allowed   the  'advertisements  required  by   the  old 

rules  to  be  inserted  after  the  petition  had  been  presented — made 

ion,  in  very  special  circumstances,  of  some  of  the  provisions 

of  the  rules,  but  if  their  Lordships  were  to  do  what  they  are  now 

•d  to  do,  they  would  he  dispensing,  not  with  rules,  but  with 

ite.      The  application  must  he  refused. 
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IVALKXT  TO   CASH. 

LAROCQUE  v.  BEAUCHEMIN  ET  AL." 

1.   Any    buna   fide    transaction   between    a   company    and    a 

ler,  which  amounts,  in  fact,  to  a  payment,  is  a  "  pay- 

;    in  cash  ''  within  art.  4772,  sect.   1,  of  the  "Revised  Sta- 

tun  -  of  Quebec,  which  is  equivalent  to  sect.  25  of  the  English 

-  Act,  1S67. 

D  MACNAGHTKN,  page  475: — Their  Lordships  are  not  pre- 

-<?nt  from   the  decision   in   Spargo's  Case.4     It  is  a 

i  of  the  highest  authority.      It  was  pronounced  hy  James 


1  rx>7.   T-.R..  App.   Cas.,  1907.   460;    76   T,.J.R..  n.3..  105 

2  1S07.   1  1   T^-p.  Pat.  Cas.,  643. 

April.    1397.    76   T,.   T.   R..   41". 
...  153. 
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and  Hellish,  L.JJ.,  and  the  view  which  those  eminent  judges  ex- 
pressed had,  as  appears  from  their  judgments,  the  approval  of 
Selborne,  L.C.  Referring  to  Fotliergill's  Case,1  in  which  sect.  25 
of  the  Act  of  1867  was  considered,  and  in  which  judgment  had 
been  delivered  only  the  day  before  by  the  Lord  Chancellor  and 
the  Lords  Justices,  James,  L.J.,  made  the  following  observations, 
which  are  not  inapplicable  to  the  facts  of  the  present  case :  "  It 
was  said  by  the  Lord  Chancellor,  and  we  entirely  concurred  with 
him,  that  it  could  not  be  right  to  put  any  construction  upon  that 
section  which  would  lead  to  such  an  absurd  and  unjustifiable  re- 
sult as  ill i>,  that  an  exchange  of  cheques  would  not  be  payment 
in  'i-  Unit  an  order  upon  a  banker  to  transfer  money  from 

the  account  of  a  man  to  the  account  of  a  company  would  not  be 
a  payment  in  cash.  In  truth,  it  appeared  to  me  that  anything 
which  amounted  to  what  would  be  in  law  sufficient  evidence  to 
support  a  plea  of  pavilion  f  would  be  a  payment  in  cash  within 

the  meaning  <~>f  the  provision If  a  transaction  resulted 

in  tin's,  that  there  was  on  the  one  side  a  lona  fide  debt  payable 
in  money  at  once  for  the  purchase  of  a  property,  and  on  the  other 
side  a  &o/  1  ial.il iiy  to  pay  money  at  once  on  shares,  so  that 

if  bank  notes  had  been  handed  from  one  side  of  the  table  to  the 
other  in  payment  of  calls,  they  might  legitimately  have  been  handed 
back  in  payment  for  the  property,  it  did  appear  to  me  in  Fotlier- 
gill's Case,1  and  does  appear  to  me  now,  that  this  Act  of  Parliament 
did  not  make  it  necessary  that  the  formality  should  be  gone  through 
of  the  money  being  handed  over  and  taken  back  again;  but  that, 
if  the  two  demands  are  set  off  against  each  other,  the  shares  have 

been  paid  for  in  cash Supposing  the  transaction  to  be  an 

honest  transaction,  it  would,  in  a  court  of  law,  be  sufficient  for 
this  court  sitting  in  a  winding-up  matter.  Of  course,  one  can 
easily  conceive  that  the  thing  might  have  been  a  mere  sham  or 
evasion,  or  trick,  to  get  rid  of  the  effect  of  the  Act  of  Parliament, 
but  any  suggestion  of  sham,  or  fraud,  or  deceit,  seems  to  be  en- 
tirely out  of  ihe  question  in  this  case,  because  everybody  in  the 
company  knew  of  the  transaction;  every  shareholder  of  the  com- 
pany was  present  and  was  a  party  to  the  resolution;  there  was 
no  deceit  practiced  on  the  creditor,  nor  was  there  any  registration 
of  these  shares,  except  as  shares  paid  up.  This  seems  to  me  to 
dispose  of  the  case.  "  It  is  a  general  rule  in  law,"  added  Hellish, 
L.J.,  "  that  in  every  case  where  a  transaction  resolves  itself  into 
paying  money  by  A  to  B,  if  the  parties  meet  together  and  agree 
to  set  on  demand  against  the  other,  they  do  not  go  through  the 
form  and  ceremony  of  handing  the  money  backwards  and  for- 
wards." Even  if  this  line  of  argument  were  less  convincing  than 
it  appears  to  their  Lordships  to  be,  they  would  not  be  disposed  to 
disturb  an  authority  which  has  been  accepted  and  acted  on  for 
more  than  twenty  years.  It  is  to  be  observed  that  in  the  Quebec 

1  28  L,.  T.  Rep.,  124;   L.  Rep.,  S  ch.,  270. 
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iutc  the  expression  "  paid   in  cash"  occurs  in  one  place,  and 

'  paid  in  cash  into  the  treasury  of  the  company  "  in  another,  from 

which  it  may  be  inferred  tlmt  ''payment  in  cash"  does  not  neces- 

sarily and  in  all  cases  mean  payment  into  the  "treasury  of  the 

company." 


H  SYDXKY  INVESTMENT  Co.  v.  HIGOIXS  ET  Ai..1 

-.  \\  here  there  is  a  sum  of  money  in  the  hand*  of  tin;  vendor 
to  a  company  specifically  appropriated  to  the  payment  of  the 
subscribers'  shares  in  the  company,  and  the  company  gives 
<lit  for  that  amount  to  the  vendor  and  gets  credit  for  tluit 
amount  of  purchase  money,  the  shares  are  paid  for  "  in  cash  ' 
within  the  meaning  of  sect.  57  of  the  New  South  Wales  Com- 
panies Act,  which  is  identical  with  sect,  25  of  the  English  Com- 
panies Act,  1S6T. 

3.  It  is  sufficient  if  the  shareholders  can  show  that  tlh?ir 
-hares  were,  in  fact,  paid-up  to  the  extent  of  the  money  in 
the  vendor's  hands. 

LORD  DAVEY,  page  305:  —  Their  Lordships  do  not  think  that 
the  adoption  and  confirmation  hy  directors  of  a  contract  made 

ore  the  formation  of  the  company  by  persons  purporting  to 
act  on  behalf  of  the  company  creates  any  contractual  relation  what- 

r  between  the  company  and  the  other  party  to*  the  contract, 
or  imposes  any  obligation  whatever  on  the  company  towards  that 

ty.  They  think  that  the  proposition  maintained  by  the  learned 
judge  is  opposed  both  to  the  principle  and  authority,  and  that 
the  judgment  in  the  case  of  re  Johannesburg  Hotel  Compani/.- 
referred  to  by  the  learned  judge,  is  to  the  contrary  effect. 

Page  305  :  —  Their  Lordships  think  that  tins  transaction  was  a 

payment  in  cash  on   the  subscribers'  shares  on  that  date  which 

would  satisfy  the  statute  in  accordance  with  the  decisions  of  the 

Hnulish  courts  in  Spargo's   Case?  and  Pcrrow's   Case*   and   the 

sion  of  this  Board  in  Larocquc  v.  Beaucliemin*     There  was 

urn  payable  by  Cliff  to  the  Company  for  the  specific  purpose 

paying  up  the  shares  and  there  was  a  like  sum  payable  to  the 

•lor  for  purchase  money,  and   it  was  not   necessary   that  the 

parties  should  cro  through  the  form  of  handing  the  money  over  and 

iving  it  back,  or  giving  cross  cheques.      It  is  sufficient  if  the 

shareholders  can  show  that  their  shares  are  paid  up  to  the  extent 

the   money   in    Cliff's   hands,   although   the   payment   was   not 

de  at  the  time  or  in  the  manner  erroneously  imputed  by  the 

directors. 


South  Wales,  .iff..  25th  February.   1S9S.   SO  L.  T.  R.   303. 
2   f.l    1..  T.   Uep..   1891.  1    Ch.,    119. 

3  L.  T.  R«P..  ir,?>:     T,.  Rr-p.,  s  rh..  407. 

4    r.ct   I.    T.   Rep..   211:      T..   Rep..   9   Ch.,   3S.',. 
I.    T     Rep.,   473:      1897.  App.  Cas.. 
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INSOLVENCY  OF  DEBTORS. 

KENSINGTON   LAND   COMPANY  v.    CANADA   INDUSTRIAL   COM- 
PANY.' 

4.  Under  article  1002  of  the  Civil  Code  of  Lower  Canada 
an  action  to  recover  the  balance  of  purchase  money  of  land 
may  be  brought,  although  the  time  for  payment  has  not  arrived 
when  the  drhmr  has  become  insolvent  or  has  diminished  the 
value  of  the  security. 

See  BANKS  AM>  P>A.\KINU:  Payment  of  fraudulent  cheque, 
Presentation  of  cheque  for  payment]  HYPOTHEC:  Eo<l. 
vo.j  INSOLVENCY:  Eod.  vo. 

PETITION  OF  RIGHT. 
See  APPEAL:  Eod.  vis. 

POSSESSORY"    ACTION. 

TITLE  TO   LAXD. 

GoDFi;\V    V.    <    ONSTABLES   OF    THE    ISLAND   OF    SACK.2 

1.  Possessory  actions  must  be  brought  within  a  year  and  a 
day  of  the  alleged  disseisin,  but  the  rule  does  not  apply  to 
real  actions  in  which  the  title  to  land  is  in  issue.  * 

PRACTICE. 

JUDGMENT  ON  MERITS. 

KENT  v.  COM  M  KNAIJTE  DES  SCEURS  me  CIIARITE  DE  LA  PRO- 

VIDENCE.3 

1.   Where  the  judgment  of  the  court  below  is  reversed  on 
qu  -  not  affecting  the  merit,  the  Privy  Council  will  refer 

ilie  c;  i lie  court  of  first  instance  for  judgment. 

D  DAVKY.  page  227: — Their  Lord-liips  were  asked  to  hear 
the  case  upon  its  merit  ;  hit  it  is  not  the  practice  of  this  Board 
to  sit  as  a  court  of  first  instance.  No  judgment  had  been  deliv- 
ered by  the  con  v.  nnd  they  could  not,  without  injustice  to 
the  parties,  take  that  course,  and  give  a  decision  from  which  there 
would  be  no  appeal. 

1  Quebec,  aft.,  28th  March,  1903,  L.  R.,  1903,  App.  Cas.,  213. 

2  Guernsey,  rev.,  18th  June,  1902,  87  L,.  T.  R.,  3. 

3  Quebec,  rev.,  20th  March,  1903,  L,.  R..  1003,  App.  Cas.,  221. 
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Jl    i;i-DI«    I  lo.     10    (  OKKI  I    1     I    KUoll. 

\\  i:.1 

-.    '  ol    Justice  .  an 

f 

error  in   a  decree  or  order  arising  from   a   -h  iial 

'ii   whether  then'   is  or   is   not   a  .    «r<\<  r  in  that 

JURY  TKIA1.. 

uTiifK  v.    DOMIXIOX  CARTRIDGE  COMPANY.* 


•  I.    In  the   Province  of  Quebec,  upon  a  motion  after  verdict 

for  judgment   or   a    new   trial,    the   function   of  the   Court    of 

Keview.  under  the  Code  of  Civil  Procedure,  is  the  same  as 

that  of  the  Court  of  Appeal  in  this  country.       Ii   is  not  tlix'ir 

vinee  to  re-try  the  case,  but  the  verdict  must  stand  if  it  is 

one   which    the   jury   might    reasonably    find    on   the   evidence, 

i   it  is  not  in  accordance  with   the  opinion  of  the  judge 

he  trial,  or  of  the  court. 

•JYuY  TRIAL:  Jurisdiction  of  Ike  Court  of  Review. 
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COMPUTATION'  OF  DKLAY. 

DEOHENE  v.  CITY  OF  MONTREAL,.* 

1.  Where  it   was  enacted  by  sect.    12   of  42  and    4.'J   Viet. 
'nebec),  ch.    53,   that  any  municipal   elector  might   demand 

annulment  of  Iho  corporate  appropriation  for  expenditure 
within  three  months  from  the  date  thereof  on  the  ground  of 
illegality,  but  that,  thereafter,  the  right  was  prescribed  and 
the  appropriation  valid. 

2.  It  was  held,  that  on  the  expiration  of  the  three  months 
electors  statutory  right  was  at  an  end,  and  could   not  be 

by  any  procedure    clause  which  presupposed  an  ex- 

n  LT   right   of   action   and    regulated    its   exercises,    and   that 

.   '>  of  the  Canadian  Code  of  Procedure  which  says,  that: 

"  I;     lie  day  on  which  anything  is  to  lie  done  in  pursuance  of 

tin-  law  is   a  non-juridical   day.  such  thinor  may  be  done  with 


1    X.  A    s  iuth   Wales,  29th  July.  1893.   9  T.  L.  Rep..   613. 

r.  C..  Canada.  Quebec,  rev.,  llth  November.  1904.  91  L.  T.  R..  698. 
c.  atT..  28th  July.  1?94,  I,.  R..  1894.  App.  Cas..  640;   71   I..  T.  R.. 
!-.  J.  R.,  14.          . 
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like  effect  on  the   following  day,"  relate  to  matters  of  pro- 
cedure only. 

3.  The  last  day  of  a  delay  of  prescription  created  by  a 
statute  is  not  subject  to  the  rule  of  procedure  extending  tin- 
delay  to  the  following  day  when  it  expires  on  a  non-juridical 
day. 

LORD  WATSON,  page  644: — The  respondents  do  not  dispute  that 
when  an  action  is  depending,  the  rule  upon  which  the  appell. 
relies  is  applicable  to  the  proceedings  in  the  litigation.  But  they 
maintain  that  the  statutory  title  of  the  appellant  to  petition  the 
court  and  their  own  statutory  immunity  which  arise  imme- 
diately upon  the  cessor  of  his  title  are  matters  of  right  and  not 
of  procedure,  and  that  the  prescription  by  which  his  title  is  cut 
off  and  their  immunity  established  is  regulated  by  the  provisions 
of  the  Civil  Code. 

The  rule  for  which  the  appellant  contends  is  to  be  found  in 
sect.  3  of  the  Code  of  Civil  Procedure,  which  enacts  as  follows : 
"  If  the  day  on  which  anything  ought  to  be  done  in  pursuance  of 
law  is  a  non-juridical  day,  such  things  may  be  done  with  like  effect 
on  the  next  following  juridical  day."  In  the  opinion  of  their 
Lordships  that  enactment  refers  exclusively  to  things  which  the 
law  has  directed  to  be  done  either  hy  the  plaintiff  or  the  defendant 
in  the  course  of  a  suit,  and  has  no  reference  to  the  title  or  want 
of  title  in  the  plaintiff  to  institute  to  maintain  it. 

The  enactment  upon  which  the  appellant  chiefly  relied  was 
sect.  20  of  the  Quebec  Statute  (49  and  50  Viet.,  ch.  95).  The 
Statute  did  not  become  law  until  the  25th  of  August,  1886,  nearly 
two  months  after  the  present  petition  was  brought,  but  is  said 
to  be  declaratory.  Section  20  is  in  these  terms :  "  If  the  delay 
fixed  for  any  proceedings,  or  for  the  doing  of  anything,  expires 
on  a  non-juridical  ,day,  such  delay  is  prolonged  until  the  next 
following  juridical  day."  The  section  appears  to  their  Lordships 
to  be  essentially  a  procedure  clause  and  to  be  in  substance  a.  re- 
enactment  of  sect.  3  of  the  Code  of  Civil  Procedure.  Its  language 
is  not  calculated  to  suggest  that  a  claimant  may  bring  an  action 
for  recovery  of  land  after  the  period  of  limitation  has  run,  if  he 
can  show  that  the  last  day  or  days  of  that  period  was  non-juridical 
and  that  his  claim  is  preferred  upon  the  first  juridical  day  after 
its  expiry.  Yet  that  would  be  the  logical  result  of  giving  effect 
to  the  argument  of  the  appellant. 

Their  Lordships  are  satisfied  that  no  question  of  procedure  is 
raised  by  the  circumstances  of  the  present  case;  and  they  are  also 
of  opinion  that  sect.  12  of  42  and  43  Viet.,  ch.  53,  is  not  controlled 
either  by  the  Code  of  Civil  Procedure  or  by  sect.  20  of  the  Acts  49 
and  50  Viet.,  ch.  95. 

DAMAGES.    Sec  DAMAGES:  Riijlifs  of  n-idon'S  and  children. 
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I.  Tin  <  i\il  Code  of  Lower  Canada  d»«-~  nm  make  it  a 
lit  ii>n  precedent  to  the  right  of  action  given  by  art.  lof>(5 
tn  ilir  widow  <>f  a  person  dying,  as  therein  mentioned,  that 
tin  d<  :'s  riglit  of  action  should  not  liavc  been  extinguished 

iii  his  lifetime  by  prescription  under  section  22G2.2 

5.  The  death  is  the  foundation  of  tho  right  given  by  the 
former  section,  which  is  governed  by  the  rule  of  prescription 
contained  therein,  and  is  exempt  from  tjie  rule  of  prescription 
which  barred  the  claim  of  the  deceased. 

LORD    \V\TSO*.  page  506:  —  The  appellant's  claim    is   founded 

upon   sort.    1056  of  the   Civil    Code  of  Lower   Canada,    the   first 

paragraph  of  which  enacts  that:     "In  all  cases  where  the  person 

injured  by  the  commission  of  an  offence  or  a  quasi-offenee  dies 

in  consequence,  without  having  obtained  indemnity  or  satisfaction, 

contort  and  his  ascendant  relations  have  a  right,  but  only  with- 

in ;i  year  after  his  death,  to  recover  from  the  person  who  com- 

mitti-d  the  offence  or  quasi-ofTence,  or  his  representatives,  all  dam- 

isioned  by  such  death.      The  appellant  brought  the  action 

within  seven  months  after  her  husband's  decease,  while  the  pre- 

•ption  thus  made  applicable  to  her  statutory  claim  was  still 
current."  But  sect.  ?262  (2)  of  the  Code  provides  that  actions 
for  bodily  injuries  "are  prescribed  for  one  year,"  saving  the 
1  provisions  contained  in  article  1050  and  cases  regulated 
by  -i  '"rial  laws.  Seeing  that  Patrick  Flynn  lived  for  nearly  fifteen 
months  after  the  date  of  the  injuries  which  caused  his  death,  their 
I-1  -  see  no  reason  to  doubt  that  any  claim  competent  to  him 

.linst  the  respondents  had  been  cut  oft  by  prescription. 

•T  the  appellant  has  thereby  been  deprived  of  the  right 
of  action  which,  in  the  circumstances  of  this  case,  she  would  un- 
dunlit.  I'v  have  had  under  sect.  1056  if  he  had  died  during  the 
currency  of  the  prescriptive  period  applicable  to  his  right,  depends 
upon  Hi-  construction  of  the  two  sections  01  the  Code  which  have 
referred  to.  The  Code  became  law  in  tho  year  1866,  and 

'.  1n:,i;  superseded  the  provisions  of  cap.  78  of  the  Consolidated 
-  tutes  of  the  then  Province  of  Canada  (1859),  which,  though 
not  ill  in  expression,  were  the  same  in  substance  with  the 

enactments  of  the  English  statute,  0  and  10  Viet.  In  both  stat- 
ute? a  riglit  df  action  is  given  in  general  terms  to  the  representa- 
tive of  the  deceased  on  behalf  of  his  widow  and  other  relations 
entitled  in  all  cases  where  an  act  or  default  is  such  as  would,  i 

th  had  not  ensued,  have  entitled  the  party  injured  to  maintain 
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an  action.  Their  provisions  leave  indefinite  some  things  which 
in  the  Code  are  defined.  They  leave  to  implication  the  conditions 
upon  which  the  right  is  not  to  survive  and  by  that  omission  favour 
the  suggestion  tljat  what  was  intended  to  pass  to  the  representative 
was  such  right  of  action  as  the  deceased  had  at  the  time  of  his 
decease. 

In    England    the    statutory    period    of    limitation    applii-;ili!e 
to  such  claims  by  injured  persons  is  six  years.      The  observations 
of  English  judges  cited  at  the  Bar,  and  noticed  by  Taschereau,  J., 
did  not  refer  to.  and  can  hardly  have  contemplated  a  case  in  which 
that  period  had  elapsed  before  the  death  of  the  injured  person. 
The  authorities  from  which  they  were  taken  merely  establish  that 
under  the  English  Act,  the  representative  can  have  no  right  of 
action   first,  where  the  act  or  default  complained   of  raised  no 
liability  to  the  deceased  at  common  law  or  by  reason  of  his  having 
contracted  to  bear  the  risk  of  it,  and  secondly,  where  the  deceased 
has  been  compensated,  or  has  settled  and  discharged  his  claim. 
These  authorities  can  have  no  bearing  upon  the  point  raised  for 
decision  in  this  appeal,  unless  it  can  be  shown  that  the  provisions 
of  the  Code  are  in  substance  identical  with  those  of  the  statute 
to  which  they  have  reference.    In   the  course  of   the  argument 
counsel  for  the  parties  brought  somewhat  fully  under  their  Lord- 
ships' notice  the  law  of  reparation  applicable  to  cases  like  the 
presenr,  as  it  existed  prior  to  the  enactment  of  the  Code,  and 
they  discussed  the  question  whether,  and  if  so,  how  far,  ch.   78 
of  the  Statute  of  1859  altered  or  superseded  the  rules  of  the  old 
French  law.     These  may  be  interesting  topics,  but  they  are  foreign 
to  the  present  case  if  the  provisions  of  sect.  1066  apply  to  it  and 
are  in  themselves  intelligible  and  free  from  ambiguit}'.      The  Ian- 
gunge  used  by  Lord  Herschell,  in  Bank  of  England  v.  Vagliano 
Mi-other*.1    with     reference  to  the  Bills  of  Exchange  Act,  1882     (45 
and  46  Viet.,  ch.  61),  has  equal  application  to  the  Code  of  Lower 
Canada.  The  purpose  of  such  a  statute  surely  was  that  on  any  point 
specifically  dealt  with  by  it  the  law  should  be   ascertained   by    inter- 
preting the  language  used  instead  of,  as  before,  by  roaming  over  a 
vast  number  of  authorities."'     Their  Lordships  do  not  doubt  that  as 
the  noble  and  learned  Lord  in  the  same  case  indicates,  resort  must 
be  had  to  the  pre-existing  law  in  all  instances  where  the  Code  con- 
tains   provisions  of  doubtful  import  or  uses  language  which  had 
previously  ;i«  n  technical  meaning.     But  an  appeal  to  earlier 

law  and  decision  for  the  purpose  of  interpreting  a  statutory  Code 
can  only  be  justified  upon  some' such  special  ground.  In  so  far 
as  they  bear  upon  the  present  question,  the  terms  of  sect.  1056 
appear  to  their  Lordships  to  differ  substantially  from  the  pro- 
visions of  Lord  Campbell's  Act  and  of  the  provincial  statute  of 
1859.  The  Code  ignores  the  representative  of  the  injured  person 


1  64  L,.   T.   Rep.,   353;    1891,  App.   Gas.,   107. 
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diailLT'1    calnil.-il.'d    to    .-  Vo    an 

independent  amlnqta  r  it     A  much 

'lance  is  to  bo  found  in  t!  !e  dis- 

tin.  ies  certain  conditions  alTecting   the   right  of  action 

nt    !•>   tlie  deceased   which   are  also   to  operate  as  a   bar 
at  the  instance  of  his  widow  and  his  ascendant 
nr  ant  relations  after  his  death.      These  conditions  are  not 

•ier  of  the  statutes  referred  to,  and,  according  to 
•\\  n   canon   of  construction   it1  must  be  taken  that  they 
•;c.l  in  the  Code  for  the  purpose  of  making  it  clear  that 
-  affecting  the  personal  claim  of  the  deceased  other 
'led  arc  to  stand  in  the  way  of  t'he  statutory  right 
n  his  widow  anil  relatives.      The  first  paragraph  of 
ail  in  its- ordinary  and  natural  sense,  enacts  that  the 
;  ions  shall  have  a  right  to   recover  all  damages 
by  t'he  death  from  the  person  liable  for  the  offence  or 
from    which    it    resulted,    provided    they   can    show 
the  deceased  did  not  during  his  lifetime  obtain  either 
or  satisfaction  for  his  injuries.     Assuming,  as  the  jury 
lia  <1,  that  the  death  of  Patrick  Flymi,  in  \Tovemlx?r,  1883, 

wa-  due  to  bodily  injuries  sustained  in  August,  1882,  for  which 
the  !•••-!  "indents  were  answerable,  then  all  the  conditions  requisite 
in  ive  the  appellant  a  right  of  action  have  been  fulfilled 

TO  •  •  i»r.      The  prescription  established  by  sect  2262  (2)  had 

ased's  right  of  action  in  August,  1883;    but  the 
•  3  not  make  it  a  condition  of  the  right  of  action  given 

appellant  by  sect.  1050  that  her  husband's  claim  shall  not 
hav  ribed.     That  prescription  is  not  within  the  meaning  of 

ivalcnt  to  indemnity  or  satisfaction  is  made  perfectly 
,t  reference  to  sect.  1138,  which  enumerates  the  various 
i  an  obligation  may  be  extinguished.      The  argument 
•i  den  Is  if  given  effect  to  would  practically  add  to  the 
of  sect.  1056  words  which  are  not  to  be  found  there, 
rul  without1  his  claim,  having  been  otherwise  extinguished. 
•.ords,  involves  the  insertion  of  a  new  condition  which 
ature  has  excluded.      It  appears  to  their  Lordships  that 
wli  te.  10.56  and  2262   (2)  are  read  together  it  becomes  ap- 

parent rhat  the  deceased's  claim,  in  respect  of  his  bodily  injuries, 
i  of  his  widow  and  relations  in  respect  of  his  death 
n  separate  courses  of  prescription;   and  that  their  claim. 
wh'  i    emerge  until   his   death   occurs,   was   to  be  either 

din.tlv    or  cted    by    the    provisions    of    2262   (2). 

savin  n  that  sub-section  is-ojily  intelligible  upon  the 

at  it  was  meant  to  treat  the  death  as  the  foundation  of 
tin  ir  r        ,  .   to  apply  to  that'  right  the  rule 

inr  and  to  exempt  it  altogether  from   the 

op  of   t!  which    limited    the  decrnsofl's 
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rlaim.  It  may  be  noticed  that  the  provisions  of  the  second  para- 
graph in  sect.  1056  are  inconsistent  with  the  view  that  in  order  to 
give  a  claim  to  his  widow  and  relations,  the  deceased  must  have 
had  a  good  cause  of  action  at  the  time  of  his  death.  These  pro- 
visions plainly  assume  that  on  the  death  of  a  person  dying  from 
wounds  received  in  a  duel,  his  widow  and  relations  would  have  a 
good  action  for  all  damages  thereby  occasioned  against  his  anta- 
gonist, although  he  himself  could  have  no  right  of  action,  their 
sole  object  being  to  extend  liability  to  others  who  took  part  in  the 
duel,  wht'iluM*  as  seconds  of  witnesses. 


SUSPENSION. 

CITY  OF  MONTREAL  v.  CAXTix.1 

(J.  The  contestation  of  a  right  before  the  courts  does  not 
suspend  prescription.  And  the  principle  contra  non  valentem 
agere  non  currit  prescriptio  applies  only  to  absolute  impos- 
sibility and  not  .to  inconvenience,  risk  or  probable  obstacle. 

7.  The  prescription  runs  from  the  existence  of  a  right  and 
not  from  the  expiration  of  the  delay  granted  by  law  to  contest 
that  right. 

8.  Under  sect.  231  of  the  City  of  Montreal  Charter,  1889, 
(52  Viet.,  ch.  79),  the  amount  of  an  assessment  becomes  due 
and  recoverable  on  the  filing  of  the  roll  of  assessment  in  the 

office  of  the  city  treasurer. 

9.  In  an  action  by  the  city  to  recover  after  the  period  of 
prescription  enacted  by  sect.  120,  calculated  from  the  date  of 
filing,  had  elapsed,  it  appeared  that  the  respondent's  predecessor 
had  been  a  party  to  proceedings  and  for  its  annulment:— 

10.  The  Judicial  Committee  held,   (1)   that  the  period  was 
not  interrupted  thereby  within  the  meaning  of  art.   2227  of 
the   Civil   Code,    for   there   had   been  no    acknowledgment    of 
liability; 

11.  That  there  had  been  no  impossibility  to  sue  within  the 
meaning  of  art.  2232,  for  the  right  of  action  was  not  by  the 
above  Act  suspended  during  such  proceedings; 

12.  That  the  debt  in  suit  was  not  dependent  on   a  con- 
dition within  the  meaning  of  art.  2236;  though  sect.  144  of 


1  Supr.  C.,  Canada,  Quebec,  aff.,  14th  March,  1906,  L.  R.,,  1906,  App. 
Gas.,  241;  94  L,.  T.  R.(  357;  22  T.  L.  Rep.,  364;  75  L,.  J.  Rep.,  n.s.,  41; 
\2  R.  L,.,  n.s.,  130. 
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l!i''    Aet    limited    tin-    tinir    within    wliieh    the    p-l!    mi-lit    In-    aii- 
nulied,  it  did  nut   tuako  the  dale  »\    its  cumin"   in  •<;  con- 

ditional on  tin-  roll  not  being  cither  .  d  or  annulled. 


DAVKY.  page  245:  —  The  ease  of  the  a]  nt  was  argued 
before  their  Lordships  on  three  grounds:  (1)  That  then-  was  an 
aU.ilute  impossibility  to  net  within  the  meaning  of  article  2232 
<>f  the  Civil  Code  during  the  pendency  of  the  contestation,  or,  in 

er  words,  the  right  of  action  was  suspended  during  that  period  : 

that  the  petition  for  annulment  was  in  itself  an  acknowledg- 

ment  by  the  debtor  of  the  right  of  the  person  against  whom   the 

juvseription  ran,  within  the  meaning  of  article  2227  of  the  Civil 

Le,  and  the  prescription  was  thereby  "interrupted";  (3)  that 
the  debt  was  one  depending  on  a  condition  within  the  meaning 

article  2230  of  HIP  Code,  ami  the  prescription  djd  not  run 
until  such  condition  happened. 

The  Quebec  Code  incorporates  in  article  2232  the  well-known 

maxim  "  Contra  non  valcniem  agere  non  currit  prescription       A 

-   >n  of  the  French  Court  of  Cassation  was  cited  from  Dalloz, 

that  prescription  did  not  run  against  a  purchaser  for  the  price 

thing  purchased  during  the  pendency  of  a  suit  to  reduce 

contract  of  sale;   and  another  decision  of  the  same  court,  was 

d  by  the  respondents  to  the  contrary  effect.  The  decisions 
of  the  Court  of  Cassation  are,  no  doubt,  entitled  to  great  respect, 
but  they  are  not  binding  authorities  upon  other  courts,  even  in 
their  own  country.  And  their  Lordships  think  that  this  case 
must  be  decided,  not  on  conflicting  decisions  of  a  French  court, 
however  eminent,  but  on  consideration  of  the  enactments  in  the 
appellant's  Act  or  charter.  The  terms  of  sect.  231  are  clear  and 
unambiguous.  The  amount  of  the  assessments  became  due  and 

•verable  on  the  filing  of  the  roll  of  assessment,  and  there  is  no- 
thing in  the  Act  which  in  terms  suspends  the  right  of  action  during 
the  pendency  of  a  contestation,  which  by  sect.  144,  may  be  brought 
\\ithin  six  months  after  the  passing  of  the  assessment  roll.  Nor 
is  there  any  obvious  inconsistency  in  the  co-existence  of  the  right 
of  action  with  the  proceedings  for  annulment.  In  fact,  sect.  241 
contemplates  that  payments  may  be  validly  made  and  received  at 
anv  time  before  the  roll  is  annulled  and  set  aside,  and  enacts  that 

:i  payments  will  not  even  in  that  event  become  returnable  by 
the  city,  but  may  be  retained  and  applied  in  or  towards  amounts 
to  b  i  as  new  assessment  roll.  And,  looking  at  the  elaborate 
provisions  for  securing  publicity  and  opportunity  for  persons  liable 
to  In-  a  .--'--sod  to  mnkn  objections  before  the  final  settlement  of  the 
roll  eon  rained  in  the  earlier  sections,  it  may  well  be  that  it  was 
the  deliberate  intention  of  the  Legislature  that  the  amounts  should 
he  at  one,'  payable.  \  r  there  was  a  contestation  or  not. 

.  i-LTued  that   there  was  an  absolute  impossibility  in  the  law  for 
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the  city  to  act,  because  any  seizure  or  action  brought  by  it  would 
or  might,  have  been  stayed  by  injunction  pending  the  proiredings 
in  contestation.  It  is  probable  that  the  court,  in  exercise  of  its 
discretion,  and  with  a  view  to  the  orderly  administration  of  jus- 
tice, would  have  granted  such  an  injunction.  There  would  then 
have  been  a  real  impossibility  to  act,  but  the  city  would  have 
secured  the  benefit  of  its  having  commenced  its  proceeding  within 
the  prescribed  delay.  Or  the  court  might  have  require 
respoii  10  submit  to  judgment  for  the  amount  sued  for,  or 

have  imposed  such  other  terms  as  circumstances  might  require 
for  the  protection  of  the  city  from  being  prejudiced  by  the  delay 
in  pajTiient.  It  was  then  argued  that  any  action  by  the  city  to 
recover  an  assessment  might  have  been  met  by  a  plea  of  Us  p&nd- 
Their  Lordships  think  that  argument  is  based  on  a  misunder- 
standing. The  validity  of  the  assessment  could  not  have  been  tried 
or  decided  in  an  action  by  the  city  to  recover  the  amount  of  an 
assessment.  If  the  respondent's  relied  as  a  defence  on  the  in- 
validity of  the  assessment  roll,  their  proper  and  only  course  would 
have  been  to  have  raised  it  by  a  cross-action  or  some  proceeding 
in  the  nature  of  a  counter-da  im.  The.  action  of  the  city  and  the 
contestation  of  the  respondents  would,  in  fact,  have  stood  to  each 
other  in  the  relation  of  action  and  cross-action  and  not  that  of  two 
actions  raising  the  same  issue.  The  plea  of  lis  alibi  pendens 
would  not  ^herefore  be  maintainable.  Their  Lordships  are  of 
opinion  that  the  city's  right  of  action  was  not  suspended  during 
the  pendency  of  the  contestation. 

In  support  of  the  second  point  the  appellant  argued  that  the 
contestation  was  an  acknowledgment  of  the  appellant's  right,  and 
(it  is  assumed)  a  continuous  acknowledgment  until  the  contesta- 
tion was  finally  disposed  of.  The  petition  for  annulment  avers 
that  the  roll  of  assessment  is  "  nul  et  de  nul  effet  et  doit  etre 
mis  de  cote,"  for  the  reasons  there  given,  and  the  eighth  reason 
ends  with  the  conclusion  that  the  contestants  find  themselves  taxed 
"  sans  cause  ni  raison,  sans  consideration  licite  et  pour  une  cause 
illegal e.r"  An  acknowledgment  of  right  which  will  interrupt  a 
prescription  must  be  something  amounting  to  an  admission  of 
liability,  and  the  averments  in  the  petition,  to  most  people,  would 
look  more  like  a  denial  and  repudiation  of  liability. 

Lastly,  it  was  said  that  the  debt  was  one  depending  on  a  con- 
dition. This  argument  was  based  on  sect,  144  of  the  Act,  which 
provides,  that  after  the  delay  of  six  months  from  the  passing  of 
the  assessment  it  shall  be  considered  valid  and  binding  for  all 
purposes  whatsoever,  provided  that  the  subject  matter  thereof  be 
within  the  competence  of  the  corporation.  The  appellant  con- 
strues this  as  meaning:  that  the  assessment  shall  not  be,  or  the 
amount  recoverable  until  after  such  delay,  and  the  condition  which 
he  imports  into  the  obligation  is  to  this  effect,  viz.,  "  If  the  assess- 
ment shall  not  be  attacked  within  six  months,  or,  if  being  attacked, 
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il  .-hall  be  to, in,!  \alid."  Their  Lord.-hips  think  ih;it  this  con- 
tention i<  at  variance  with  the  plain  pnni-Km-  ol;  sects.  'I'M  and 
'.Ml  already  quoted.  And  they  hold  wilh  Killani,  ,1.,  that  tliu 
only  eil'eet,  of  scvt.  1  II  is  to  fix  a  (inn-  within  which  an  assessment 
may  he  attacked,  and  make  it  unassailable  afler  the  expiration  of 
that  time.  Ir  has  nothing  to  do  with  the  date  on  which  the  assess- 
ment comes  into  force. 

TITI  I  . 

LAIJKADOU   COMPANY   v.   Tin-:   QIIEKX.' 

!•'!.  In  an  action  of  ejectment  l»y  the  Crown  it  appeared 
that  tlie  appellant  company  derived  tiiU-  through  a  grant  made 
in  lo'u'l  by  the  French  Government,  which  gave  no  seigneuric 
over  the  land  in  suit,  hut  only  a  right  t«>  make  establishment- 
f"i-  hunting  and  fishing  within  cerUiin  limits,  thai  an  ordon- 
ance  in  IToo1,  together  witli  the  action  of  the  French  Govern- 
ment thereunder,  did  not  create  or  recognize  any  titles  in  tho 
heirs  of  the  grantee  to  such  seigniory,  that  down  in  1854  there 
was  no  evidence  of  either  ils  creation  or  recognition  by  tho 
Briti>h  Crown,  but  that  in  ls.">t  the  Canadian  Act.  Viet., 
eh.  •"•  (amended  by  subsequent  Acts),  recognized  that  there  was 
a  s<  i-uiorv  of  Mingan,  being  part  of  the  disputed  land,  the 
boundaries  thereof  were  conclusively  established  by  a  schedule 
authorized  by  the  Acts. 

14.  It  was  held  that  the  High  Court  was  right  in  dismissing 
i he  suit  as  regards  the  scheduled  land-.  If  a  mistake  had  been 
made,  the  Legislature  alone  could  correct  it,  a  court  of  law 
must  give  effect  to  the  enactment  as  it  stands; 

l.V  It  was  held  further,  witli  regard  to  the  claim  of  the  com- 
pany to  hold  the  whole  of  the  land  in  suit  by  prescription  and 
immemorial  possession,  that,  inasmuch  as  it  has  disclosed  the 
true  rule  of  its  title,  the  law  of  prescription  did  not  apply. 

l.oi;it  HANNEX.  page  122:—  With  regard  to  the  claim  of  the 
company  to  hold  !>v  prescription  and  memorable  ]w>ssession,  it  is 
iinnecessnrv  to  consider  what  would  have  been  the  effect  of  the 
evidence  if  tlie  title  of  the  company  had  rested  upon  this  basis 
alone.  In -can  so  as  the  true  root  of  their  title  has  been  shewn  by 
ilie  company  themselves,  there  is  no  room  for  the  application  of 
tin-  law  of  prescription.  This  is  clearly  stated  by  many  authors 
of  authority.  "  On  ne  pent  pas  proscriro  con*. re  son  titre  en  cr 


1   Quebec,    art.,    19th    November.    1R92.    I..  R..    1R93.    App.    Cas..    104; 
L  T.  R..   730. 

P.  C.  21 


322  PRINCIPAL  AND  AGENT 

sens  que  Ton  ne  peut  pas  se  changer  a  soi-meme  la  cause  et  le  prin- 
cipe  de  sa  possession,  il  suit  de  la  que  lorsque  le  titre  est  nepresente, 
c'est  par  ltd  qu'il  f  aut  regler  la  cause  et  le  principe  de  la  possession ; 
et  tant  que  le  possesseur  ne  trouve  pas  une  intervention  legale,  soit 
par  le  fait  d'un  tiers,  soit  par  une  contradiction  formelle,  le  titre 
reste  la  loi  invincible  qui  sert  a  qualifier  sa  possession.  II  y  est 
ramene  sans  cesse  par  la  loi  et  par  la  raison.  C'est  ce  que  les  pra- 
ticiens  ont  voulu  exprimer  par  ce  brocard :  ad  primordium  titnli 
posterior  semper  refertur  eventus. — Troplong,  de  la  Prescription, 
.',  4th  ed. 

PKINCIPAL    AND    AGENT. 

r      *!  j  \t""        ;      .  '    .  .  •  « 

CONSTRUCTION  OF  POWER   OF  ATTORNEY. 

BANQUE  D'HOCHELAGA  v.  JoDoiN.1 

1.  Where  by  a  document  indorsed  "  procuration  generale  et 
'speciale,"   a  wife  being  sole  owner,  constituted  her  husband 

"  son  procureur  general  et  special  "  to  administer  her  affairs, 
specifying  such  acts  as  drawing  bills  of  exchange  and  making 
promissory  notes:— 

2.  Held  that  the  wife's  liability  extended  to  all  promissory 
notes  granted  by  her  husband,  and  was  not  limited  by  art.  181 
of  the  Civil  Code  to  such  notes  as  were  required  for  purposes 
of  the  administration. 

LORD  HOBHOUSE.  page  615: — The  main  argument  offered  in 
.support  of  this  view  is  that  the  power  of  attorney  does  not  au- 
thorize the  making  of  promissory  notes.  It  is  said  to  be  a  general 
power,  and,  therefore,  b^  article  181  of  the  Civil  Code,  restricted 
to  notes  required  for  purposes  of  administration.  No  doubt  the 
power  is  general,  but  it  is  also  special,  not  only  in  name,  but 
because  it  specifies  a  number  of  particular  acts,  among  which  are 
the  transaction  of  business  with  banks,  drawing  bills  of  exchange, 
and  making  promissory  notes.  Mr.  Fullarton  produced  no  author- 
ity to  shew  that  in  an  instrument  so  framed  each  particular  act 
must  be  limited  to  an  act  of  administration,  because  the  whole 
series  is  ushered  in  by  a  grant  of  general  power  to  conduct  and 
manage  property  and  affairs,  nor  does  such  a  limitation  seem  rea- 
sonable. Their  Lordships  hold  that  the  wife,  being  as  between 
her  and  her  husband  sole  owner  of  the  property,  gave  him  full 
power  to  make  promissory  notes  in  her  name.  They  cannot  see 
whv  the  bank  should  not  trust  to  this  power,  or  why  it  should 


.  1  Quebec,  rev.,  27th  July,  1895,  L.'R.,  1895,  App.  Gas.,  612;  64  L,.  J.  R., 
n.s.,  174. 
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make  iin|uiry  as  to  the  particular  state  of  the  wife's  affairs  which 
call.-.!  t'c.r  an  advance  of  money.      The  whole  affair  was  the  wife's 

ail  air. 


:  in   v\\  MI-:\T. 

<  '"M.MKuciAi,  BANK  or  ATSTKALIA  v.  OFFICIAL  ASSIGNEE  or 

\YlLSON    &   Co.' 

3.  \\  .   with  others,  had  Income  guarantors  to  the  appellant 
hank    fur    the    discharge    of    a    debt   due    to    the    bank.       Tin- 
bank  afterwards  agreed  with  three  of  (he  co-secureties  that  in 
1  it-ii  of  their  personal  liability  to  pay  the  whole  sum  guaranteed 
in  ease  of  default  of  the  principal  debtor,  they  should  deposit 
with  the  bank  a  sum  of  money  less  than  the  whole  amount  to 
In-  placed  to  a  suspense  account  and  amount  to  be  appropriated 
to  the  payment  of  the  principal  debt  at  the  discretion  of  the 
hank.      Xo  such  appropriation  had.  in  fact,  been  made  before 
such  commencement  of  this  action. 

4.  It  was  held  that  this  agreement  did  not  amount  to  a  pay- 
ment of  a  part  of  the  principal  debt,  and  that  the  bank  was 
•  •ntitled  to  prove  for  the  whole  sum  against  the  estate  of  W.. 
who  had  become  bankrupt. 

in  TT   OF  AGEXT. 

<  "MMOX  WEALTH  PoiiTLAND  CEMENT   Co.    V.    WEBER  ET  AL.2 

5.  An  agent  is  bound  to  take  reasonable  care  in  doing  what 
lie  undertakes  to  do,  but  is  not  bound  to  meet  consequences 
which  are  not  contemplated  in  the  contract,  and  the  probability 
of  which  is  as  well  known  to  his  principal  as  to  himself. 

6.  The  respondents  undertook  to  lighter  and  load  machinery 
"f  the  appellants  at  fixed  charges,  and  to  pass  the  goods  through 
the  Custom  House  without  extra  payment.      It  was  common 
knowledge  that  duties  were  about  to  be  imposed  on  imported 
machinery,  and  the  respondents  might  have  cleared  the  goods 
in  time  to  escape  the  taxation.      They  did  not  do  so,  however, 
although   the  goods  were  cleared   within   the  time   prescribed 
bv  the  Customs  regulations. 


1  New   South   Wales,   rev.,    24th    February.    1893.   68   L.    T.    R.,   540;    62 
L.  J.  R.,  n.s.,  61. 

-   N-  \v   South   Wales,   art.,   19th   December.   1904.   74   L.   J.   R..   n.s..   25; 
53   TV.  Rep.,   337. 
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7.  It  was  held  that  the  respondents  were  under  no  legal 
obligations  to  anticipate  the  action  of  the  Government,  and 
were  not  liable  to  the  appellants  for  the  duty  paid,  and  that 
the  judge  at  the  trial  was  right  in  withdrawing  the  case  from 
the  jury  and  entering  a  non-suit. 

LORD  LINDLEY,  page  27: — There  is  no  doubt  that  all  agents 
are  bound  to  take  reasonable  care  in  doing  what  they  have  under- 
taken to  do;  but  it  appears  to  their  Lordships  that  the  appellant's 
cannot  succeed  unless  they  can  shew  that  it  was  the  duty  of  the 
respondents  to  attend  to  taxation  by  the  Government  and  to  take 
reasonable  care  to  protect  the  appellants'  goods  from  taxation. 
Their  Lordships  are  of  opinion  that  the  contract  between  the 
parties  did  not  impose  upon  the  respondent's  any  legal  obligation 
to  pay  attention  to  what  the  Government  might  or  might  not  do 
as  regards  altering  Customs  duties ;  and  that  there  was  no  evidence 
to  go  to  the  jury  of  any  breach  by  the  respondents  of  any  duty 
which  they  owed  to  their  employers. 

POWERS  OF  AGENT. 

BRYANT  ET  AL.  v.  LA  BANQUE  DU  PEUPLE  ET  AL.1 

8.  An  agent  who  is  authorized  by  his  powers  to  make  con- 
tracts of  sale   and  purchase  charter  vessels  and  employ  ser- 
vants, and  as  incidental  thereto,  to  do  certain  specified  acts, 
including  indorsement  of  bills  and  other  acts  for  the  purposes 
therein  aforesaid,  but  not  including  the  borrowing  of  money, 
cannot  borrow  on  behalf  of  his  principal  or  bind  him  by  con- 
tract of  loan,  such  acts  not  being  necessary  for  the  declared 
purposes  of  the  power. 

9.  Where    an    agent    accepts    or    indorses    "  per    pro,"    the 
taker  of  a  bill  or  note  so  accepted  or  indorsed  is  bound  to  in- 
quire as  to  the  extent  of  the  agent's  authority  where  an  agent, 
as  such  authority,  his  abuse  of  it  does  not  affect  a  bond  fide 
holder  for  value. 

10.  Powers  of  attorney  must  be  construed  strictly,  and  if  a 
question  is  raised  as  to  the  authority  conferred  by  the  power, 
it  must  be  shown  that  on  a  fair  construction  of  the  whole  in- 
strument the   authority   in   question   is   conferred   in   express 
terms,  or  by  necessary  implication. 


1  Quebec,  4th  March,  1893,  L.  R.,  1893,  ^pp.  Cas.,  170;  68  L.  T.  R., 
646;  61  L.  J.  R.,  n.s.,  68;  41  W.  Rep.,  600;  8  T.  L.  Rep.,  322. 
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11.    'I'licr  •    i-    UK   difference    in    ilii-    re-pert    l*-iw<cn   tli<-    law 
t    (  anada   and   llir  law  of   Midland. 


LOUD  MAfVAOiiTKN'.  page  117:  —  On  the  appeal  before  this 
l'»  ard  the  learned  counsel  fur  tlie  appellants  did  not  seriously 
dispute  the  proposition  that  the  words  /«•/•  />ro  in  tin-  acceptance 
nr  the  indorsement  of  a  l>ill  of  exchange  or  promissory  note  amount 
to  an  express  statement  that  the  party  so  accepting  or  indorsing 
tin  lull  or  notv  lias  only  a  special  and  limited  authority,  and,  there- 
fore. thai  a  person  who  takes  a  bill  or  note  so  accepted  or  indorsed 
is  Itoinid  at  his  peril  to  in<|iiiiv  into  the  extent  of  th«'  agent's 
authority.  ^ln<f</  \.  h'/liul.1  Nor  was  it  disputed  that  powers 
of  attorney  are  to  l)e  constructed  strictly,  that  is  to  say,  that  where 
an  act  purporting  to  l>e  done  under  a  power  of  attorney,  is  chal- 
lenged as  being  in  excess  of  the  authority  conferred  by  the  power, 
it  is  necessary  to  shew  that  on  a  fair  construction  of  the  whole 
instrument  the  authority  in  question  is  to  be  found  within  the 
four  corners  of  the  instrument  either  in  express  terms  or  by 
necessary  complication.  Tt  was  pointed  out,  indeed,  that  the 
decisions  on  which  the  learned  counsel  for  the  appellant  mainly 
relied  in  support  of  these  propositions  were  decisions  of  English 
judges,  but  it  was  not  shewn  that  there  is  any  difference  in  these 

pects  between  the  law  of  Canada  and  the  law  of  England.  The 
provisions  of  the  Civil  Code  of  Lower  Canada  and  the  Canadian 
authorities  which  were  cited  to  their  Lordships  appear  to  be  in 
harmony  with  Knglish  law  and  English  authorities. 

Pa  ire  ISO:  —  The  law  appears  to  their  Lordships  to  be  very  well 

Mated  in  the  Court  of  Appeal  of  the  Slate  of  Xcir   )'<>rk  in  I'rrs- 

iil'iit.  etc..  of  thf  Westfield  Bank  \.  Cuntrn,-  cited  by  Andrews,  .1.. 

in   his   judgment    in    another   case   brought    by    the   Quebec  Rank 

i_';iinst  the  company.      The  passage  referred  to  is  as  follows: 

"  Whenever  the  very  act  of  the  agent  is  authorized  by  the  terms 
«f  the  power?,  that  is.  whenever,  by  comparing  the  act  done  by 
the  agent  with  the  words  of  the  power,  the  act  is  in  itself  war- 
ranted by  the  terms  used,  such  acts  is  binding  on  the  constituent 
,i-  to  all  persons  dealing  in  good  faith  with  the  agent,  such  per- 
sons are  not  bound  to  inquire  into  facts  aliunde.  The  apparent 

authority  is  the  real  authority." 

i 

FOKMAN   \    ('<>.   v.   TIIK  Sim-  "  LlDDESDALE." 

12.  Where  the  plaintiffs  contracted  with  the  agent  of  an 
absent  shipowner  to  effect  certain  -perilled  repairs  (all  e<  in- 
lined  to  damage  by  stranding),  and  in-tead  of  doing  the  work 


1  12  C.R.,  n.s..  373-81. 

2  37  X.Y.R..  10  Tiff..  322. 

:'.  Virt,.ri;i.  ;ilT..  17th  I-Vhruary.  1300,  L.  R..  1900.  Apr.  Cna..  190. 
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as  stipulated  alleged  that  they  had,  on  the  agent's  authority, 
done  the  equivalent  thereto  or  better,  and  in  the  same  contract 
stipulated  that  they  should  be  paid  for  repairs  due  to  deteri- 
oration at  scheduled  prices  stated  by  them. 

13.  It  appeared  that  the  agent's  authority  to  their  know- 
ledge was  limited  to  the  said  specified  repairs,  they  could  not 
recover  on  the  contract,  which  was  an  entire  one,  and  in  its 
entirety  had  never  been  performed. 

14.  And  the  shipowners  having  taken  the  ship  as  repaired 
and  sold  it,  did  not  thereby  ratify  the  contract. 

LORD  HOBHOUSE,  page  202 : — In  the  case  of  Appleby  v.  Myers? 
Lord  Blackburn  mentions  two  conditions  under  which  a  contractor, 
for  a  lump  sum,  who  has  not  performed  the  stipulated  work,  can 
recover  something  under  his  contract.  He  can  do  so  if  he  has 
been  prevented  by  the  defendant  from  performing  his  work,  or 
if  a  new  contract  has  been  made  that  he  shall  be  paid  for  the 
work  he  has  actually  done. 

FLEMING  v.  BANK  OF  XE\V  ZEALAND.2 

15.  The  plaintiff's  agent  obtained  from  the  defendant  bank 
a  promise  to  pay  certain  cheques  drawn  by  the  plaintiff  in 
consideration  of  his  depositing  with  it  a  store  warrant  in  lieu 
of  the  cash  which  the  plaintiff  had  instructed  him  to  pay  to  the 
credit  of  the  plaintiff's  account.     The  store  warrant  belonging 
to  the  plaintiff,  was  under  pledge  to  the  agent,  and  was  ac- 
cepted by  the  bank  with  full  knowledge  of  the  circumstances. 

16.  It  was  decided,  in  an  action  for  dishonouring  the  cheques, 
that  the  agent  in  substituting  the  deposit  for  cash  did  not  ex- 
ceed his  authority,  but  that  even  if  he  had,  the  contract  was 
complete,  for  there  was  consideration  for  the  bank's  promise. 
The  deposit  conferred  on  the  bank  some  right,  interest,  profit, 
or  benefit  within  the  legal  meaning  of  consideration ;    and  in 
the  circumstances  it  could  not  be  heard  to  say  that  that  con- 
sideration did  not  move  for  the  plaintiff. 

17.  That  evidence  of  special  damage — that  is,  of  plaintff's 
loss   of   cii-tom    and   credit   from  particular   individuals,    was 
wrongly  admitted ;    special  damage  not  having  been  alleged. 


1  L.  R.,  2  c.  P.,  651. 

2  New   Zealand,    rev.,    27th   June,    1900,    L.    R.,    1900,   App.    Cas.,    577; 
16  T.  L.  Rep.,  469. 
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l.ni;n  I.I\DI.I:Y.  page  .r)8f>  :~  -Tin1  durtmir  that  a  consideration 
for  a  promise  must  move  from  the  promise  laid  down  in  text-hooks 
.  in  Lcake,  in  his  Diyest  of  the  Law  of  Contract.*,1  and  hold 
i_rni"ls  in  ordinary  cases  where  a  promise  is  made  to  one  man  for  the 
lii'iiHit  of  another.  JUit  the  authorities  for  the  doctrine  do  not 
cover  a  case  like  the  present,  in  which  the  consideration  is  supplied 
tiy  an  agent  who  ohtains  the  promise  for  and  on  behalf  of  his 
principal. 

KI  VOCATION.  FKITII   v.    Furni.2 

lv.    Where  a  power  of  attorney  was  given  by  the  owners  of 

I  tf  V 

an  estate  to  an  agent  to  enter  into  possession  and  to  manage 
the  estate,  to  receive  the  rents  and  profits  and'to  pay  the  debts 
"f  the  owners,  and  possession  was  taken  by  the  agent,  and 

ie  time  afterwards  the  power  of  attorney  revoked  and  pos- 

-ion  demanded. 

19.  The  power  of  attorney  was  revocable,  although  the  agent 
had,  with  the  consent  of  one  of  the  owners,  given  a  personal 
guarantee  to  the  mortgagee  of  the  estate  to  pay  the  mortgage 
debt  on  the  day  of  redemption,  and  (even  if  the  authority  were 
irrevocable)  the  owners  were  entitled  to  recover  possession  of 
the  property. 

LORD  ATKINSON,  page  G1H:  —  In  reference  to  the  second  point, 
it  cannot  bo  disputed  that  the  general  rule  is  that  employment 
of  the  general  character  of  the  appellant  in  this  case  can  be 
linated  at  the  will  of  the  employer.  The  proper  conduct  of 
the  affairs  of  life  necessitates  that  this  should  be  so.  The  excep- 
tion to  this  rule  within  which  the  appellant  must  bring  himself, 
if  he  is  to  succeed,  is  that  where  "  an  agreement  is  entered  into 
for  sufficient  consideration,  and  either  forms  part  of  a  security, 
or  is  given  for  the  purpose  of  securing  some  benefit  to  the  donee  of 
thu  authority,  such  authority  is  irrevocable."  Story.  on  Agency, 

ge  JtlG. 

It  cannot  be  contended  that  the  ordinary  case  of  an  agent  or 
manager  employed  for  pecuniary  reward  in  the  shape  of  a  fixed 
-nlary  comes  within  this  exception,  though  his  employment  con- 
fers a  benefit  upon  him.  And  tbnr  Lordships  arc  of  opinion 
that  the  position  of  the  appellant  under  the  instruments  appoint- 
ing him  attorney  over  this  estate  is  in  law  that  of  an  ordinary 
agent  or  manager  employed  at  a  salary,  and  nothing  more,  because 
tli«--  authority  which  was  conferred  upon  him  contains  no  reference 
t"  the  special  interest  in  the  occupation  of  his  post  which  his 

1  pp.  611   and   612. 

.'  Supr.  c..  Craicis  Islands.  21st  March.  1906    54  Weekly  Reporter-.  618; 
76   L.  J..  P.   C..  n.s.,   50. 
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guarantee  to  Ashvood  might  have  given  him,  was  not  expressed 
or  intended  to  be  used  for  the  purpose  of  subserving  that  interest, 
and  has  no  connection  with  it.      For  these  reasons  their  Lordships 
think  the  authority  given  to  the  appellant  was  revocable.     Several 
eases    have    been    cited    by    the    appellant's    counsel    in    support 
of  his  second  intention.      On  an  examination  of  them  it  will  be 
found  that  the  essential  distinction  between  this  case  and  those 
cited  in  this,  that  in  each  of  the  latter  power  and  authority  were 
given  to  a  particular  individual  to  do  a  particular  thing,  the  doing 
of   which   conferred   a   benefit  upon   him,    the   authority   ceasing 
when  the  benefit  was  reaped,  while  in  this  case,  as  already  pointed 
out,  nothing  of  that  kind  was  ever  provided  for  or  contemplated. 
In   Carmichael's   Case,1  the   donor   of   the  power,  for   valuable 
consideration,  conferred  upon  the  donee  authority  to  do  a  parti- 
cular thing,  in  which  the  latter  had  an  interest,  namely,  to  apply 
for  the  shares  of  the  company  which   the  donee  was  promoting 
for  the  purpose  of  purchasing  his  own  property  for  him,  and  the 
donor   sought   to    revoke   that    authority    before    the    benefit   was 
reaped.      In  Spooner  v.  Sandilands,-  the  donor  charged  his  lands 
with  certain  debts  due  and  to  accrue  due  to  the  donees,  and  put 
the  latter  into  the  possession  of  those  lands  and  into  receipt  of 
the  rents  and  profits  of  them,  for  the  express  purpose  of  enabling 
the  donees  to  discharge  thereout  these  same  debts ;    and   it  was 
sought  to  eject  the  donees  before  their  debts  were  paid.      In  Clerk 
v.  Laurie?  a  wife  pledged  to  a    bank  dividends  to  which  she  was 
entitled,  to  secure  advances  made  to  her  husband.      It  was  held 
that  while  the  advances  remained  unpaid  she  could  not  revoke  the 
bank's  authority  to  receive  the  dividends.      In  Smart  v.  Bandars,4 
it   was   decided   that   the   general   authority  of  a   factor  in  whose 
hands  goods  wore  placed  for  sale,  to  sell  at  the  best  price  which 
could    reasonably    be   obtained,    could    not   be    revoked    after   the 
factor   had   made  advances  on   the  security   of   the  goods  to   the 
owner  of  them,  and  while  the?e  advances  remained  unpaid.      It 
is  not  necessary  for  the  purposes  of  these  appeals  that  their  Lord- 
ships should  determine  whether  or  not  the  appellant  has,  on  the 
authority  of  Ii<'<nl  v.  Anderson''  and  Turner  v.  Goldsmith,9  a  right 
of  action  against  the  respondent  for  damages  for. breach  of  agree- 
ment.     However  that  may  be.  it  is  clear,  their  Lordships  think, 
that  even  if  the  authority  conferred  upon  the  appellant  had  been 
irrevocable,  he  has  not  a  good  equitable  defence  to  the  action  of 
ejectment,  inasmuch  as  the  contract  made  with, him,  being  one 
entire  thing  incapable  of  being  divided  into   independent  parts, 
he  would  not,  upon   the  authorities  cited,  be  entitled  to   an  in- 


1  1896,   2   Ch..   643. 

2  2  Y.  and  C..   390. 

3  5  W.  R.,  629;     2  H.  and  N.,  199. 

4  5  C.  B.,  895. 

5  32  W.  R.,  950,  L,.  R.;    13  Q.  B.  D.,  779. 
«   32  W.   R.,   574.   1891;    1  Q.   B.,  544. 
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junction  (o  re.- train  the  re-pmideni  from  SIIIIIL'  in  ••;.  <  tm>-nt  That 
is,  as  tin-  appellant's  emm-i'l  admii-.  iln-  t«--t.  A  ~mi  lor  -iieh 
an  injunction  \\ould,  in  tin-  case,  amount  \\\  eiiVct  to  a  suit  for 
specific  performance  of  ;i  contract  for  binni:  and  -•  TV  ice,  a  suit 
which  cannot;  be  maintained.  In  <ti/il<n  v.  /•'o><?iV/,.1  the  suit  wa.s 
institntcil  for  specific  performance  of  an  agreement  to  grant  a 
lea-e  of  a  coal  wharf.  Tin-  agnvmnit  contained  a  provision  that 
the  plaintiff  should,  during  tin-  term.  In-  appointed  manager  of 
the  coal  wharf  at  a  specified  salary.  h  wa-  held  by  the  Lorda 
Just  Hex  i  hat  the  two  parts  of  the  agreement  wen'  inseparably 
connected,  and  as  a  decree  for  specific  performance  of  the  con- 
tract  for  personal  service  could  not  he  granted,  the  suit  must  be 
dismissed.  In  X tucker  v.  HmkrUanil?  the  plaintilT.  who  wa-  en- 
titled to  certain  letters  parent,  hy  deed  granted  to  the  defendant 
for  a  money  consideration  an  exclusive  license  to  use  the  patent, 
ami  hy  the  same  deed  covenanted  with  the  plaintiff  that  he  (the 
plaintin")  should  act  as  manager  of  the  defendant's  works  for  the 
-arm  period.  The  plaintilT  was  dismissed.  lie  thereupon  filed 
a  hill  claiming1  to  he  a  partner  in  the  husiness,  and  praying  that 
the  defendant  might  he  rest  mined  from  excluding  him  from  the 
works.  I  n  delivering  judgment  the  Lord  Chancellor  ( Ixird 
Trtiro)  said  : 

"  I  therefore  am  clearly  of  opinion  that  there  was  no  partner- 
ship, that  it  was  simplv  a  contract  of  hiring  and  of  service, 
i  he,  remuneration  to  he  measured  with  reference  to  the 
amount  of  the  profits  of  the  husiness.  If  that  he  so,  is  there 
a.ny  instance  where  it  has  heen  supposed  that  a  contract  of 
hiring  and  service  could  he  made  the  suhject  of  an  application 
to  this  court  if  "th<?  employer  claimed  to  dismiss  his  servant, 
or  his  manager,  or  hy  whatever  name  the  party  to  perform 
the  service  is  to  be  denominated.  I  do  not  recollect  any  instance 
of  any  attempt  on  the  part  of  a  court  of  equity  to  compel  the 
•emplover  to  retain  the  servant,  agent,  or  manager,  and  not  to 
forbear  to  leave  him  to  his  remedy  at  law  for  the  breach  of  it.' 

Their  Lordships  are  accordingly  of  opinion  that  the  appellant's 
third  contention,  like  his  second,  cannot  he  sustained,  and  that 
the  appellant  is  not  entitled  to  withhold  from  the  executrix  the 
po.-sr<sion  of  the  lands  which  he  obtained  as  her  and  her  son's 
attornev  or  agent. 


— 


MAI.K  TO  AC;KXT.  l.ivi  \OST<».\K   v.   CROSS.' 

:!<>.  When-  a  vendor  ha-  employed  an  a^ent.  )••  find  substan- 
tial persons  to  purchase  a  property  within  a  limited  time  upon 
specified  terms,  such  agent  to  he  paid  by  a  commission  on  the 


1    4   De  G..    F.   and  J..   426. 
J    Ijn    I.     .1       Ch.    401. 

.  iff.,    Itiih   I-viu-nary.   1901.  85  L.  T.  R.  382. 
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purchase  money   after  the  completion  of  the  sale,  the   agent 
cannot  insist  upon  a  conveyance  to  himself  as  purchaser. 

PRINCIPAL    AKD    SURETY. 

RELEASE  OF  CO-SURETY. 

MERCANTILE  BANK  OF  SYDNEY  v.  TAYLOR.1 

1.  In  a  suit  against  one  of  five  joint  and  several  sureties 
to  recover  the  amount  guaranteed,  it  appeared  that  the  plain- 
tiff had  without  the  defendant's  knowledge  and  consent,  re- 
leased another  of  the  sureties  for  all  debts  due  by  him.  at  the 
bank  at  this  date. 

•2.  It  was  held,  that  the  plaintiff  could  not  recover  and  that 
the  legal  effect  of  the  release  could  not  be  modified  by  evidence 
of  verbal  negotiations  prior  to  the  release  for  the  purpose  of 
shewing  an  agreement  to  reserve  rights  against  the  sureties. 

RELEASE  OF  PRINCIPAL. 

COMMERCIAL  BANK  OF  TASMANIA  v.  JoNES.2 

3.  Where  a  creditor  released  his  principal  debtor  and  ac- 
cepted a  third  party  as  full  debtor  in  his  stead,  and  his  surety 
for  the  former  debtor  agreed  to  give  a  guarantee  for  the  latter 
and  to  continue  his  former  guarantee  until  he  did  so,  and  then 
died  without  having  given  it: 

4.  Held,  in  an  action  by  the  creditor  against  his  executors, 
that  the  former  debt  having  been  extinguished  by  the  release, 
the  remedy  against  the  deceased  was  gone. 

5.  Novation  of  debt  operate  as  a  complete  release  of  the 
original  debtor  and  cannot  be  construed  as  a  mere  covenant 
not  to  sue  him. 

PRIVILEGE. 

BUILDERS'   PRIVILEGE. 

L.\     I?. \\QUE  D'lIoCIiELAGA   V.    STEVENSON/ 

1.  Under  the  Civil  Code,  as  amended  by  59  \7ictoria,  ch.  42, 
a  builder's  privilege  is  limited  to  one  year  from  the  date  of 


1  New    South    Wales,    13th    May,    1893,    L.  R.,    1893,    App.    Gas.,    317; 
8    T.  L.  Rep.,    463. 

2  Tasmania,  13th  May,   1893,  L.   R.,  1893,  App.  Gas.,  313;     62  L,  J.  R., 
n.s.,  104;    8  T.  L.  Rc-p.,   466. 

3  Quebec,  aff.,  28th  July,  1899,  L.  R.,  1900,  App.  Gas.,  600;   83  L.  T.  R., 
235;    69  L.  J.   R.,  n.s.,  139. 
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registration,  thereof ;    :mtl.  \\-iili  nir.'ipl  ii>  ;m  bypothecary  priv: 

ilriM  conferred  <»u  suppliers  of  iii;iteri;i]-.  it  only  arises  on 
notice  being  given  to  the  proprietor  under  nriiele  2013  g,  and 
ivgi-iered  under  article  210.'!,  and  lapses  unless  the  prescrilx-d 
legal  procedings  are  taken  within  three  months  from  the  date 
of  notice. 

LORD  MACXAGHTEN.  page  G03: — Their  Lordships  entire!}'  con- 
<  ur  in  the  judgment  of  the  Court  of  King's  Bench,  delivered  by 
l.neoste,  O..T.,  who  adopted  the  reasoning  of  the  Superior  Court. 
The  original  claim  was  founded  on  the  articles  of  the  Civil  Code, 
as  amended  by  5?  Viet.,  ch.  4(5.  That  statute,  which  came  into 
force  in  March.  1894,  gave  a  right  of  preference  to  the  supplier 
of  materials  as  well  as  to  the  builder,  and  conferred  a  privilege 
two  years  from  the  date  of  registration.  It  was,  however, 

ealed  by  59  Viet.,  ch.  42,  which  came  into  force  on  the  21st 
I  '>ruary,  1896.  The  latter  statute  omitted  suppliers  of  materials 
from  the  list  of  privileged  creditors,  and  reduced  the  builder's 
privilege  to  the  period  of  one  year  from  the  date  of  registration, 
but  it  gave  the  supplier  of  materials,  on  compliance  of  certain 
formalities,  an  hypothecary  privilege.  In  the  present  case,  the 
work  was  done  and  the  materials  supplied  while  the  Act  of  57 
Viet,  was  in  force.  But  the  required  memorial  or  bordereau  was 
not  registered  until  the  Kith  "March,  lS!Hi,  and  it  is  to  be  ob- 
served that  the  amount  mentioned  in  the  memorial  was  a  lump 
sum.  The  memorial  does  not  distinguish  between  the  amount  due 
for  work  done  and  the  amount  due  for  the  materials  supplied. 
The  bank  claims  that,  inasmuch  as  the  work  was  done  and  the 
materials  supplied  while  the  earlier  Act  was  in  force,  the  privilege 
must  be  deemed  to  last  for  two  years.  But  obviously  this  is  not 
the  case.  When  the  memorial  was  registered, .  the  only  articles 
under  which  registration  could  be  effected  were  the  articles  of  the 
Code  as  amended  by  the  Act  of  59  Viet.  l\egi?tration  under 
those  articles  confers  a  privilege,  but  a  privilege  limited  to  one 
year  from  the  date,  of  registration.  The  claim  to  an  hypothecary 
privilege  under  the  Act.  59  Viet,  seems  to  be  equally  without 
foundation.  It  is  not  alleged  that  the  claimants  did,  in  fact, 
comply  with  the  formalities  required  by  the  articles  of  the  Civil 
Code  as  amended  by  the  Act  59  Viet.  They  seek  to  rely  upon 
;in  admission  made  in  the  course  of  the  proceedings  to  the  effect 
that  all  the  formalities  required  \vcfc  complied  with.  But  this 
admission  was  made  when  the  only  question  between  the  parties 
was  as  to  the  duration  of  the  builder's  privilege.  No  claim  to  an 
hypothecary  privilege  had  been  advanced  at  that  time. 

In  the  next  place  they  say  that  it  .vas  impossible  for  them  to 

•:plv    with   the   prescribed    formalities,    because1    the    material* 
\\>Te  supplied   directlv  to   the  proprietor.      Whatever  the   reason 
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for  non-compliance  may  have  been,  article  2013  1.  introduced  by 
ibr  Act  a!)  Viet.,  makes  it  perfectly  clear  tbat  the  hypothecary 
privilege  conferred  on  suppliers  of  materials  only  arises  on  notice 
being  given  to  the  proprietor,  in  virtue  of  article  2013  g,  and 
registered  according  to  article  2103.  It  lapses  unless  the  pre- 
scribed legal  proceedings  are  taken  within  three  months  from  the 
date  of  the  notice. 

CROWN. 

LIQUIDATORS  OF  THE  MARITIME  BANK  OF  CANADA  V.  RECEIVEU- 
GENERAL  OF  XEW  BRUNSWICK.* 

2.  The  British  Xorth  America  Act,  1867,  has  not  severed 
the   connection  between   the    Crown   and  the    provinces;     the 
relation  between  them  is  the  same  as  that  which  subsists  be- 
tween the  Crown  and  the  Dominion  in  respect  of  the  power, 
executive  and  legislative,  public  property  and  revenues,  as  are 
vested  in  them  respectively.      In  particular,  all  property  and 
revenues  reserved  to  the  provinces  by  sects.  109  and  126  are 
vested  in  Her  Majesty  as  sovereign  head  of  each  province. 

3.  Held  that  the  Provincial  Government  of  ]STew  Brunswick, 
being  a  simple  contract  creditor  of  the  Maritime  Bank  of  the 
Dominion  of  Canada  in  respect  of  public  moneys  of  the  Pro- 
vince, deposited  in  the  name  of  the  lleceiver-General  of  the 
1'ntvinee,  is  entitled  to  payment  in  full  over  the  other  depositors 
and  simple  contract  creditors  of  the  bank,  its  claim  being  for 
a  Crown  debt  to  which  prerogative  attaches. 

C\SKS  CITED  BY  LORD  WATSON": — Exchange  Bank  of  Canada  v. 
Tin-  Queen?  T!r<i.  \.  Tiniil-  of  Nova  Scotia,3  Hodg&v.  Tltc  Quern.4 
Ailorneii-deneral  of  Ontario  v.  Mercer.5  St.  Catherine  Milling  tf- 
/.iinihrr  Co.  v.  Tlie  Queen?  The  Attorney-General  of  British  Col- 
•innlin  v.  Attorney-General  of  Cnna<lu.~ 

YOUNG  v.   STEAMSHIP  "  SCOTIA." 

4.  A  vessel  which  is  the  property  of  a  Colonial  Government, 
although  built  to  be  used  as  a  ferry  boat  for  the  purpose  of 


1  New  Brunswick,  aff.,  2nd  July,  1S92,  L,.  R..  1892,  App.  Cas.,  237. 

2  11  App.  Cas.,  153. 

3  11  Supr.  C.  R..  1. 

4  9   App.    fas.,   117. 

5  8  App.  Cas.,   767. 

6  14  App.  Cas.,  46. 

7  14   App.  Cas.,   295. 

8  Newfoundland,   aff.,    16th   July.    1903.   89   I>.    T.   R..    374;    72   L.   J.    R.. 
n.s.,    115. 


earning  paSBi  ni:er-  and  merchandise  for  hire  between  one  part 
of  a  railway  owned  by  the  ( Jo\  <  nnmm  and  another,  enjoys 
the  -ami1  immunity  from  arrest  as  the  pr<  jM-rty  of  the  Crowii, 
and  i~  not  lial>le  to  an  action  for  salvage. 

.\  i  \\  Soi  in  \Y\i.is  TAXATION  COMMISSIONERS  v.  P.u.MF.i:.1 


.">.  In  the  administration  of  a  bankrupt's  estate  nnd<T  the 
Ne\v  South  \\'ales  Bankruptcy  Act.  IMIN,  the  Crown  is  en- 
titled to  preferential  payment  over  all  other  creditors. 

LOUD  MACXAGIITEX,  page  1S1  :--In  Hex  v.  \Vells.-  in  a  passage 
which  lias  been  oftvn  cited.  Macdonald.  C.B.,  says  (2)  :  "I  take 
it  to  1  e  an  incontrovertible  ride  of  lav  that  where  the  King's  and 
the  subject's  title  concur,  the  King's  shall  be  preferred."  Except 
BO  far  as  the  Legislature  has  thought,  fit  to  interfere,  the  rule  is 
one  of  universal  application,  and,  perhaps,  not  unreasonable,  when 
it  is  considered  that,  after  all,  it  only  means  that  the  interests 
of  individuals  arc  to  be  postponed  to  the  interests  of  the  com- 
munity. The  rule  is  enunciated  by  Lord  Coke  in  Quick's  Ctisc.3 
From  Ijord  Coke's  time  to  the  present  day  it  has  never  been  ques- 
tioned as  a  rule  of  law,  and,  so  far  as  their  Ixmlships  are  aware, 
there  has  never  been  any  attempt  on  the  part  of  any  court  to 
limit  the  generality  of  its  application,  except  in  the  present  case, 
and  in  two  recent  cases  in  the  Colonies,  which  will  he  referred  to 
presently. 

Page  183: — It  can  hardly  be  disputed  that  in  the  present  case 
the  rights  of  the  Crown  and  the  rights  of  ordinary  creditors  or 
"  common  persons  "  (as  the  phrase  is  in  the  old  cases)  do  concur 
or  come  into  competition.  It  is  admitted  that  the  Hankrupcy 
Act,  1X!)S,  does  not  hind  the  Crown.  It  would  therefore  seem, 
on  principle,  that  in  the  administration  of  the  assets  under  the 
direction  of  the  court  it  was  the  duty  of  the  court  to  give  effect 
to  the  Crown's  prerogative. 

As  regards  authority,  both  in  Kngland  and  Ireland,  the  highest 
courts  of  the  country,  short  of  the  House  of  Lords,  have  upheld 
the  prerogative  of  the  Crown.  The  judgment  of  the  Court  of 
Appeal  in  In  rr  Henley  <C-  Co.*  seems  to  their  Lordships,  as  it  did 
t<«  Simpson.  J..  to  be  clear  upon  fhe  point.  The  decision  was 

led  upon  two  separate  grounds  and  upon  two  distinct  preroga- 
tives. It  was  a  case  of  winding  up.  not  of  bankruptcy.  The  pro- 
pertv  had  not  passed  out  of  the  company.  The  court,  therefore, 

1  New   South   Wales,   rev.,   Sth   February.    1907.    L.  R.    1907,   App.   CAS.. 
17!':     23    T.  L.  R.,    304. 

2  Ibid.,    282. 

3  9    Rep,    129b. 

4  9   Tb     P.    469. 
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held  that  the  Crown  was  still  at  liberty  to  pursue  its  extremt 
rights  against  the  company's  property  and  was  on  that  ground 
entitled  to  priority.  But  the  court  also  held  that  under  the 
other  and  wider  prerogative  the  claim  of  the  Crown  must  pre- 
vail. "  If  the  matter,"  said  James,  L.  J.,1  is  treated  as  a  matter 
solely  of  administration  of  assets  under  the  direction  of  the  Crown 
and  the  right  of  a  subject  with  respect  to  the  payment  of  a  debt 
of  equal  degree  come  into  competition,  the  Crown's  right  pre- 
vails. Wln'ther,  therefore,  the  debt  is  treated  as  a  debt  of  record 
or  of  specialty,  or  of  simple  contract,  there  being  a  right  of  priority 
in  the  Crown,  it  is  right  that  the  debt  should  be  paid."  The 
other  members  of  the  court,  Brett  and  Cotton  1,  J.J.,  also  rested 
their  decisions  on  both  grounds  separately.  The  reasons  of  the 
Lords  Justices,  founded  on  the  wider  prerogative,  is  inapplicable 
to  a  case  where  the  narrower  prerogative  is  no  longer  capable 
of  being  exercised,  though  the  assets  are  still  under  the  direction 
of  the  court  vested  in  a  public  officer  who  has  no  beneficial  inter- 
est in  them.  Of  course,  if  that  view  be  correct,  the  observations 
in  Henley's  Case,2  to  which  Simpson,  J.,  deferred,  were  wholly 
idle  and  irrelevant.  But  it  is  impossible  to  treat  a  proposition 
which  the  court  declares  to  be  a  distinct  and  sufficient  ground 
for  its  decision  as  a  mere  dictum,  simply  because  there  is  also 
another  ground  stated  upon  which,  standing  alone,  the  -case  might 
have  been  determined.  It  is  equally  impossible  to  suppose  that 
the  very  learned  judges  who  formed  the  court,  and  who  were  be- 
yond all  others  familiar  with  the  law  of  bankruptcy,  pronounced 
a  judgment  apparently  unqualified  and  unrestricted  in  its  appli- 
cation, yet  "with  the  tacit  exception  of  administration  in  bank- 
ruptcy," as  suggested  by  Griffith,  C.J.,  in  the  case  of  In  re  Baynes.3 
The  judgment  of  the  Court  of  Appeal  in  Ireland  in  In  re 
i "ilvin.^  was  a  case  in  bankruptcy,  and  it  is  to  the  same  effect. 
The  court  there  was  composed  of  Ashbourne,  L.C.,  Palles,  C.B., 
and  Kit/dibbon  and  Walker  L.J.J.,  and  the  judgment  of  the  court 
was  delivered  by  the  Chief  Baron,  one  of  the  most  learned  and 
accurate  judges  on  the  Bench. 

It  is  difficult  to  understand  the  suggestion  made  in  the  court 
below  that,  because  the  Crown  puts  forwards  its  claim  to  priority 
in  the  case  of  the  administration  of  a  bankrupt's  estate,  it  must, 
therefore,  be  held  to  have  abandoned  an  undoubted  prerogative 
on  which  it  is  actually  at  the  time  insisting,  and  to  have  elected 
to  come  in  with  the  ordinary  creditors. 

The  atti  MiioM  of  their  Lordships  was  called  to  the  case  of  In  re 
Baynes.6  which  has  already  been  mentioned,  and  a  case  in  Ontario, 

1  9  Ch.  D.,   481. 

2  9   Ch.  D.,   4R1. 

3  9  Ch.  D.,  469. 

I  9  Queensland,   L.  J.,   33,   44,  Rep.   202. 
5  1897,   1  I.  R.,   520. 
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Ch<ir/c.«>n  \.  Attorney-General  of  < '<m<i< A/.1  m  both  <>f  which  the 
right  of  the  Crown  to  preferential  pa\ ni'-nr  ..m  of  assets  being 
administered  in  bankruptcy  was  denied.  Their  Lordships  have 
carefully  considered  those  cases.  With  every  respect  to  the  courts 
by  which  they  were  decided,  their  Lordships  cannot  help  thinking 
Hi  at  in  both  cases  the  learned  judges  have  not  sufficiently  kept 
distinct  the  two  prerogatives  which  formed  separate  grounds  of 
•  1. vision  in  In  re  Henley  iG  Co.-  The  judgments  are  devoted  in 
a  irreat  measure  to  a  consideration  of  the  prerogative  under  which 
tin-  Crown  was  entitled  to  peculiar  remedies  against  the  debtor 
and  his  property,  and  of  the  law  and  Hie  authorities  bearing  upon 
it.  The  principle  upon  which  that  prerogative  depends  is  not 
to  be  confounded  with  the  principle  invoked  in  the  present  case. 
The  prerogative,  the  benefit  of  which  the  Crown  is  now  claiming, 
depends,  as  explained  by  Macdonald,  C.B.,  in  The  King  v.  Wells.3 

upon  a  principle  "  perfectly  distinct and  far  more  general, 

determining  a  preference  in  favour  of  the  Crown  in  all  cases,  and 
touching  all  rights  of  what  kind  soever  where  the  Crown's  and 
the  subject's  right  concur  and  so  come  into  competition." 

l.K-vsOK-S   PRIVILEGE  INT  CASE  OF  INSOLVENT  V. 

Ross  v.  BEAUDRY  ET  AL.* 

C.  Where  insolvent  tenants  judicially  abandoned  their  pro- 
perty for  the  benefit  of  their  creditors,  and  statute  law  (Gl 
Viet,  ch.  46)  at  the  date  of  the  abandonment  restricted  the 
lessor's  preference  to  two  years'  rent,  ranking  them  as  ordinary 
creditors  for  the  balance,  while  no  such  restriction  was  enacted 
by  the  law  as  it  stood  at  the  date  of  the  leases : 

7.  It  was  held,  that  the  existing  statute  applied  to  all  liqui- 
dations which  arose  after  its  enactment,  and  governed  the 
lessor's  privilege  unless  expressly  exempted  therefrom. 

LORD  ROBERTSON,  page  573 : — The  sole  question  being  whether 
the  rights  of  the  respondents  are  measured  by  the  statute  law 
as  it  stood  when  the  leases  were  granted,  or  as  it  stood  when  the 
insolvent  tenants  abandoned  their  property,  it  is  convenient  to  set 
out  the  two  contrasted  enactments.  At  the  date  of  the  leases 
article  2005  of  the  Code  was  as  follows:— 

"  2005.  The  privilege  of  the  lessor  extends  to  all  rent  that  is 
due  or  to  become  due,  under  a  lease  in  authentic  form. 


1   15  Ont.  Rep..  632:    16  Ont.   App.  Cos.,  1907. 
L¥  9   Ch.  D..  469. 
::    if.  East,  278. 

4  Quebec,  2nd  August.  1905.  T,.  R ..   1905.  App.  Crs.,  r,70;   93  L.  T.  R.. 
315;   74  L.  .T.  R..  n.s..  106:   21  T.  I,.  Rpp..  735;    12  R.  T,     n..«..  173. 
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"  But  in  the  case  of  the  liquidation  of  property  abandoned  by 
an  insolvent  trader  who  has  made  an  abandonment  in  favour  of 
his  creditors,  the  lessor's  privilege  is  restricted  to  the  whole  of 
the  rent  due  and  to  become  due  during  the  current  year,  if  there 
remain  less  than  four  months  to  complete  the  year,  to  the  whole 
of  the  rent  due  and  to  the  rent  becoming  due  during  the  current 
year  and  the  whole  of  the  following  year. 

"  If  the  lease  be  not  in  authentic  form,  the  privilege  can  only 
be  claimed  for  three  overdue  instalments  and  for  the  remainder 
of  the  current  year." 

The  same  article,  as  amended  by  61  Viet.,  ch.  46,  now  reads 
as  follows: 

"'  2005.  The  privilege  of  the  lessor  extends  to  all  rent  that  is 
due  or  to  become  due  under  a  lease  in  authentic  form. 

'  But  in  the  case  of  the  liquidation  of  property  abandoned  by 
an  insolvent  trader  who  has  made  an  abandonment  in  favour  of 
his  creditors,  the  lessor's  privilege  is  restricted  to  twelve  months' 
rent  due  and  to  rent  to  become  due  during  the  current  year,  if 
there  remain  more  than  four  months  to  complete  the  year;  if 
there  remain  less  than  four  months  to  complete  the  year,  to  the 
twelve  months'  rent  due  and  to  the  rent  of  the  current  year  and 
the  whole  of  the  following  year. 

"  If  the  lease  be  not  in  authentic  form,  the  privilege  can  only 
be  claimed  for  three  overdue  instalments  and  for  the  remainder 
of  the  current  year." 

A  comparison  between  the  two  enactments  shews  that  the  parties 
are  right  in  saying  that  the  soundness  of  the  judgment  now  under 
review  depends  solely  on  the  question  which  of  the  two  forms  of 
article  2005  is  applicable  to  the  case. 

The  decision  of  the  Court  of  King's  Bench  purports  to  proceed 
on  the  well-established  principle  that  legislation  is  presumed  not 
to  be  retroactive  in  its  effect  or  existing  rights;  and  this  prin- 
ciple is  enforced  and  elucidated  at  length  in  the  judgment.  In 
applying  this  doctrine,  however,  the  learned  judges  do  not,  as  ib 
appears  to  their  Lordships,  sufficientlv  advert  to  the  question.  To 
what  subject-matter  does  the  new  paragraph  in  article  2005  prim- 
arily relate?  The  new  enactment  is  directed  to  the  regulation  of 
the  liquidation  of  traders'  abandoned  properties  and  the  relation? 
arising  in  liquidation  between  the  lessor  of  properties  and  the 
general  body  of  creditors.  Accordingly,  priind  facie,  the  true  ap- 
plication of  the  doctrine  against  the  retroaction  of  laws  is  to 
confine  this  particular  enactment  to  liquidations  arising  after  the 
amendment  of  the  law.  The  question  whether  there  shall  be  a 
•further  limitation  of  the  enactment  by  excluding  lessors'  leases 
are  dated  prior  to  the  amending  Act  stands  in  a  very  different 
position,  and  the  intention  of  the  Legislature  must  be  derived, 
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as  in  r\iT\  case,  l'r»m  the  loi  .m.l  t!,.  matU-r  of 

the  enactment.  Now,  it  is  to  be  observed  that  tl  t  now  insisted 

for  1  \  i  hi-  landlord  was  derived  not  from  llu?  terms  of  the  lease,  but 
from  i  he  gejieral  law  as  expressed  in  the  Code.  In  the  earlier  form 
2005  (as  it  stood  at  the  date  of  the  leases)  there  was 
one  ivjii.ation  of  the  effect  of  abandonment  by  a  trader  on  the 

itive  position  of  creditors;    in  the  new  form  of  the  article  there 

.  different  one.  Now,  it  is  extremely  ditlicult  to  suppose  that 
it  was  intended  that  what  is  expressed  as  a  uniform  rule  for 

'i illation  should  be  invaded  by  the  varying  exceptions  which 
\\mild  result'  from  the  respondent's  argument  without  express 
authority  by  the  Legislature.  All  regulations  about  the  ranking 

ereditors  iii  liquidation  necessarily  affect  existing  rights,  and 

'lie  or  other  of  the  competitors  loses  thereby.      Accordingly, 

if  in  an  enactment  of  this  kind  it  were  intended  to  exclude  from 

its  application  persons  in  the  position  of  the  respondent*,  some 

.•ilic  enactment  would  be  made.  The  circumstance  that  the 
change  in  the  law  is  brought  about  in  the  form  of  an  alteration 
in  a  Code  which  is  supposed  to  express  the  existing  and  living 
law  in  its  entirety  does  not,  it  is  true,  affect  the  principle  ap- 
plicable, but  vividly  illustrates  the  need  of  some  express  excep- 

i,  where  it  is  intended  to  protect  in  the  future  one  class  of  rights 

'ii  the  mass  affected  by  general  words.  Their  Lordships  do 
not  t'hink  that  the  presumption  against  retroaction  compels  the 

ii-lusion  that  it  is  to  be  pursued  through  all  the  consequences 
of  the  main  enactment,  and  they  deem  its  true  application  in  the 

>ent  instance  to  be  merely  to  limit  article  ?005  to  abandonments 

urring  after  it  came  into  force. 

6       BANK  AND  BANKING:   Lien  on  shares;    AFFREIGHTMENT: 
Lien  for  freight. 

PROP.ATE    OF    WILL. 
See  WILL:  Prolate. 

PROMISSORY  NOTES. 
BILLS  OF  EXCHANGE. 

PROPERTY. 

I   XI'KOPKIATION. 

COMMISSIONER  OF  PUBLIC  WORKS  v.  Loo  AN.' 

1.  The  intention  of  authorizing  the  taking  of  private  pro- 
perty without  compensation  cannot  be  attributed  to  a  Tyfgis- 
lahuv  unless  it  bo  expressed  in  unequivocal  terms;  and  if  an 


1  Cape  of  Good  Hope.  aff..   12th  Junr.   1903.  72   L.  J.  R.  n.s..  S 

p.  c.  ±2 
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enactment  is  in  terms  susceptible  of  two  constructions — either 
that  such  power  is  reserved,  or  that  powers  already  existing 
are  simply  transferred  to  a  newly  constituted  body — the  latter 
is  the  preferable  construction. 

IMMOVABLE  BY  DESTINATION. 

REYNOLDS  v.  AsHBY.1 

2.  Machines  were  supplied  by  the  owner  of  them  to  the 
lessee  of  a  factory  upon  the  hire-purchase  system,  the  machines 
to  remain  the  property  of  the  owner  till  they  had  been  wholly 
paid  for;    upon  default  in  payment  the  owner  to  have  power 
to   determine   the   hiring   and   remove  the   machines.       They 
were  affixed,  as  the  owner  knew,  to  concrete  beds  in  the  floor 
of  the  factory  by  bolts  and  nuts,  and  could  have  been  removed 
without  injury  to  the  building  or  the  beds.     The  lessee  made 
default  in  payment,  and  the  owner  brought  an  action  to  re- 
cover the  machines  or  their  value  from  a  mortgagee  of  the 
premises  who  had  taken  possession:— 

3.  It  was  held  that  the  machines  had  been   so  affixed   as 
to  pass  by  the  mortgage  to  the  mortgagee. 

EARL  OF  HALSBURY.  L.C.,  page  470: — There  are  various  modes 
by  which  '  things,  when  they  are  trade  fixtures,  can  be  protected 
from  being  absorbed  by  the  owner  of  the  freehold  or  by  a  mort- 
gagee, and  I  should  hesitate  very  much  before  I  agreed  that  such 
fixtures  as  are  in  question  here  and  which  could  only  be  used  when 
fixed,  must  necessarily  belong  to  the  freeholder  or  to  the  mort- 
gagee. By  an  expressed  or  implied  contract  between  the  parties 
interested  in  such  a  transaction,  machinery  for  the  purpose  of 
working  in  a  factory  might  be  protected  so  that  an  unpaid 
vendor  who  has  lent  on  the  hire  system  machinery  to  the  person 
who  wanted  to  use  it  in  his  mill,  might 'make  it  safe  from  being 
absorbed  either  by  creditor  or  landlord.  There  is  nothing,  how- 
ever, here  from  which  I  can  infer  either  an  expressed  or  implied 
contract  for  the  removal  of  these  articles,  which  undoubtedly  were 
fixed,  and  under  these  circumstances  I  do  not  dissent  from  the 
conclusion  at. which  your  Lordships  have  arrived. 

LORD  JAMES,  page  471 : — My  Lords,  the  authorities  controlling 
the  questions  respecting  the  difference  between  fixtures  and  chat- 
tels are  very  numerous,  and  have  arisen  between  different  parties. 
The  rights  of  landlord  and  tenant,  of  mortgagor  or  mortgagee, 


1  Aff.,    5th   August,    1904,   L.  R.,   1904,   App.   Cas.,   466. 
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and  liability  to  being  rated,  Imve  brought  this  question  to  a  legal 
lie  for  the  detenu inat ion  of  our  courts. 

I  <lo  not  propose  to  review  these  authorities  in  detail,  but,  hav- 
ing (.(insulted  and  considered  them,  1  have  come  to  the  conclusion 
that  tli-'  weight  of  authority  is  in  favour  of  the  view  that  these 
machines  must  be  held  to  be  affixed  to  the  building  so  as  to  puss 
under  (ho  mortgage  as  being  a  portion  of  the.  factory. 

The  cases  supporting  this  view  are  very  numerous,  but  the 
principal  case  now  generally  referred  to  is  that  of  Hobson  v. 
Gorringc1  the  authority  which  Lawrence,  J.,  acted  upon.  Doubt- 
less there  are  cases  and  dicta  upon  which  the  appellants  are  en- 
titled to  rely.  Hellawell  v.  Eastwood,2  and  several  other  cases 
were  relied  upon  at  the  Bar  to  shew  that  these  machines  should 
irclcd  as  chattels — but  in  none  of  these  cases  does  the  ques- 
tion arise  between  mortgagor  and  mortgagee,  and  in  some  of  them 
the  decisions  are  explained  upon  grounds  other  than  those  existing 
in  the  present  case. 

Tn  the  same  way  Trappes  v.  Harter,3  a  case  arising  out  of  a 
mortgage,  was  decided  principally  upon  a  question  of  local  custom, 
and  in  Lyon  v.  London  City  and  Midland  Bank*  the  decision  in 
favour  of  some  chairs  being  chattels  appears  to  have  been  correctly 
decided  upon  the  special  facts  of  that  case. 

LOUD  LINDLEY,  page  473 : — There  is  a  long  series  of  the  highest 
authority  shewing  conclusively  that  as  between  a  mortgagor  and  a 
mortgagee,  machines,  fixed  as  these  were  to  land  mortgaged,  pass 
to  the  mortgagee  as  part  of  the  land.  The  decisions  in  question 
begin  with  Walmsley  v.  Milne?  and  include  Ex  parte  Barclay? 
r  v.  Fraser,7  Climie  v.  Wood,8  Longbottom  v.  Berry.9  Hol- 
land v.  Hodgson,10  Gougli  v.  Wood,11  Hobson  v.  Gorringe.1* 

Others  were  referred  to  in  the  argument,  but  I  need  only  men- 
tion Southport  and  West  Lancashire  Banking  Co.  v.  Thompson?* 
where  it  was  held  that  whether  the  mortgagor  is  an  owner  in  fee 
or  is  only  a  leaseholder  (as  in  this  case)  is  immaterial  with  refer- 
ence to  the  question  now  under  consideration.  My  Lords,  it  is 
quite  impossible  to  over- rule  these  decisions. 


1  1S97.  Ch..  182. 

2  6  Ex..  295. 

3  1833.  2  C.  and  M..  153. 

4  1903.  2  K.  P...  135. 

5  1859.  7  C.  B..  n.s..  115. 

6  1S5S.  5  D.  M.  and  G-,  403. 

K.  and  J.,  536. 

8  L,.  R.,  3  Ex.,  257:  L-  R.,  4  Ex..  32$. 

9  1S69.  L.  R..  5  Q.  B..  123. 
1"  L.  R..  7  C.  P.,  328. 

11  1S94,  1  Q.  B..  713. 

12  TV..;,  i  Ch.,  182. 

13  1SS7,  37  Ch.  D.,  64. 
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It  must  be  conceded  that  theie  are  dicta  in  other  cases,  and 
even  decisions  which  show  that  for  some  purposes  even  machines, 
more  or  less  like  this,  have  been  treated  as  chattels.  There  is 
Hellawell  v.  Eastwood,1  a  case  of  distress,  which  has  been  much 
commented  on  in  the  later  cases,  and  is  of  questionable  authority ; 
there  are  rating  cases,  such  as  Childley  v.  West  Ham,-  and  Tyne 
Boiler  Works  v.  Overseers  of  Longbenton,3  there  is  the  case  of 
tiie  Miners  Huts,  Wake,  v.  Hall*  which  arose  between  miners 
in  the  Peak  District  and  landowners,  and  turned  entirely  on  a 
local  custom:  there  is  the  tapestry  case,  Leigh  v.  Taylor,5  which 
arose  between  a  tenant  for  life  and  a  remainderman;  there  is 
Fisher  v.  Dixon?  which,  arose  between  the  heir  and  executors  of 
the  deceased  owner  of  the  land,  and  the  machinery  fixed  to  it. 

My  Lords,  I  do  not  profess  to  be  able  to  reconcile  all  the  cases 
on  the  fixtures,  still  less  all  that  has  been  said  about  them.  In 
dealing  with  them  attention  must  be  paid  not  only  to  the  nature 
of  the  tiling,  and  to  the  mode  of  attachment,  but  to  the  circum- 
stances -under  which  it  was  attached,  the  purpose  to  be  served, 
and  last  but  not  least,  to  (the  position  of  the  rival  claimants  to 
the  things  in  dispute.  In  this  case,  and  still  regarding  the  ques- 
tion for  the  present  as  concerning  the  mortgage  on  the  one  side 
and  the  mortgagee  on  the  other,  it  is,  in  my  opinion,  impossible 
to  hold  that  the  machines  did  not  pass  with  the  mortgage.  The 
only  authorities  on  mortgages  which  present  any  difficulty  are 
Trappes  v.  Harter,7  and  the  very  recent  case  of  Lyon  &  Co.  v. 
London  City  and  Midland  Bank.3 

Trappes  v.  Harter  7  was  a  reputed  ownership  case,  and  turned 
on  the  facts  stated  in  a  special  case.  The  court  there  held  that 
some  trade  fixtures  did  not  pass  by  a  mortgage  of  the  property 
to  which  they  were  attached.  The  special  case,  however,  stated 
facts  shewing  that  the  machines  as  fixed  were  locally  regarded 
as  chattels,  that  the  partners  who  put  them  up  so  regarded  them, 
and  that  the  mortgagee  knew  this  and  so  treated  them.  This 
accounts  for  the  decision. 

In  Lyon  &  Co.  v.  London  City  and  Midland  Bank,5  some 
chairs  were  hired  from  the  plaintiffs  by  the  owner  of  a  place  of 
public  entertainment  at  Brighton.  The  Brighton  Town  Council 
required  the  chairs  to  be  fastened  so  as  not  to  be  easily  displaced, 
and  this  was  done.  The  chairs  were  screwed  to  bars  fastened  to 


1  6  Ex.,  295. 

2  32  L.  T.,  486. 

3  8  App.  Cas.,  195. 

4  18  Q.  B.  D.,  81. 

5  1902,  App.  Cas.,  157. 

6  1845,  12  Cl.  and  F.,  312;  69  R.  R.,  97. 

7  2  C.  and  M.,  153. 

8  1903,  2  K.  B.,  135. 
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the   lloor.     The   building    and    lixti,  re    th'-n    mortgaged    to 

the  drlVndants.     The  ii;  took   ;  "ii  and  rlamied  the 

chairs,  but  the  court  held  they  did  not  form  part  of  the  property 
mor  1,  but  remained  so  many  chattels.  Having  regard  to 
tin-  nature  of  the  tilings  fixed,  the  mode  of  fixing  and  the  order  of 
the  Town  Council,  the  decision  was,  in  my  opinion,  quite  right 
and  in  accordance  with  the  authorities  referred  to. 

RESPONSIBILITY  :  Non-natural  use  of  properly. 
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RAILWAY. 

CONSTRUCTION  OF  RAILWAY  ACT. 

TOEONTO  EAILWAY  Co.  v.  THE  QUEEN.* 

1.  Although  there  may  be  in  Canadian  Act3  and  for  other 
purposes  substantial  distinctions  between  railways  or  railway 
tracks  and  street  railways  and  tramways,  yet,  for  the  purpose 


1  Canada,  rev.,  31st  July,  1896,  L.  R.,  1896,  App.  Gas.,  551. 
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of  separating  free  and  dutiable  articles,  such  distinction  is  not 
maintained  in  Canadian  Act  50  and  .".  1  Viet.,  c.  .')!»,  and  its 
three  predecessors. 

2.  According  to  the  true  construction  of  that  Act  (see  s.  1, 
itnn  88,  and  s.  2,  item  173),  the  question  whether  imported  steel 
rails  are  taxed  or  free  depends  solely  upon  their  weight,  not 
upon  the  character  of  the  railway  track  for  which  they  are  in- 
tended. 

GRAND  TRUNK  RAILWAY  Co.  OF  CANADA  v.  WASHINGTON.* 

3.  Under  the  true  construction  of  the  Railway  Act  (Canada) 
51  Viet,  c.  29,  tl.e  power  conferred  by  sub-section  4  of  section 

262   upon   the  Railway   Committee   of  the   Privy   Council   to 
exonerate  a  railway  company  during  a  specified  portion  of  the 
year  from  the  duty  of  filling  certain  spaces  specified  in  sub- 
section 3 :    Such  extension  of  power  was  not  authorized  by  the 
grammatical  construction  of  the  sub-section?,  nor  rendered  im- 
perative by  the  context. 

JUDICIAL  SALE. 

CENTRAL  ONTARIO  RAILWAY  v.  TRUSTS  AND  GUARANTEE  COM- 

PANY.2 

4.  A  railway  incorporated  in  1873  by  an  Ontario  statute,  and 
declared  by  a  Dominion  statute  in  1884  to  be  a  work  for  the 
general  advantage  of  Canada   (thereupon  becoming  subject  to 
the  legislation  of  the  Dominion),  can  in  a  suit  by  the  trustees 
for  bondholders  to  enforce  a  mortgage  thereon,  be  sold  by  virtue 
of  the  provisions  contained  in  Dominion  Act  -46  Viet.,  e.  24,  ss. 
14,  15  and  16,  re-enacted  by  the  Dominion  Railway  8, 
51  Viet.,  c.  29. 

Lonn  PAVEY.  page  578: — The  only  question  to  be  decided  on 
this  appeal  is  whether  a  railway,  which  is  subject  to  the 
of  the  Dominion,  can  be  sold  in  a  suit,  by  the  trustees  for  bond- 
holders to  enforce  a  mortgage  on  the  railway  company's  railway, 
lands,  and  franchises.    All  the  learned  judges  who  have  taken  part 

1  Snpr.   C..   Canada,  aff.,   24th   February.   1898.   T,.   R..  1809.   App.  Cas.. 
27    :    80  I,.  T.  R..  301;  68  I,.  J.  R.,  n.s..  37. 

2  Ontario,  aff.,  4th  August.  190"..  L.  R..  1905.  App.  Cas.,  576:  93  L. 
317;   74  L.  J.  R.,  n.s..  116;   21  T.  L.  Rep..  732. 
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in  the  decision  in  the  Courts  below  have  decided  that  it  can,  and 
the  appeal  is  by  the  railway  company  against  their  decision. 

Page  581. — In  the  well  known  case  of  Gardner  v.  London,  Chat- 
ham and  Dover  Ey.  Co.,1  it  was  held  by  the  Court  oi?  Appeal  in 
England  that  the  holder  of  a  mortgage  debenture  granted  by  a 
railway  company  in  the  form  given  in  the  schedule  to  the  Com- 
panies Clauses  Consolidation  Act  of  1845,  was  entitled  only  to  a 
receiver  of  the  profits  or  fruits  of  the  undertaking,  and  was  not 
cut  it  led  to  have  the  railwa}r  or  the  lands  or  any  part  of  the  capital 
property  of  the  company  sold  for  the  payment  of  his  debt.  It  will 
I  M  •  remembered  that  the  security  given  by  such  a  mortgage  bond  is 
on  the  undertaking  on  all  the  tolls  and  sums  of  money  arising  by 
virtue  of  the  company's  act.  The  reason  for  so  holding  wasi  thus 
stated  by  Lord  Cairns  2 :  "  When  Parliament  acting  for  the  public 
interest  authorizes  the  construction  and  maintenance  of  a  railway, 
both  as  a  highway  for  the  public  and  as  a  road  on  which  the  com- 
pany may  themselves  become  carriers  of  passengers  and  goods,  it 
confers  powers  and  imposes  duties  and  responsibilities  of  the  largest 
and  most  important  kind,  and  it  confers  and  imposes  them  upon 
the  company  which  Parliament  has  before  it,  and  upon  no  other 
body  of  persons.  These  powers  must  be  executed  and  these  duties 
dise.harged  by  the  company.  They  cannot  be  delegated  or  trans- 
ferred." 

It  appeare,  however,  from  an  early  date  to  have  been  the  practice 
in  Canada  to  include  the  lands  and  other  capital  property  of  a 
railway  company  in  a  mortgage  which  the  company  was  authorized 
to  execute.  And  it  was  contended  that  where  the  Legislature 
authorized  the  railway  and  lands  to  be  made  the  subject  of  security 
it,  by  implication,  authorized  the  exercise  of  the  ordinary  remedies 
of  a  mortgagee  of  lands.  The  contrary,  however,  was  decided  by 
t'lic  Courts  of  Upper  Canada  and  Ontario,  in  a  case  decided  in  the 
year  lsi;-j,  and  in  subsequent  cases  which  are  quoted  by  the  learned 
Chancellor  and  the  judges  of  the  Court  of  Appeal,  and  the  reason 
given  was  the  same  as  that  stated  by  Lord  Cairns,  namely,  that 
the  vendee  could  not  exercise  the  franchise  by  working  and  operat- 
ing the  railway. 

The  Quebec  Courts,  on  the  other  hand,  took  a  different  view 
under  a  similar  circumstance,  and  held  that  the  railway  might  be 
sold  as  an  entirety,  but  not  broken  up  or  sold  piecemeal. 

Their  Lordships  see  no  occasion  to  doubt  the  correctness  of  the 
law  thus  laid  down  by  the  Courts  of  Ontario,  and  it  may  be  as- 
sumed to  be  still  applicable  to  a  railway  company,  the  powers  of 
which  are  regulated  exclusively  by  the  law  of  the  province.  But 
as  regards  companies  to  \vhich  the  Dominion  legislation  is  applic- 


1  L.  R.,  2  Ch.  201,  App.   Cas.,   1905. 

2  L.  R.,  2  Ch.,  212. 
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nlile.     :l     ilill'iTi'llt     rO!i|j>lr\|.Hl     i-     pill     nil     ill.'     lli;itt<T    1 1 y     tllC    CUHCt- 

Hi' in-  \\liidi  luivo  been  quote. 1.  It  is  Inn-  ih;it  s.  II  does  not  of 
it -elf  t  mil  IT  iij)on  the  Courts  a  power  of  IVCT  tin-  railway,  but 

it  does  provide  a  statutory  means  by  which  the  railway  may  lx; 

'.i I ril  under  the  license  and  with  the  authority  of  the  Minister 
of  Railways  in  event  of  a  sale  being  made  at  the  instance  of  niort- 

ees.  To  quote  the  language  atfribiited  to  Ix>rd  Watson,  "  the 
I .  _rislature  has  made  provision  for  the  transfer  of  the  undertaking." 

It  can  scarcely  be  doubted  that  the  parlies  to  the  mortgage  now 
iimlcr  consideration,  contemplated  and  intended  that  Ihe  inort- 
.LMLrees  should  have  and  enjoy  means  for  Ihe  recovery  of  their  prin- 
i  i|>.il  money  other  than,  and  dilTerent  from,  the  apj>ointinent  of  a 
i1'  -  eiver  of  the  profits  of  the  undertaking.  The  trustees  are  ex- 
pressly directed  to  take  proceedings  to  enforce  payment  of  the 
principal  as  speedily  as  possible,  instead  of  merely  operating  the 
mil  way  for  the  Ixnicfit  of  the  mortgagee  as  was  provided  in  the 
case  of  default  being  made  in  payment  of  interest.  The  proceed- 
ings referred  to  can  only  be  such  as  may  be  taken  in  the  ordinary 
murse  of  law  for  recovery  of  money  secured  by  mortgage,  including 
a  judicial  sale  of  the  mortgaged  property.  It  is  true  that  at  the 
date  of  the  mortgage,  legal  effect  could  not  have  been  given  by  the 
<  nrts  of  Ontario  to  the  intention  of  the  parties  thus  expressed. 
But  the  railway  having  now  become  subject  to  the  legislation  of 
Canada,  and  that  legislation  having  provided  means  by  which  the 
transfer  of  the  undertaking  may  be  effected  without  prejudice  to 
public  interest,  the  difficulty  which  prevented  the  Courts  from  giv- 
ing to  mortgagees  of  the  railway  and  lands  rf  a  railway  company, 
the  ordinary  legal  remedies  of  a  mortgagee  has  now  been  removed, 
and  the  Court  is  now  able  to  carry  into  effect  the  intention  of  the 
parties  as  expressed  in  the  instrument  of  mortgage.  Their  Lord- 
ships adopt  the  language  of  the  learned  Chancellor  in  summing 
up  the  reasons  for  his  judgment:"  In  brief,  the  Legislature  per- 
mits a  mortgage  of  the  lands  of  the  company.  The  right  of  such 
a  mortgage  is  to  enforce  his  security  by  a  sale  of  the  land.  There 
is  now  no  countervailing  right  on  the  part  of  the  public  based  upon 
the  policy  of  the  Legislature  to  prevent  a  sale  being  had.  for  upon 
and  after  the  sale  the  road  will  still  run  its  course  and  serve  the 
public  as  and  when  in  the  hands  of  the  original  corporation.'' 

The  facts  in  the  case  of  Rcdficld  v.  Corporation  of  Wickliam. 
were  somewhat  difTerent  from  those  in  the  present  oas/>,  but  the 
views  on  the  construction  and  effect  of  the  statute  expressed  bv  T/>rd 
Watson   in   delivering  the  judgment  of  this  Board  coincide  with 
those  which  their  lordships  have  endeavoured  to  express. 


1   13  App.  Cas.,  467. 
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ATLANTIC  AND  I^ORTH  WEST  RAILWAY  Co.  v.  Wooo.1 

JURISDICTION  OF  COURT. 

5.  Where  an  award  of  compensation  made  in  an  arbitration 
under  the  <>ni(ii;in  Railway  Act,  1888  (51  Viet,  c.  29),  was 
appealed  from  under  section  161,  sub-sect.  2 : 

6.  The  Court  rightly  exercised  its  jurisdiction  by  reviewing 
the  award  as  if  it  had  been  the  judgment  of  a  subordinate  Court, 
that  is  by  deciding  whether  a  reasonable  estimate  of  the  evidence 
had  been  made.       It  was  not  authorized  by  the  section  to  dis- 
regard the  award  and  deal  with  the  evidence  de  novo,  as  if  it  had 
been  a  Court  of  first  instance. 

LORD  WATSON,  page  295 : — The  charge  which  the  Attorney-Gen- 
eral prefers  against  them  is,  that  in  closing  Blache  Lane  they  ex- 
ercised a  power,  franchise,  or  privilege  which  did  not  belong  to 
them  and  was  not  conferred  upon  them  by  law.  It  therefore  be- 
comes necessary  to  consider  what  kind  of  acts  are  indicated  by  the 
statutory  expression  "  exercises  any  power,  franchise,  or  privilege." 
Their  Lordships  are  of  opinion  that  the  words  were  meant  to  in- 
clude, not  ever}'-  act  done  by  the  company  which  can  be  shown  to  be 
contrary  to  law,  but  such  acts  only  as  are  either  professedly  or 
from  their  very  nature  manifestly  done  in  the  assertion  of  some 
special  power,  franchise,  or  privilege.  The  company  might  ille- 
gally occupy  and  use  a  public  road  and  exclude  the  public  in  such 
circumstances  as  to  bring  them  within  the  provisions  of  article 
997.  On  the  other  hand,  if  one  of  their  goods  trains  ran  off  the 
line  and  blocked  a  highway,  and  they  failed  to  remove  the  obstruc- 
tion within  due  time,  they  would  be  liable  to  an  indictment  for 
nui  hut  could  not,  in  their  Lordships'  opinion,  be  reasonably 

said  to  have  committed  the  nuisance  in  the  exercise  of  a  power, 
franchise,  or  privilege  which  did  not  belong  to  them. 

LINE  ALONG   PUBLIC  ROAD. 

CASGUATX  v.  ATLANTIC  AND  NORTHWEST  RY.  Co.2 

7.  The  General  Railway  Act  by  section  12  gives  the  local 
authority  an  absolute  discretion  to  sanction  the  construction  of 
a  permanent  line  of  railway  along  a  public  road. 


1  Quebec,  aff.,  23rd  February,  1895;  L,.  R.,  1895,  App.  Cas.,  257;  72 
L.  T.  R.,  238;  64  L.  J.  R.,  n.s.,  116. 

2  Quebec,  aff., "9th  February,  1895.  72  L.  T.  R.,  369;  I,.  R.,  1895,  App. 
Cas.,  276. 
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S  VI   I      HY    MOKT<;A(;i:. 

GREY  v.  MANITOBA  NORTH  WKSTEUN  RY.  Co.  OF  CANADA.1 

8.  Tn  a  suit  by  the  appellants,  being  mortgagees  of  a  division 
of  ISO  miles  of  the  respondents'  railway  ami  of  its  revenues 
subject  to  working  expenses,  for  a  sale  of  the  division  and  for  a 
receiver  and  other  relief:— 

9.  It  was  held:  that  this  division  of  180  miles  is  by  the  law 
of  Canada  applicable  to  the  railway  a  section  capable  in  sale  of 
its  entirety,  but  that  the  Provincial  Court  had  no  power  to  order 
a  sale,  part  of  the  section  being  within  and   part  without  its 
jurisdiction;  that  so  long  as  the  railway  was  worked  as  a  whole 
the  revenues  of  the  division  are  subject  along  with  other  re- 
venues to  the  working  expenses  of  the  whole  line,  and  that  the 
receiver  was  only  entitled  to  the  net  earnings  of  the  division  so 
ascertained. 

See  LEGISLATURE  :  Dominion  Railway,  Municipal  code; 
STATUTES:  Construction,  Extension  of  line  of  railway; 
RESPONSIBILITY:  Railway  Company. 

REGISTRATION. 

NULLITY   FOR  XOX-REGISTRATIOX. 

NATIONAL  BANK  FOR  AUSTRALASIA  v.  FALKINGHAM  ET  AL.* 

1.  By  the  3rd  section  of  the  Victorian  Book  Debts  Act,  1896, 
it  is  enacted  that  no  assignment  or  transfer  of  book  debts  shall 
be  valid  unless  registered : — 

2.  It  was  held  that  by  it?  true  construction  only  that  part  of 
an   instrument   \\hich    affects    assignments   or   transfer   is    in- 
validated by  non-registration.       The  invalidity  does  not  extend 

to  the  covenants  and  recitals  therein  contained. 

3.  Where,  however,  the  unregistered  assignment  of  a  book 
debt  contained  covenants  onerous  to  some  of  the  assignors  and 
a  subsequent  registered  assignment  omitted  the  same:— 

4.   Held  also,  that,  the  second  assignment  being  in  substitu- 
tion for  the  first,  the  covenants  were-  no  longer  enforceable. 


1  Manitoba,   varied,   6th   March.   1S07.   T>.   R.,   1S97.    App.   Ca*..  '. 
L.  J.  R.,  n.s.,  66. 

2  Victoria,  rev..   9th  July.   1902.   I,.   R..   1902.   App  .Cas.,   585. 
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RESPONSIBILITY. 

COMMON   EMPLOYMENT. 

CAMERON  ET  AL,.  v. 

1.  To  an  action  to  recover  damages  for  injury  caused  by 
the  deiVii'lant's  servant,  the  defence  of  common  employment  is 
not  applicable  unless  the  plaintiff  was  at  the  time  of  the  injury 
in  the  defendant's  actual  employment  in  the  relationship  of 
master  and  servant. 

2.  Where  the   defendants   were   stevedores,   the   plaintiff   a 
servant  >of  the  shipmaster  011  whose  ship  the  injury  was  caused, 
and  the  person  whose  negligence  caused  the  injury  was  a  ser- 
vant of  the  stevedores,  held,  that  the  defence  of  common  em- 
ployment was  not  available. 

LORD  CHANCELLOR,  page  311 :— In  their  Lordships'  opinion  the 
House  of  Lords  has  determined  that  where  the  person  sued  has 
committed  negligence  by  one  of  his  servants,  the  defence  of  com- 
mon employment  is  only  availed  to  him  where  he  can  shew  that 
the  person  suing  was  also  his  servant  at  the  time  of  the  occurrence 
of  the  injury.  In  the  judgment  delivered  by  one  of  their  Lord- 
ships in  the  case  of  Johnson  v.  Lindsay,2  the  law  was  thus  stated: 
"  These  authorities  are  sufficient  to  establish  the  proposition  that 
unless  the  person  sought  to  be  rendered  liable  for  negligence  of 
hi*  servant  can  ?li<>\v  that  the  person  so  seeking  to  make  him  liable 
was  himself  in  his  service,  the  defence  of  common  employment 
is  not  open  to  him." 


t 

EVIDENCE. 


McAnTHTJR  v.  DOMINION  CARTRIDGE  COMPANY.' 

'  3.  A  jury  having  found  that  an  explosion  occurred  through 
the  neglect*  of  the  defendant  company  to  supply  suitable 
machinery  and  to  take  proper  precautions,  and  that  the  re- 
sulting injury  to  the  plaintiff  was  not  in  any  way  due  to  his 


1  New  Zealand,   aff.,   25th   April,   1893,  L.  R.,   1893.   App.   Cas.,   308. 

2  App.  Cas.,  1891,  371. 

3  Supr     C.     Canada.    Quebec,    rev.,    llth   November-    1904,   L.    R..   1905, 
App.  Cas.,  72:    91  L.  T.  R..  698;    74  L.  J.  R.,  n.s.,  31;     S3  W.  Rep.,  305;    21 
T.  L.  Rep.,  47. 
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n<  -  licence,  the  verdict  was  nplirld  by  ilu-  unanimous  judgment 
of  two  Courts:— 

1.  Tin-  .Indicia!  Committee  held  thai  an  order  by  Supremo 
Court  setting  aside  the.  verdict  on  the  ground  that  there  was 
no  exact  proof  of  the  fault  which  certainly  caused  the  injury 
,  must  be  reversed.  J'root'  to  thai  effect  may  be  reasonably 
required  in  particular  cases;  it  is  not  so  where  the  accident  is 
the  work  of  a  moment,  and  its  origin  and  course  im-apaWe  of 
being  detected. 

Loi;i>  M.VCXAGIITEX,  page  74: — The  facts  of  the  ease  may  he 
stated  very  briefly.  On  June  10th,  1898,  the  appellant,  who  was 
in  the  service  of  the  respondent  company,  and  then  about  eighteen 
years  of  age,  was  seriously  injured  hv  an  explosion  at  the  com- 
pany's works.  There  is  no  direct  evidence  to  shew  how  the  ex- 
plosion occurred.  It  seems  to  have  originated  in  an  automatic 
machine  used  for  filling  shells  or  cartridges  with  powder  and 
shot.  The  appellant  and  another  boy  of  about  the  same  age, 
who  was  his  superior,  were  minding  the  machine  at  the  time.  It 
was  the  appellant's  duty  to  keep  the  shells  with  which  the 
machine  was  fed  supplied  with  shot  and  wads.  The  explosion 
was  instantaneous.  The  flash  communicated  through  a  supply 
pipe  with  a  powder-box  fixed  on  the  outside  of  the  wall  of  the  room 
in  which  the  machine  stood.  The  box  was  placed  there  so  that 
in  the  event  of  an  accident  the  explosion  might  spend  itself  in  the 
open  air.  However,  for  some  reason  or  other,  the  box  had  b<H'ii 
strengthened  externally,  and  the  force  of  the  explosion  took  effect 
inwards.  The  wall  was  blown  in,  the  machine  knocked  to  pieces, 
and  the  room  entirely  wrecked. 

On  .Tune  'Jth,  189S),  this  action  was  brought  in  the  name  and  on 
behalf  of  the  appellant,  then  a  minor,  by  his  tutor.  The  ca-'e 
on  behalf  of  the  plaintiff  was  that  the  explosion  was  owing  to  the 
fault  of  the  company.  The  company,  on  the  other  hand,  denied 
responsibility,  and  alleged  that  the  mishap  was  caused  by  the 
negligence  of  the  plaintiff  himself. 

The  jury  found  that  the  explosion  occurred  through  the  fault 
and  neglect  of  the  company  "  by  their  neglect  to  supply  suitable 
machinery,"  and  "by  their  neglect  to  take  proper  precautions  to 
prevent  an  explosion."  They  also  found  that  the  injury  of  which 
the  plaintiff  complained  was  not  "'  in  any  way  caused  by  his  own 
fault,  neglect,  or  negligence."  And  they  assessed  the  dam;: 
at  $5,000. 

The  learned  judge  who  presided  at  the  trial  reserved 
as  he  was  authorized  to  do  by  the  Civil  Procedure  Code,  for  the 
consideration    of   the   Court   of   Review.        That  court   dismis 
with  costs  a  motion  on  behalf  of  the  company  for  judgment  or  a 
m-\v   trial,  and  confirmed   the  verdict  in  favour  of  the  plaintiff. 
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complaint  was  made  of  the  learned  judge's  summing-up  or 
the  way  in  which  the  questions  were  left  to  the  jury. 

In  Quebec,  when  an  unsuccessful  party,  after  verdict,  moves  for 
judgment  or  a  new  trial,  the  function  of  the  court  under  the 
Civil  Procedure  Code  is  the  same  as  the  function  of  a  Court  of 
Appeal  in  this  country  in  similar  circumstances.  It  is  not  the 
province  of  the  court  to  retry  the  question.  The  court  is  not 
a  court  of  Review  for  that  purpose.  The  verdict  must  stand  if 
it  is  one  which  the  jur}~,  as  reasonable  men  having  regard  to  the 
evidence  before  them,  might  hnve  found,  even  though  a  different 
result  would  have  been  more  satisfactory  in  the  opinion  of  the 
trial  judge  and  the  Court  of  Appeal. 

That  there  was  evidence  to  justify  the  verdict  in  the  present 
case  can  hardly  be  disputed.  The  automatic  machine,  which  had 
been  in  use  for  rather  over  a  year,  was  designed  in  the  works  of 
the  company.  The  designer  himself,  who  was  the  company's 
superintendent,  and  apparently  a  clever  and  skilled  mechanic,  and 
the  man  who  made  the  machine  under  his  instructions  and  di- 
rection, spoke  of  it  in  terms  of  the  highest  praise.  But  no  in- 
dependent expert  was  called  to  echo  their  encomium  or  confirm 
their  view  of  its  suitability  for  the  purpose  in  hand.  It  was  not 
patented,  but  still  it  does  not  seem  to  have  been  adopted  in  any 
other  works  of  the  sort.  In  the  judgment  of  the  majority  of  the 
learned  judges  of  the  Supreme  Court,  delivered  by  Girouard,  J., 
it  is  stated  that  it  was  "  proved  that  the  machine  was  perfect,  and 
worked  regularly  and  properly."  But  company's  witnesses  did 
not  go  so  far  as  that.  They  admitted  that  there  was  room  for 
improvement,  and  that  improvements  were  to  be  introduced  in 
a  machine  that  was  then  being  constructed  to  take  its  place.  The 
principal  fault  or  defect  of  the  machine  seems  to  have  been  in 
the  mechanism  used  in  the  last  stage  of  the  process.  When 
cartridges  are  charged  the}'  have  to  be  "  crimped,"  that  is  the 
edges  have  to  be  turned  down  so  as  to  hold  the  charge  firmly  in 
its  place.  The  design  was  that  each  cartridge,  when,  and  as  it 
was  loaded,  should  be  clutched  by  automatic  fingers  and  carried 
off  to  another  part  of  the  machine  and  there  presented,  sitting 
upright  on  the  inside  edge  of  a  hollowed  cup,  to  receive  the  blow 
or  punch  which  would  complete  the  operation.  But  these  auto- 
matic fingers,  occasionally  at  any  rate,  acted  in  an  uncertain,  not 
to  say  an  erratic  manner.  Up  to  the  time  of  the  explosion,  though 
no  doubt  less  frequently  at  the  last  than  at  first,  cartridges  were 
now  and  then  presented  in  a  wrong  posture,  and  the  blow  or  punch 
fell  poinetimes  on  the  side  of  the  cartridge  and  sometimes  on  the 
metal  end  in  which  the  "  primer  v  or  percussion  cap  had  been 
inserted.  The  evidence  was  that  a  considerable  number  of  these 
failures  occurred  from  time  to  time,  and  that  the  injured  cartridges 
were  collected  and  sent  away  to  be  "scrapped,"  or  broken  up.  It 
seems  to  be  not  an  unreasonable  inference  from  the  facts  proved 
that  in  one  of  these  blows  that  failed  a  percussion  cap  was 
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ignitril  and  so  caused  the  explosion.  ior  reasonable 

•a  of  tlie  mishap  when  once  it  was  established  to  the 

n  of  the  jury  was  not  owing  to  any  negligence  or  care- 

on  the  part  of  the  operator.       The  wonder  really  is,  not 

that  the  explosion  happened  as  and  when  it  did,  hut  that  things 

\\vnt  on  so  long  without  an  explosion.       Then,  too,  the  jury  may 

have  reasonably  thought  that  the  explosion  would  or  might  have 

:i  comparatively  harmless  if  the  powder-box  on  the  outside 
had  been  properly  constructed.  The  learned  judges  in  the 
S  >reme  Court  appear  to  have  been  much  influenced  by  some 

sions  in  France  which  are  stated  by  Girouard,  J.,  to  be 
"  unanimous  in  exacting  proof  of  a  fault  which  certainly  caused 
the  injury."  The  learned  judge  had  previously  observed  that 

-  to  the  cause  of  this  explosion  .....   we  are  left  entirely  in 

dark.       As  recent  French  decisions,  though  entitled  to  the 

highest  respect  and  valuable  as  illustrations,  are  not  of  binding 

iiority  in  Quebec,  the  learned  counsel  at  the  bar  very  properly 
attained  from  examining*  in  detail  the  cases  referred  to  by 

ouard,  J. 

It  is  enough  to  say  that  although  the  proposition  for  which  they 
were  cited  may  be  reasonable  in  the  circumstances  of  a  particular 
case,  it  can  hardly  be  applicable  when  the  accident  causing  the 
injury  is  the  work  of  a  moment,  and  the  eye  is  incapable  of 
detecting  its  origin  or  following  its  course.  It  cannot  be  of 
universal  application,  or  utter  destruction  would  carry  with  it 
complete  immunity  for  the  employer. 

EXERCISE   OF   STATUTORY   POWERS. 

DUMPIIY  v.  MONTREAL  LIGHT  HEAT  AND  POWER  COMPANY.1 

5.  A  derrick  used  in  putting  up  a  house  in  one  of  the  streets 
of  Montreal  was  'brought  into  contact  with  tho  overhead  wires 
of  the  respondent  company,  with  the  result  that  a  current  of 
electricity  was  diverted  to  the  street  and  killrd  the  appellant's 
husband  :— 

6.  IToM,  that  tho  respondents  being  authorized  by  Quebec 

Act  1  Edw.  7.  o.  66,  ?.  10,  iu  tho  alternative  to  place  their 
wires  either  overhead  or  underground,  were  not  guilty  of  ne- 
gligence in  adopting  one-  alternative  rather  than  the  other,  or 
in  neglecting  to  insulate  or  guard  tho  wire?  in  the  absence  of 
•  vidcnce  that  such  precaution  would  have  been  effectual  to  avert 

the  accident. 

Lonn  ROBERTSON*,  page  458:  —  The  proposition  in  law  laid  down 
.it  the  trial  was  that  the  respondents,  having  alternative  powers 


1  Quebec,   1907.   n(T..   T,  R  .   1907.    App.   Ois..   <54.     '6  T>.  J..   n.s..  71 


352  RESPONSIBILITY. 

to  place  their  wires  either  overhead  or  underground,  were  bound 
to  adopt  whichever  method  afforded  the  greatest  protection  to  the 
public,  and  were  guilty  of  negligence  if  they  failed  to  do  so. 
The  Court  of  Kcview,  before  whom  the  cage  was  next  brought, 
adopted  this  proposition,  and  gave  judgment  against  the 
respondents.  On  an  appeal  to  the  Court  of  King's  Bench  this 
judgment  was  reversed,  and  the  appellant's  action  was  dismissed. 
The  result  is  the  present  appeal. 

Tin-  voluminous  evidence  and  elaborate  pleadings  contain  little 
which  purports  to  discriminate  this  street  from  streets  in  general,  as 
iv-urds  the  danger  or  safety  of  overhead  wires.  Accordingly 
ilif  proposition  maintained  is  the  somewhat  bold  one  that,  the 
Legislature  having  authonxed  in  these  streets  of  Montreal  over- 
head wires  as  well  as,  and  just  as,  underground  wires,  the 
pondents  are  guilty  of  negligence  in  exercising  one  of  those 
alternaii\e  pn\vers.  To  their  Lordships  it  seems  impossible  to 
support  this  contention.  There  are  various  decisions  pretty 
directly  in  point.  But  it  is  never  desirable  to  rest  on  the  authority 
of  other  decisions  what  is  the  plain  reading  of  a  statute. 

The  second  ground,  upon  which  negligence  has  been  found, 
exhibits  with  singular  frankness  the  essential  defect  of  the  ap- 
pellant's case  on  this  second  head.  The  finding  is  not  that  insulat- 
ing the  wires  or  guard  wires  was  an  efficient  remedy  which 
would  'have  prevented  the  accident  and  which  the  respondents 
were  negligent  in  not  adopting.  On  the  contrary,  the  verdict 
assumes  that  it  is  an  open  question  whether  what  the  jury  suggest 
would  have  done  any  good  at  all.  Their  complaint  is  that  the 
respondents  did  not  experiment  on  the  efficacity  of  such  arrange- 
ment. It  is  impossible  to  regard  this,  in  the  absence  of 
snbsi.anti\e  and  affirmative  evidence,  and  in  view  of  the  adequate 
support  received  by  the  respondents  from  their  witnesses,,  as  a 
good  ground  of  liability  or  negligence. 

MALICIOUS  PROSECUTION. 

See    MALICIOUS  PROSECUTION  :  Probable  cause. 


MASTKK   AM)   SERVANT. 

BLACK  v.   CHRISTCHURCH  FINANCE   Co.1 

7.  A  person  -\vlio  authorises  another  to  perform  an  operation 
on  his  land,  which  is  necessarily  attended  with  danger  to  his 
neighbours,  is  bound  not  only  to  stipulate  that  all  reasonable 


1  New  Zealand,  rev.,   16th  December,  1893,  L.  K.,  1894,  App.  Ca<?..  48; 
70  L,.  T.R.,    79;     63  L.  J.  R.,  n.s.,  32. 
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pivr;iui  ions  should  be  taken  to  prevent  damages  but  to  aeo  that 
tin  \   ;ire  observed. 

« 

3.  The  defendant  company  was  liable  in  damages  for  the  act 
its  contractor  in  negligently  and  improperly  lighting  a  fire 

.-II  ita  lalid  and  permitting  it  to  spread  to  the  plaintiff's  land; 

«  vt  a   though   such   contractor  in  so  doing  disregarded   special 

stipulation  contained  in  such  contract  relative  to  the  time  at 

which  such  fire  should  be  lit. 

i>.  To  escape  liability  the  defendant  must  shew  that  the  act 
the  contractor  was  that  of  a  trespasser  and  was  not  within  tho 
l>e  of  its  contract. 

LORD  SHAND,  page  5-i: — The  lighting  of  a  fire  on  open  bush 
land  where  it  may  readily  spread  to  adjoining  property  and  cause 
oiis  damage  is  an  operation  necessarily  attended  with  great 
danger,  and  a  proprietor  who  executes  such  an  operation  is  bound 
to  use  all  reasonable  precautions  to  prevent  the  fire  extending  to 
neighbour's  property  sic  uiere  tuo  est  alien  um  non  laedas; 
and  if  he  authorizes  another  to  act  for  him  he  is  bound  not  only 
to  stipulate  that  such  precautions  shall  be  taken,  but  also  to  see 
that  these  are  observed,  otherwise  he  will  be  responsible  for  the 
consequences  (see  Hughes  v.  Pcrcival 1  and  authorities  there  cited) . 
1  -es  may  indeed  occur  in  which  no  precautions  could  be  adopted 
which  could  reasonably  be  expected  to  avert  the  danger,  of  which 

e  present  appears  to  be  a  pcclty  clear  instance,  for  it  is  scarcely 
conceivable  that  when  once  the  fire  was  lit,  not  at  a  suitable  or 
favourable  time,  but  with  the  wind  blowing  as  it  was,  any  means 
which  could  be  suggested  would  have  saved  the  consequences 
which  occurred. 

NON-NATIR A  I.   rSE    OF    PROPERTY. 

F  \STERN    AND    SOUTH    AFRICAN    TELEGRAPH    COMPANY 
TOWN    TRAMWAYS    COMPANIES.2 

10.  The  principle  of  Rtflands  v.  Fletclic  3  not  inconsistent 
with  the  Ifoimm  law.  It  impose?  a  liability  on  a  proprietor 
which  is  measured  by  the  non-natural  usof  of  his  own  property, 
not  by  that  of  his  neighbour.  It  applies  to  a  proprietor  who 

res  electricity  on  his  land  if  it  escapes  therefrom  and  injures 
a  person  or  the  ordinary  use  of  property.  Tt  does  not  apply 
to  the  case  of  injury  done  to  a  peculiar  trade  apparatus  unnece 


1  S   App.   ras..   44?,. 

2  Cape  of  Oood  Hope.  aft..  18th  April.  1902. 
s  T.  L.  R.,  523. 

3  I..  R.,  3  H.  T...   330. 

P.  C.  23 
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sarily  so  constructed  as  to  be  affected  by  minute  currents  of  the 
escaping  force. 

11.  In  an  action  for  damages  by  the  appellant  company  for 
disturbances  in  the  working  of  their  submarine  cable  cans',  d  by 
an  escape  of  electricity  stored  by  the  respondents  for  the  work- 
ing of  their  tramway  system:— 

L2.  I  ii  n  gard  to  that  section  of  the  tramway  which  had  not 
hem  constructed  under  statutory  authority,  Rylands  v.  Fletcher1 
did  not  apply,  because  the  disturbance  only  resulted  when  the 
cable  was  constructed  without  certain  precautions  which  the 
evidence  shewed,  and  subsequently  secured  its  immunity: 

13.  In  regard  to  those  sections  of  the  tramway  which  have 
been  constructed  under  statutes  (Act  22  of  1895  and  Act  29 
of  ls'.i<ii.  the  escape  of  elect  ricit y,  being  a  natural  inci- 
dent, of  ili:'  op,  rations  legalized  thereby,  and  not  resulting  from 
a  leak  within  the  meaning  of  the  statutory  undertaking  or 
condition,  did  not  impose  liability  on  the  respondents. 

LORD  EOB.KI;T.SO\,  page  391: — Xow,  if  regard  bo  had  solely  to 
action  of  the  respondents  in  storing  electricity  on  their  lands, 
it  must  be  allowed  that  the  analogy  is  very  close  to  the  illustrations 
•n  in  Ryland*  \ .  Fletcher*  of  the  kind  of  things  which  a  pro- 
can  only  do  at  his  own  peril.  Electricity  (in  the 
(juantitA-  which  we  are  now  dealing  with)  is  capable  when  un- 
eoni rolled  <>f  producing  injury  to  life  and  limb  and  to  property; 
and  in  the  present  instance  it  was  artificially  generated  in  such 
qu;  and  it  escaped  from  the  respondents'  premises  and  con- 

trol. So  far  as  the  respondents  are  concerned,  it  appears  to  their 
Lordships  that,  given  resulting  injury  such  as  is  postulated  in 
ands  v.  rJ  etcher,1  and  the  principle  would  apply. 

I 'a  ue  393: — The  true  comparison  is  with  things  used  in  the 
ordinary  enjoyment  of  property,  and  this  instrument  differs  from 
such  things  in  its  peculiar  liability  to  affect  even  minute  currents 
of  electricity.  Now,  having  regard  to  the  assumptions  of  the  ap- 
pellants' argument,  it  seems  necessary  to  point  out  that  the  appel- 
lants, as  licensees  to  lay  their  cable  in  the  sea  and  as  owners  of  the 
premises  in  Cape  Town  where  the  signals  are  received,  cannot  claim 
higher  privileges  than  other  owners  of  land,  and  cannot  create  for 
thoi  -.  by  reason  of  the  peculiarity  of  their  trade  apparatus,  a 

higher  riiiht  to  limit  the  operations  of  their  neighbours  than  be- 
longs to  ordinary  owners,  apparatus  of  such  concerns  requires 
special  protection  against  the  operations  of  their  neighbours,  that 
must  be  found  in  legislation;  the  remedy  at  present  invoked  is  an 

1  L,.  R.,  3  H.  L.,   330. 
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to   less   special   conditions.     A    man   cannot    increase 
liabilities  of  his  neighbour  l>y  applying  his  own  property  to  social 
hethcr  for  business  or  pleasure.     The  principle  of  Hi/land* 
\.  /•'•'•  f'-her,1  which  subjects  to  a  high  liability  the  owner  who  uses 
his  property  for  purposes  other  than  those  which  are  natural,  would 
•  •me  doubtful  penal  if  it  implied  a  liability  to  property.     Nor 
tic-'d  the  law  be  regarded  as  showing  any  want  of  adaptability  to 
modern  circumstances  if  this  be  the  true  view,  for  the  liability  thus 
limited  is  of  insurance  and  not  for  negligence,  and  all  the  remedies 
t'»r  negligence  remain. 

While  agreeing  in  the  result   with   the  Supreme  Court  on  the 
union  law  branch  of  this  case,  their  Lordships  are  not  prepared 
accede  to  some  of  the  comments  made  in  Hi/lands  v.  Fletcher.1 
.•  learned  judges  of  the  Supreme  Court  have  indicated  con- 
Arable   reluctance   to   accept   the    doctrine    of    that   case,    and 
MI  to    regard   it   as   more   or   less    inconsistent  with   the   prin- 
ts of  the  Roman  law,  upon  which  the  law  of  the  colony  is  based. 
Their  Lordships  are  unable  to  find  adequate  ground  for  this  view, 
and  it  was  not  maintained  at  the  bar.     It  is  not  supported  by  the 
•s  or  decisions  which  illustrate  the  full  recognition  of  the  right 
of  an  owner  freely  to  use  his  property  for  natural  purposes,  even 
iough  loss  to  his  neighbour  may  result.    Nor,  on  the  other  hand, 
does  the  prominence  given  to  culps  in  Roman  law  preclude  the 
reception  of  the  doctrine  now  under  consideration  into  legal  systems 
founded  on  the  civil  law.    The  learned  judges,  and  also  Kekewich, 
J.,  in  National  Telephone  Co.  v.  Baker,-  seem  to  have  been  inaccur- 
ately informed  on  this  point,  for,  as  a  matter  of  fact,  not  only  is 
the  principle  of  Rylands  v.  Fletcher  l  fully  accepted  in  Scotland, 
but  it  had  formed  part  of  the  law  of  Scotland  before  Eijlands  v. 
Fletcher  was  decided,  and  Rylands  v.  Fletcher  has  been  treated  by 
the  Scottish  courts  as  an  authoritative  exposition  of  law  common 
to  both  countries. 

RAILWAY    COM  TAX  Y. 

EAST  INDIAN  RAILWAY  v.  KAXIDAS  "MuKEBJEE.8 

14.  Railway  companies  are  bound  to  use  proper  care  and  skill 
in  carrying  their  passengers;  but  they  arc  not  liable  as  common 
carriers  of  passengers  independently  of  negligence. 

15.  Where  a  passenger  was  killed  in  a  railway  carriage  by  an 
•>\l>losi\Ti  illegally  introduced  into  it. 

16.  The  railway  company  was  not  liable  in  damages  unles 
guilty  of  negligence  in  permitting  tho  fireworks  to  be  brought 

1  1,.  R..  3  H.   T...  330. 

2  (1893)    2  Ch..   186. 

Hengal.  rev.,  21st  February.  1901.  L,.  R..  1901.  App.  Cas..  396;  94  I,. 
R.,  210;    70  L.  J.  R.,  n.s..  63;    17  T.  L,.  R  i-..   284. 
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into  the  carriage.  As  it  was  not  the  duty  of  the  company  to 
search  every  parcel  carried  by  a  passenger,  the  onus  was  ion  the 
plaintiff  to  show  that  tin-  parcels  containing  the  fireworks  sug- 
gested dangers. 

LORD  HALSBUKY,  L.  C.,  page  401: — One  source  of  error  which 
their  Lordships  think  has  been  committed  in  the  judgments  below, 
is  an  apparent  misunderstanding  of  what  has  been  decided  in  the 
Court  of  this  country  as  to  the  true  obligation  which  exists  on  the 
part  of  a  railway  company  towards  its  passengers.  The  learned 
judge,  Ameer  Ali,  in  terms  says :  "Now,  in  may  be  regarded  as  set- 
tled law  that,  in  the  case  of  carriers  of  passengers  under  statutory 
powers,  there  exists  an  express  duty,  independently  of  any  implied 
contract,  to  carry  them  safely."  Their  Lordships  observe  that  in 
the  course  of  Mr.  Asquitlrs  argument  yesterday,  he  used  the  same 
phrase:  that  the  extent  of  the  obligation  of  a  railway  company  is 
ix>  carry  safely,  in  short,  that  they  are  common  carriers  of  passen- 
gers. That  is  not  the  law.  It  appears  to  have  given  rise  to  the 
impression  that,  that  being  the  state  of  law,  it  was  for  the  railway 
company  to  prove  beyond  doubt  that  they  were  not  responsible  for 
the  accident  that  occurred.  As  a  matter  of  fact,  the  argument 
would  be  illogica],  because,  if  they  were  carriers  they  would  be 
responsible,  quite  independently  of  any  question  whether  there  was 
negligence  or  not.  It  would  be  enough  to  show  that  the  passenger 
had  not  been  carried  safely,  which  would  at  once  establish  liability. 
The  learned  judge  appears  to  have  been  misled  by  an  observation 
of  Lord  Campbell,  in  the  case  that  he  quotes  of  Collett  v.  London 
and  North  Western  Ry.  Co}  that  tarn  upon  the  duty  of  the  railway 
company,  which  was  set  out  in  the  declaration,  to  carry  a  post- 
office  clerk  under  certain  provisions  of  railway  legislation.  It 
was  demurred  to  upon  the1  ground  that  there  was  no  contractual 
relation  between  the  post-office  clerk  and  the  railway  company. 
The  judgment  upon  demurrer  is  sufficiently  explained  in  one  book 
at  the  allegations  in  the  declaration  and  the  judgment  upon  it. 
But,  unfortunately,  Lord  Campbell  used  a  phrase  which  the  learned 
judge,  Ameer  Ali,  quote.-,  that  the  railway  company  were  under  an 
obligation  to  carry  safely,  which  their  Lordships  think  has  been 
the  origin  of  the  error.  Lord  Campbell  says :  "  I  am  of  opinion 
that  there  is  no  difficulty  in  the  question  which  has  been  raised. 
The  .allegation  that  it  was  the  duty  of  the  company  to  use  due 
and  proper  care  and  skill  in  conveying  is  admitted  ':  —admitted, 
that  is  to  say,  by  the  demurrer.  "  That  duty  does  (not  arise  in 
respect  of  any  contract  between  the  company  and  the  persons 
conveyed  by  them,  but  is  one  which  the  law  imposes.  If  they 
a.re  bound  to  carry,  they  are  bound  to  carry  safely."  That, 
probably,  is  the  origin  of  the  error  which  their  Lordships  think 
the  learned  judges  below  have  fallen  into.  What  Lord  Camp- 
bell is  saying  there  is,  that  they  are  not  relieved  from  the  ordinary 

1  16  Q.  B.,  984. 
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obligations  which  would  exist,  by  co:  by  statute  they 

\\vn-  compelled  to  carry  the  post-office  clerk;  and  he  goes  on  to 
>.iv  that  (he  obligation  is  not1  satisfied  by  carrying  a  jnan's  corpse 
;in«l  n  >t  himself.  His  mind  is  not  applied  at  all  u>  the  extent  of 

•  obligation  created,  but  his  mind  is  upon  the  argument  that 
there  was  no  obligation  at  all;  and  he  practically  says,  "you 
must  take  as  much  care  of  him  as  if  lie  was  a  passenger  who  con- 
iraeted  with  you."  Whatever  may  be  the  difficulty  that  arises 
about  such  a  phrase  in  Lord  Campbell's  mouth,  there  is  no  diffi- 
culty whatever  if  one  looks  at  the  declaration  and  the  assignment 
of  the  breach  of  duty,  where  the  duty  it  set  up,  as,  indeed.  Lord 
Campbell,  in  the  earlier  parts  of  his  judgment  points  out,  to  carry 
with  reasonable  care  and  diligence;  and  the  allegation  in  the 

•laration,  corresponding  to  the  duty  which  exists,  is  that  they 

!  not  do  so;  and  then  the  assignment  of  broach  is  not  that  the 
man  was  not  carried  safely,  which  according  to  the  argument 
would  be  sufficient,  but  the  allegation  is  that  they  did  not  use 

•per  care  and  skill  in  I  he  carrying.  If  one  looks  at  that,  as, 
indeed,  at  the  two  other  cases  which  the  learned  judge.  Ameer 
Ali,  quote  as  justifying  the  onus  that  he  throws  upon  the  railway 
company,  it  is  intelligible  enough.  In  the  one  case  it  was  a  child 
under  three  years  of  age,  between  whom  and  the  railway  company, 
of  course,  there  was  no  contract;  and  the  other  is  a  case  of  the 
same  character.  It  is  important,  perhaps,  to  observe  what  runs 
through  the  judgments,  and  to  observe  that  Mr.  Asquith,  naturally 
enough,  used  the  same  phrase  yesterday  in  his  argument  as  en- 
forcing the  necessity  of  the  railway  company  discharging  them- 
selves by  any  conceivable  evidence  by  saying  that  their  contract 
was  to  carry  safely.  Their  Lordships  say  it  is  desirable  that 
the  error  should  be  plainly  stated,  because  it  may  mislead  other? 
hereafter.  It  is  enough  to  say  that,  in  their  Lordships  judgment, 
there  i?  no  >uch  obligation  on  the  part  of  tho  railway  company. 

RF.PRKSEXTATIVES  OF  CIA  H. 

WISE  v.  PERPETUAL  TRUSTEE  COMPANY.' 

17.  The  rule  that  trustees  arc  entitled  to  l>o  idenmified  by 
their  cesiuis  que  strnslcnf  against  liabilities  incurred  by  their 
holding  trust  property  does  not  not  apply  to  cases  where  the 
nature  of  the  transaction  excludes  it. 

IS.  An  ordinary  club  is  formed  upon  the  tacit  understanding, 
judicially  recognized,  that  no  member  a«  «nch  becomes  liable  to 
pay  to  its  funds  or  'honvise  a:iy  money  beyond  the  snbcrip- 
(ions  required  by  its  ruJcs. 


1   NTew  South  Wales,  rev.,  13th  December.  1'  •:'.  L.   R..  1003.  App 
139. 
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19.  Trustees  of  a  club  who  have  incurred  liability  under 
onerous  covenants  contained  in  a  lease,  accepted  by  them  on 
its  bcjialf,  are  .entitled  to  idemnity  out  of  any  property  of  the 
club  to  which  their  lien  as  trustees  extends.  Its  members  are 
not,  by  reason  only  of  being  cestuis  que  trustent,  personally 
liable  to  mdcMmii'y  them,  where  there  is  no  rule  imposing  such 
liability  upon  them. 


Loi;i>  LINDLEY,  i';!.-"  149:  —  In  Hardoon  v.  Belilios,1  this  Board 
had  to  consider  the  right  of  trustees  to  be  indemnified  by  their 
cestuis  que  trustent  against  liability  incurred  by  the  trustees  by 
holding  trust  property.  The  right  of  trustees  to  such  indemnity 
was  recognized  as  well  established  in  the  simple  case  of  a  trustee 
and  an  adult  cesiui  que  trustent.  But,  as  was  then  pointed  out, 
this  principle  by  no  means  applies  to  all  trusts,  and  it  cannot  be 
applied  to  cases  in  which  the  nature  of  the  transaction  excludes  it. 

Clubs  are  associations  of  a  peculiar  nature.  They  are  societies, 
the  members  of  which  are  perpetually  changing.  They  are  not 
partnerships;  they  arc  not  associations  for  gain;  and  the  feature 
which  distinguishes  them  from  other  societies  is  that  no  member 
as  such  becomes  liable  to  pay  the  funds  of  society  or  any  one  else 
any  money  beyond  the  subscriptions  required  by  the  rules  of  the 
club  to  be  paid  so  long  as  he  remains  a  member.  It  is  upon  this 
fundamental  condition,  not  usually  expressed,  but  understood  by 
every  one,  that  clubs  are  formed;  and  this  distinguishing  feature 
has  been  often  judicially  recognized.  It  has  been  so  recognized  in 

ions  by  creditors  and  in  winding-up  proceedings:  See  Flemying 
v.  Hector,2  St.  James  Club." 

Apart  from  an  observation  of  Lord  St.  Leonard's  in  the  last 

case,  and  which  observation  is  in  favour  of  the  appellant,  the  only 

reported  case  in  which  a  court  has  had  to  consider  the  application 

to  a  club  of  this  right  to  indemnity,  is  Minnitt  v.  Lord  Talbot* 

In  niat;  case  some  members  of  a  club,  who  had  guaranteed  the  re- 

payment of  money  borrowed  for  the  club,  sought  indemnity,  not 

;he  property  of  the  club,  but  from  the  members  per- 

illv.     The  Court,  which  had  already  given  effect  to  their  lien,5 

afier\\ards  made  an  additional  order  and  enquiry  similar  to  those 

made  in  this  case.     The  grounds  upon  which  this  addition  to  the 

original  decree  was  made  do  not  appear;  nor  does  it  appear  what 

when>  flic  ground?  on  which  any  member  was  held  to  have  incurred 

liability.     This  case  doe?  not,  therefore,  a-sist  their  Lordships  on 

the  present  occasion. 


1  (1901)    App.   Cas.,   118. 

2  (1826)    2    M.  &   W.,    172. 

3  2  D.  M.   &  G.,   383. 

4  L.  R.  J.,  7  Ch.,  407. 

5  L,.   R.   J.,   1    Ch.,    143. 
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<>n  now  t<>  lv  decid'  d  n  >s  not  yet  cov- 

ithority,  and  a  choice  must.  In.'  i  ignor- 

the  essential  features  of  a  club  or  ]<  that  the  rule  esfcab- 

in  Ifardoon  v.  liclilios,1  is  inapplicable  to  such  a  body  of 

.     Their  Lordship;;  feel  no  dilliculty  in  making  (his  choice. 

The  trustees  of  n  club  are  the  last  persons  to  demand  that  the 

fundamental  conditions  on  which  their  IVS/HW  quc  trust-cut  have 

mo  such  shall  be  completely  ignored. 

The  appellant   in  this  case  is  not,  in  their  Lordships'  opinion, 
under  any  legal  or  equitable  obligation  to  pay  or  contribute  any- 
thing towards  the  indemnity  of  the  plaintiffs,  but  he  has  offered 
<>  so,  and  the  plaintiffs  are  not'  satisfied  with  his  offer. 

Kl  TROACTIVITY    OF   LAW. 

-  e  LEGISLATURE:  Eod.  ns;  STATUTES:  Retroactive  effect. 

RIGHTS  OF   WIIMW    AXI)   CHI  l.DKKN. 

MILLER  v.  CANADA  GRAND  TRUNK  RAILWAY.2 

20.  The  right  of  action  cuiii'crred  by  art.  105G  of  the  Civil 
Code  of   Quebec   on   the   widow   and    relatives   of   a.   deceased 
employee  whose   death   has   been   caused   by   the  fault  of  his 
employer  is  an  independent  and  personal  right  and  not  derived 
from  the  deceased  or  his  representatives. 

21.  And  the  deceased  could  not  be  said  to  have    ''  obtained 
satisfaction  ':   from  the  respondent  company  within  the  mean- 
ing of  that  article  unless  he  had  obtained  a  real  and  tangible 
indemnity  for  the  fault  in  question. 

22.  Where  the  deceased  as  a  condition  of  his  employment 
became  a  member  of  an  insurance  and  provident  society,  a  by- 
law of  which  provided  that  in  consideration  of  the  respondents1 

subscription  thereto  no  member  thereof  or  his  representative 
shall  have  any  claim  against  the  respondents  for  compensation 
on  account  of  injury  or  death  from  accident  ;  and  it  apjx'arcd 
from  the  society's  provisions  for  *iek  allowance  and  insurance- 
that  the  respondents  contributed  only  to  former,  the  latter  being 

a  scheme  for  mutual  life  insurance:— 

23.  Even  assuming  this  by-law  to  be  valid,  the  deceased  hnd 
not  obtained  satisfaction  within   the  meaning  of  article  1050. 


1   1900,   App.   Cas.,   118. 

0  Canada.    Supr.    C.     Quebec,    rev..    Mtli    February.    1006-    T,.    R.. 
App.   Cas..   1ST;     12  R.   I...   n.s..   77:     04    L.   T     R.. 
.T.    R..    I.'..    K.    R.    US:     75    I..   .1..    n.s..    45. 
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The  insurance  money  did  not  proceed  from  the  respondents, 
had  no  relation  to  its  offence,  and  was  equally  payable  in  case 
of  natural  death.  Reg.  v:  Grenier,1  overruled. 

LORD  DAVEY,  page  191 : — It  has  been  decided  by  this  Board  in 
Robinson  v.  <  Ian  Pacific  /<'//.  Co.,2  that  the  right  of  action  of 

the  widow  and  relatives  under  this  article  is  an  independent  and 
ighi  of  action  and  not,  as  in  the  English  act,  known  as 
Lord   Campbell's  Act,  conferred  on  the  representatives  of  the  de- 
iv.     The  right  of  action   of  the  appellant  is  therefore 
pritihl  facie  clear,  unless  the  deceased  in  his  lifetime  .obtained  in- 
demnity or  saiisfart'inn   I'm-  the  negligence  of  the  respondent  com- 
v  or  its  emp]n\,"  3.     !  »<:i nmity  he  had  none,  for  neither  he  nor 
his  representatives  ever  received,  or  became  entitled  to  receive  any- 
thing on  that  account,  but  it  is  said  that  Kamsden  "obtained  satis- 
faction,"   and  it  is  sought  to  show  that  as  follows: 

Page  194 :— Assuming  the  by-law  to  be  valid,  is  it,  in  the  cir- 
cumstances, an  answer  to  the  appellant's  action?  It  is  not  suffi- 
cient to  say  that  the  possible  right  of  action  of  the  deceased  has 
been  extinguished,  as  was  held  in  the  case  of  Robinson  v.  Canadian 
Pacific  R>/.  Co.,2  where  it  had  been  lost  by  prescription.  And,  as 
Lord  Watson  pointed  out,  the  -provision  as  to  duelling  in  article 
1'^G  shows  that  cases  were  intended  to  be  comprised  in  which  there 
could  be  no  right  of  action  in  the  deceased.  Their  Lordships  see 
no  reason  why  the  release  or  discharge  by  the  deceased  of  his  pos- 
sible, right  of  action  should  be  held  to  be  satisfaction  within  the 
meaning  of  article  1056  of  itself,  or  unless  the  deceased  has  thereby 
ohtained  from  the  offender  something  which  is  a  real  and  tangible 
indemnity  or  satisfaction  for  the  offence  or  quasi-offence  in  ques- 
tion. In  this  case  Kamsden,  of  course,  was  not,  and  neither  his 
representatives  nor  his  widow  nor  his  children  were  entitled  in 
-  •••juence  of  the  offence  or  quasi-offence  of  the  company  to  a 
single  dollar  out  of  the  sick  fund.  The  insurance  cannot  be  con- 
sidered to  IDC  such  indemnity  or  satisfaction,  first,  because  the 
money  payable  in  respect  of  it  did  not  (according  to  the  rules) 
d  from  the  offender  even  in  part;  and,  secondly,  because  the 
payment  is  independent  of,  and  bears  no  relation  to  the  offence  or 
quasi-offence,  and  would  equally  have  in  ho  made  if  the  deceased 
had  died  a  natural  death.  Their  Lordships  are  aware  that  evidence 
was  that  the  respondent  company  does  not  recognize  any  divi- 

i  <>f  the  society  and  makes  its  contribution  to  the  society  to  be 
used  as  it  pleases.  But  this  is  not  in  accordance  with  the  scheme 
contained  in  the  rules,  and  for  the  present  purpose  their  Lord- 
ships  can  only  regard  the  rules  as  they  stand. 

Holding  the  views  which  have  In  pressed,  their  Lordships 


1  1899,    30    Supr.    C.    R.,    42. 

2  1892,  App.   Gas.,   481. 
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<!<>  n«t.  Hud  it  necessary  for  them  to  discuss  the  question  raised 
on  -'  <>n  243  of  the  Dominion  Railway  Act,  1888. 

Their  Lordships  are  not  sure.that  in  coming  to  a  conclusion  in 
favour  of  the  appellant  they  arc  differing  from  the  real  opinion 
the  learned  judges  in  the  Supieme  Court.  Chief  Justice  Tas- 
ehereau  said,  in  the  course  of  his  judgment:— 

"Here,  wore  T  unfettered  by  authority,  T  would  be  inclined  to 
doubt  if  the  deceased  can  be  said  to  have  received  any  indemnity 
or  satisfaction,  but  T  am  bound  by  the  authority  of  Refj.  v.  Hrrnicr.1 
to  hold  that'  he  has." 

A inl  Hie  other  learned  judges  who  delivered  judgments  in 
favour  of  the  respondent  company  also  hold  themselves  bound  by 
that  decision  which  they  thought  could  only  be  distinguished  if 
the  company  was  itself  in  fault,  and  not  merely  responsible  for  the 
fault  of  its  employees.  In  Reg.  v.  Grcnier^  the  judgment  of  the 
Court  was  delivered  by  Chief  Justice  Strong.  The  learned  judge 
held  that  the  action  given  by  article  lOnfi  is  merely  an  embodiment 
in  the  Civil  Code  of  the  action  which  had  previously  been  given 
by  a  statute  of  Canada  re-enacting  Lord  Campbell's  Act,  and  that, 
therefore,  the  English  decisions  in  that  Act,  such  as  Griffiths  v. 
End  of  Dudley,11  were  applicable  to  the  case.  He  is  reported  to 
have  said : — 

"  It  must  be  acknowledged  that  if  the  deceased  would,  if  lie  had 
survived,  have  had  no  claim  for  damages  against  the  Crown,  the 
suppliant  can  have  none,  provided  we  are  right  in  assuming  this  to 
be  a  proceeding  to  be  governed  by  the  law  applicable  to  actions 
under  Lord  Campbell's  Act." 

The  assumption  thus  made  was  admitted  by  learned  counsel  to 
be  erroneous,  and  their  Lordships  cannot  attach  any  weight  to  a 
decision  founded  upon  it. 

See  BANK  .VXD  P.ANKING  :  Liability  of  President ;  CORPORATION 
(company}  :  Liability  of  directors:  CORPORATION  (Mu- 
nicipal}: Negligence,  Public  Street:  DAMAGES;  HUS- 
BAND AND  WIFE.  TRUSTEE:  Eod.  ro. 

TUPATUAN  PTCOPPJFTOK. 

SALE  OF  WATKIl    IMWI.K. 

HAMELIN  ET  AT,,  v.  P.ANNERMAX  KT  AT,.S 

1.  A  riparian  proprietor,  notwithstanding  that  the  river  i-= 
navigable,  can  acquire  an  interest  in  i*-s  water-power,  as  derived 


1  "0   Supr.    P..   Panada.    42. 

2  1SS2.   9   Q.   B.   D..   357. 

3  Quehoc.  aft..  2nd  February.  1S!>5.  T,.  R..  lS9o.  App.  Cap..  237;   72  L.  T. 
R..   128:    64  T,.  J.   R..  n.9.,  66:    33  TV.   R.. 
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from  a  reservoir  artificially  formed  by  a  dam  across  its  channel, 
and  sell  the  same  along  with  and  as  appurtenant  to  his  land. 
Even  if  such  sale  should  not  be  effectual  against  the  public,  the 
vendor  cannot  himself  impeach  it  on  that  ground. 

2.  In  this  case,  the  vendor  of  a  specified  amount  of  water- 
power  h;id  n<>j    received  to  himself  a  right  to  a  supply  either 
pari  pass  it-  with  or  preferably  to  the  purchaser,  therefore  the 
latter  was  t  -mil  led  to  damages  in  respect  of  any  loss  incurred 
by  i  lie  vendor's  us*  r  of  the  water  in  diminution  of  the  amount 
sold. 

LORD  WATSON,  page  23?  :  —  The  fact  that  the  North  River  may 

in.  some  sense  navigable  cannot  prevent  riparian  owner  from 

Hiring  an  interest  in  its  water  power,  which  he  can  sell  along 

with  and  as  appurtenant  to  a.  parcel  of  his  land.    Even  if  the  ap- 

pellants had  been  unable,  as  they  say  they  were,  to  give  the  re- 

spondents a  good  title  as  against  the  public,  the  law  would  not  have 

permitted  them  first  to  sell  a  prior  right  to  the  water  power,  and 

pocket  the  price,  and  then  to  pose  as  members  of  the  public,  and 

to  deprive  their  purchaser  of  the  water  by  using  it  themselves. 

WATER   CHANGING  ITS  COURSE. 

THAKURAIN  v.  TuAKURAiN.1 

3.  Where  a  non-tidal  river  separating  two  estates  belonging 
to  different  owners  suddenly  changes  its  course,  the  property  in 
the-  soil  does  not  change. 


A\DI;I:\V  SCOBLE,  page  638:  —  'The  principle  laid  down  in 
that  regulation,  as  Lord  Justice  James  observed  in  giving  the  judg- 
ment of  this  committee  in  the  well  known  case  of  l.npcz  v.  Mud  den 
Mnlnin  Tlial-oor,z  is  one  not  merely  of  English  law.  nor  a  principle 
peculiar  to  any  system  of  municipal  law,  but  it  is  a  principle  found- 
ed on  the  universal  law  and  justice;  thai  is  to  say,  that  whoever  has 
land,  wherever  it  is,  whatever  may  be  the  accident  to  which  it  has 
been  exposed,  whether  it  be  a  vineyard  which  is  covered  by  lava 
or  ashes  from  a  volcano,  or  a  field  covered  by  the  sea  or  by  a  river, 
the  ground.  Ihe  site,  the  property  remains  in  the  original  owner. 
It  appeared  in  ibeir  Lordships  that  this  was  one  of  the  cases  pro- 
vided for  by  the  second  clause  of  the  fourth  section  of  the  regula- 
tion, which  enacted  ibat  Hie  rules  as  to  gradual  accretion  "shall 
not  be  considered  applicable  to  cases  in  which  a  river,  by  a  sudden 
change  of  its  course,  may  break  through  and  intersect  an  estate, 
with  any  gradual  encroachment,  or  may.  by  the  violence  of  stream, 

1  India,  aff.,  1st  July,  1905,  21  T.  L,.  R..  637. 

2  13  Moore,  I.  H.,  467. 
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Mi-ate  a  consideralil.'  piivr  of  land  from  I.IK-  .tml  join  it  to 
unoili'T  estate  willunit  destroying  tin-  iil.-ntity.  and  preventing  the 
ition  of  the  land  so  removed.     In  such  cases  the  land,  on  be- 
clearly  recognized,  shall   remain  the  property  of  its  original 
icr."     That  was  in  accordance  with  the  English   law,  as  laid 
d»\vn  in  Mayor,  etc.,  of  Carlisle  v.  Graham.1    "  All  the  authorities, 
ancient  and  modern,  are  uniform  to  the  effect  that  if  by  the  erup- 
tion of  the  waters  of  a  tidal  river,  a  new  channel  is  formed  in  the 
laud  of  a  subject  although  the  rights  of  the  Crown  and  of  the  pub- 
lic may  come  into  existence  and  be  exercised  in  what  has  thus  be- 
come a  portion  of  a  tidal  river the  right  of  the  soil 

remains  in  the  owner,  so  that  if  at  any  time  thereafter  the  waters 
shall  recede  and  the  river  again  change  its  course  and  leave  the 
new  channel  dry,  the  soil  becomes  again  the  exclusive  property  of 
the.  owner,  free  from  all  rights  whatsoever  in  the  Crown  or  in  the 
public.''  It  was,  perhaps,  unnecessary  to  add  that  although  the 
specific  reference  in  that  case  was  to  a  tidal  river,  their  Lordships 
considered  the  principle  equally  applicable  to  a  non-tidal  river. 

Sec  LEGISLATURE:  Eod.  vo. 

1  1  L.   R.,  4,  Ex.   361,  p.    368.  ' 
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SALE. 

KY    CORHi;siM»M)i:\CE. 

HARVEY  ET  AL.  v.  FACEY  ET  AL.1 

1.  Where  the  appellants  telegraphed:   "     Will   you   sell  us 
B.1I.P.  ?   Telegraph    lowest   casli    price,"    and    tin-    respondent 
telegraphed  in  reply:  ''Lowest  price  for  B.H.P.   900?"  and 
then  the  appellants  telegraphed,  "  We  agreed  to  buy  B.H.P.  for 
900  asked  by  you?      Please  send  us  your  title-deed  in  order 
that  we  may  get  early  possession,"  but  received  no  reply : 

2.  This  mere  statement  of  the   lowest  price   at  which   the 
vendor   will    sell    contains   no    implied    contract.        The   final 
telegram  was  not  the  acceptance  of  an  offer  to  sell,  for  none  had 
been  made.         It  was  itself  an  offer  to  bu}',  the  acceptance  to 
which  must  be  expressed  and  could  not  be  implied. 


BY   TRUSTEE. 

WILLIAMS  v.  ScoTT.2 

3.  In  an  action  by  a  purchaser  of  land  against  a  vendor  for 
recision  of  contract  :— 

4.  It  was  decided  that  the  title  disclosed  being  that  of  a  pur- 
chaser, from  himself  as  trustee  for  sale,  it  was  inequitable  to 
force  it  upon  the  plaintiff. 

5.  A  defence  that,  notwithstanding  the  form  <  f  the  transac- 
tion, the  defendant  really  derived  title  from  the  beneficiaries 
who  assented  to  the  transaction  with  full  knowledge  of  all  cir- 
cumstances must  be  proved  by  clear  affirmative  evidence  to  that 
effect 

6.  A  further  defence  that  there  had  been  an  intermediate 
sale  to  a  third  person  and  purchase  by  the  trustee  from  him  will 
not  avail,  unless  that  sale  were  a  completed  one. 


1  Jamaica,  rov.,  29th  July,  1S92.  L,  R..  1893,  Apr    Cas. 
504;   62  L.  J.  R-  n.s..  97;    42  \V.  R.,  129;    9  T.  I,. 

2  New  South  Wales,  rev..  19th  Juno  1900.  I,.  R..  1900.  App.  Cas.. 
69  L.  J.  R..  n.s.,  77:   49  W.  R..  33;    16  T.  L.  R.,  490. 
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7.  A  trustee  cannot  adopt  for  his  own  benefit  an  executory 
contract  to  purchase  to  .vhich  he  is  a  party  as  vendor,  Parker 
v.  McKenna.1 

SIR  FORD  NORTH,  page  503: — It  is  clear,  undisputed  law  that 
trustee  for  the  sale  of  property  cannot  himself  he  the  purchaser  of 
it — no  person  can  at  the  same  time  fill  the  two  opposite  characters 
of  vendor  and  purchaser. 

DESCRIPTION*  OF  LAND. 

HOENE   ET    AL.    V.    STRUBEN    ET   AL.2 

8.  Where  a  grant  of  land  specifies  definite  boundaries  "  as 
will  further  appear  by '    a  plan,  if  the  plan  contradicts  the 
unambiguous  text  of  the  grant,  it  must  give  way  to  it. 

JUDICIAL  SALE. 

9.  See  RAILWAY:  Ju (Tic nil  Kale 


PRICE. 

KENSINGTON  LAND  COMPANY  ET  AL.  v.  CANADA  INDUSTRIAL 

COMPANY.3 

10.  The  fact  that  the  price  actually  paid  to  the  vendor  is 
less  than  that  appearing  on  the  face  of  the  contract  is  no  answer 
to  an  action,  for  the  balance  of  purchase  money  due  when  no 
attempt  has  been  made  to  set  aside  the  contract  of  sale,  but  it 
has  been  acted  upon. 

RECITALS  IX  DEED. 

TRINIDAD  ASPHALT  Co.  v.  CORYAT.* 

11.  Recitals  in  a  deed  are  not  a  representation  of  fact  in  the 
faith  of  which  a  stranger  to  the  deed  is  entitled  to  act  without 
inquiry. 

12.  Where  ^he  plaintiff,  a  purchaser  of  a  legal  estate,  had  ex- 
press notice  that  the  defendants  obtained  possession  of  the  land 


\  1874.   L.   R.(   10   Ch.,   96. 

2  Cape  of  Good  Hope,  aff.,  18th  June,  1902,  87  L.  T.  R.,  1;  71  L.  J.  R., 
n.s.,  88. 

3  Quebec,   aff.,   28th  March,   1903,   88  D.  T.   R.,   711;    D.  R.,   1903,   App. 
Gas.,   213. 

4  Trinidad,  rev.,   28th  July,   1S96,  L.  R.,  1896,  App.   Cas.,   587. 
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l""ii:lii    under  :i   d<-«  d    which   pnrp.  to   thi-m   an 

equitable  title  t hereto  :- 

L3.    Held  tlmi  h,.  must  convey  the  legal  estate  to  the  defen- 
ds.    Erroneous  rceitals  in  the  deed  as  to  the  derivation  of 
the  equitable  title  actually  transferred  did   not  estop  the  de- 
plants  or  vitiate  the  notice. 

SIGNIFICATION    01    TKANSFKK   Ol     (  I    \MI. 

n.vxK    OF    TORONTO    v.     ST.     LAWRENCE    FIRE    IXSORAXCE 

COMPANY.1 


11.   Under    articles    J.'.TO    and    1.Y71    ..f    the    Civil    C< 
Lower  Canada,  signification  to  the  debtor  of  the  act  of 
his  debt  need  to  be  by  a  notarial  act. 

15.  Quaere  whether  the  debtor  is  a  "  third  person."  within 
the  meaning  of  the  latter  section  against  whom  signification  is 
necessary  in  order  to  perfect  possession. 

16.  The  institution  of  an  action  against  the-  debtor  is  itself 
a  sufficient  signification  of  the  transfer  of  the  debt. 

LORD  MACNAGHTEN,  page  65 : — It  was  strenuously  contended, 
and  the  contention  had  already  found  favour  with  the  Superior 
Court  and  a  majority  of  the  Court  of  King's  Bench,  that  the  action 
must  fail  because  the  bank  had  not  duly  made  "signification"  as 
required  by  the  Civil  Code  "of  the  act  of  sale"  which  gave  rise  to 
their  claim.  It  was  not  disputed  that  there  had  been  a  transfer  of 
the  debt,  that  notice  of  the  transfer  had  been  given  to  the  respon- 
dent company,  and  that  a  document  which  purported  to  be,  and 
was.  in  fact  a  copy  of  the  transfer  had  been  furnished  to  them. 
But  they  maintained  that  "signification"  must  be  made  by  a  notary 
and  that  a  copy  ought  to  have  been  authenticated  or  certified,  and 
that  for  want  of  these  formalities  the  notification  of  the  transfer 
was  without  legal  effect.  On  this  point,  their  Lordships  have  had 
the  advantage  of  considering  the  reasons  given  by  Wurtcle,  J.,  for 
dissenting  from  the  majority  of  the  Court.  ITis  judgment,  in 
which  ITall.  .L.  concurred,  seems  to  their  Lordships  to  be  a  careful 
and  accurate  exposition  of  the  law,  and  their  Lordships  are  satis- 
fied to  adopt  it  as  the  basis  of  their  judgment.  Tt  will,  therefore, 
not  be  necessary  for  them  to  do  more  than  state  very  briefly  the 
grounds  on  which  they  think  the  decision  under  appeal  ought  to 
he  reversed.  Tt  appears  to  their  Lordships  that  the  question  must 
il-'nend  simplv  upon  the  provisions  of  the  Civil  Code,  without  in- 
troducing or  importing  any  requirements  which,  though  mvessnry 

1    QiiPhPO.   rov..   Wh    Nnvomhor,   1002,   T,.  R..   1903.    App.       «?..    59:    ! 
T.  R..  462:   72  T,.  J.  R..  n.s..  15;   19  T.  L,.  R..  69. 
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under  custom  of  Paris  under  modern  French  law,  are  not  found  in 
the  Code  as  it  stands.  Now,  the  provisions  of  the  Code,  as  reganl- 
the  sale  of  debts,  are  contained  in  articles  1570  and  1571.  Article 

1570  provides  that   "the  sale  of  debts is  perfected  between 

the  seller  and  buyer  by  the  completion  of  the  title  if  authentic,  or 
the  delivery  of  it  if  under  private  signature."  Then  article  1571 
declares  that  "  the  buyer  has  no  possession  available  against  third 
persons  until  signification  of  the  act  of  sale  has  been  made  and  a 
copy  of  it  delivered  to  the  debtor  himself,  as  mentioned  in  article 
1751." 

There  is  nothing  in  the  Civil  Code  to  show  that  the  intervention 
of  a  notary  is  required.  It  is  certainly  not  prescribed  in  terms,  nor 
is  there,  in  their  Lordships'  opinion,  any  room  for  implication  in 
this  matter. 

The  view  of  Wurtele,  J.,  in  which  their  Lordships  concur,  is 
confirmed  by  the  provisions  of  article  1571a,  added  by  the  Eevised 
Statutes  of  Quebec  (1888),  which  explains  how  "  the  signification 
of  the  sale  required  by  article  1571"  may  be  affected  whenever 
•'  the  debtor  has  left  or  never  had  his  domicile  in  the  province." 
It  receives  further  confirmation  from  the  exceptional  provisions 
made  in  the  Revised  Statutes  "  for  the  assignment  and  transfer 
of  consolidated  rents  replacing  seignorial  dues."  Those  provisions, 
which  are  embodied  in  article  5610,  do  require  "  a  natural  act  in 
authentic  form."  Apparently  this  requirement  would  have  been 
unnecessary  if  a  notarial  act  had  been  the  universal  rule. 

Their  Lordships  do  not  stop  to  inquire  whether  the  debtor  is  a 
•'"  third  person  ';  within  the  meaning  of  article  1751,  as  seems  to 
have  been  assumed  in  the  courts  below,  and  is  stated  ex- 
pressly by  Sir  A.  Lacoste,  C.J.  The  question  is  not 
material  in  the  present  case.  It  appears,  however,  to  their 
Lordships  that  if  the  point  should  hereafter  arise,  it  would  require 
further  consideration.  There  is  one  point  which  their  Lordships 
cannot  leave  unnoticed.  Some  of  the  learned  judges  who  have 
taken  part  in  the  case  express  a  strong  opinion :  it  is  not  competent 
for  the  assignee  of  a  debt  to  bring  an  action  for  the  purpose  of  en- 
forcing his  claim  against;  the  debtor  until  "  signification  >:  of  the 
act  of  sale  has  been  made  and  a  copy  of  it  delivered  to  the  debtor. 
This  view  is  in  accordance  with  a  recent  ruling  of  the  Supreme 
Court :  Murphy  v.  Bury,1  though  until  that  decision  was  pronounced 
the  general  opinion  seems  to  have  been  the  other  way.  (See 
Aylwin  v.  Judali?  Martin  v.  Cote;3  Quinn  v.  Atcheson*  It  ap- 
pears to  their  Lordships  that  the  institution  of  an  action  against 
the  debtor  to  recover  the  debt  is  of  itself  a  sufficient  signification 
of  the  act  of  sale,  and  their  Lordships  agree  with  Wurtele,  J.,  in 


1  24  Can.  S.   C.,  668. 

2  9  L,.  C.  J.,  179. 

3  1  L.  C.  R.,   239. 
44    L.  C.  R.,    378. 
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'-  t'i:»t  !h.  in  tin-  Code  which  requires  the  signi- 

:   I'"1  a<  ale  ;m.|  the  delivery  of  a  copv  of  it  to  the 

<l'-!>t»i-  i.i  in'  made  ;n  »nr  ;iinl  the  same  time. 

I  \SOI.YI.N.  v:   i;-,jislration;  PRINCIPAL  AND  AGENT:  Sale 
li  \ILWAY:  AS'rtfc  7;y  mortgagee;   HIPAIMAN    I'RO- 
ri:ii:TOR:  Sale  of  Wafer-power. 

\\   VHK  \\TY. 

lii  PARIAN  PROPRIETOR:  Sale  of  Water  power. 

SALVAGE. 

I  VII   KV  TO  SALVING   VESSEL. 

-M.\s  |  KR  AND  OWNERS  OF  SS.   BAKER  STANDARD  V.  MASTER  AND 

OWNERS  or  SS.  ANGELE.* 

1.  Wlu-ro  tlie  vessel  of  a  salvor  has,  without  default  on  his 
rt,  been  injured  in  the  performance  of  salvage  services,  oom- 
isation  may  be  awarded  to  him  in  respect  of  the  injury  so 

- 'aiiied  and  damages  consequent  thereon;  or  the  salvage  may 
assessed  on  a  liberal  scale,  so  as  to  cover  the  loss  and  afford 
nn  adequate  reward  for  the  services  rendered  :— 

2.  The  presumption  is  that  the  injury  is  caused  by  the  ne- 
-ities  of  the  services,  and  that  the  onus  probandi  is  on  those 

who  allege  default  by  the  salvors.  The  amount  of  compen- 
sation awarded  by  the  Court  below  will  not  be  reduced  unless  it 
appears  to  be  grossly  in  excess  of  what  is  right. 

LOUD  XORTH,  page  552 : — It  is  clearly  settled  that  when  the 

vessel  of  a  salvor  has,  without  default  on  his  part,  been  injured  in 

performance  of  salvage  services,  compensation  may  be  awarded 

to    him    in    respect    of    the    injury    so    sustained,    and    damages 

i-equent  thereon.     It  was  laid  down  by  this  Committee  iu  the 

se  of  Bird  and  others  v.  Gibb  and  others  "  The  De  Bay  "2  that  it 

is  always  justifiable — and  sometimes  important,  if  it  can  be  done— 

-certain  what  damages  and  losses  the  salving  vessel  has  sustain- 

n  rendering  salvage  services.    It  is  often  difficult  and  expensive. 

!  sometimes  impossible,  to  ascertain  exactly  the  amount  of  such 

.  and  to  afford  also  an  adequate  reward  for  the  sen-ices  rendered. 

o  laid  down  in  the  case  of  The  Thomas  Blyth.*  that  when 

-el  of  a  salvor  is  injured  or  lost1  while  engaged  in  a  salvage 

vice,  the  presumption  is  that  the  injury  or  loss  is  caused  by  the 

1   Consulnr   C.,   nff.,   13th      Jun<\    1901.   L.   R..    1901.    App.  Caa..   6«9;    94 
L.  T.  R..  788:   70  L.  J.  R-.  n.s..  9S;   17  T.  L.  R..  c 

S   App.   Cas.,   559. 
?.  1  <-'•.'!.  Lush,  16. 

P.  C.  24 
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necessities  of  the  service,  and  not  by  the  default  of  the  salvors; 
and  that  the  burden  of  proof  lies  upon  the  parties  who  allege  that 
the  loss  was  caused  bv  the  salvors'  own  acts. 


PROPERTY  OF  THE   CROWN'. 

-YOUNG  v.  S.S.  "  SCOTIA."  l 

3.  Where  a  ship  is  the  property  oif  the  Crown,  no  action  in 
rem  or  otherwise  for  salvage  can  be  maintained.  The  only 
mode  in  which  an  application  can  be  made  to  the  Crown  in 
respect  of  contractual  rights  is  that  which  is  provided  by  statute. 


CHANCELLOR,  page  50-i:  —  If  the  proprietary  right  was  in 
the  Crown,  the  matter  before  their  Lordships  is  reduced  to  one  of 
these  propositions  of  law  which  are  almost  beyond  the  reach  of 
argument.  The  question  had  been  discussed  in  the  Courts  for  a 
very  long  period,  and  after  catena  of  authorities  that  have  been 
brought  before  their  Lordships,  it  is  vain  to  argue  that,  where  the 
property  belongs  to  the  Crown,  the  Crown  can  be  impleaded, 
whether  in  this  form  or  in  another  form.  Where  you  are  dealing 
with  an  action  in  rem  for  salvage,  the  particular  form  of  pro- 
cedure which  is  adopted  in  the  seizure  of  the  vessel  is  only  one 
mode  of  impleading  the  owner,  and  if  the  owner  is  the  King  the 
action  cannot  be  maintained,  since  it  is  impossible  to  contend  that 
the  King  can  be  impleaded  in  his  own  Courts.  The  only  mode  in 
which  application  can  be  made  to  the  Crown,  in  respect  of  con- 
tractual rights  is  that  which  is  provided  by  statute.  This  is  not  one 
of  the  cases  so  provided  for,  and  it  is,  therefore,  impossible  to  main- 
lain  that  the  power  of  seizing  a  vessel  belonging  to  the  Crown  can 
be  exercised  a?  ;i^;iinst  the  Crown. 


SCHOOLS. 


COMMON  SCHOOL   FUND. 


ATTORNEY  GENERAL  FOR  ONTARIO  v.  ATTORNEY  GENERAL 
FOR  QUEBEC. ~ 

1.  By  agreement  of  submission  dated  April  10,  1893,  the 
provinces  of  Ontario  and  Quebec  referred  to  a  statutory  tribunal 
"  the  ascertainment  and  determination  of  the  amount  of  the 
principal  of  the  common  School  Fund  and  the  method  of  com- 


1  Newfoundland,  aff.,  16th  July,  1903,  L.  R.,  1903,  App.  Cas.,  501. 

2  Quebec,  Supr.  C..  rev.,  12th  November,  1902,  L.  R.,  1903,  App.  Cas., 
39. 


SEIGNIORY 

puting"  interest  thnvon.  and  of  tin-  amount  f.-r  whi.-h  Ontario 
was  liable.  That  fund  was  establNn  d  by  Canadian  Act  (12 
\  let.,  e.  200),  and  con-i-trd  mfi'r  alia  of  tlie  proceeds  of 
public  lands  received  h\  Ontario  and  paid  t*»  the  Dominion. 

'2.  It  was  held  that  a  claim  by  (Quebec  that  Ontario  should 
!"•  debited  with  micollcctrd  prices  of  lands  sold  bv  it,  lieing  a 
claim  for  wilful  neglect  and  default  and  in  the  nature  of 
damages,  not  suggested  iu  but  heterogeneous  to.  the  matters 
actually  specified  in  the  submission,  was  not  on  its  true 
construction  included  therein. 


Vl.IFIKD  TKACIIKRS. 

I  HE  BROTHERS  OF  THE  CHRISTIAN  SCHOOLS  ET  AL.  v.  THE 
MINISTER  OF  EDUCATION  OF  ONTARIO  zr  AL.' 

.'3.  The  members  of  the  religious  communities  known  as  "  the 
Ill-others  of  the  Christian  Schools  "  and  "  the  Grey  Xuns,"  who 
brcame  members  after  the  passing  of  tho  British  Xorth 
America  Act,  1807,  and  who  have  not  received  certificates  of 
qualification  to  teach  in  the  public  elementary  schools  of 
Ontario,  are  not  to  he  considered  as  qualified  teachers  for  tho 
purposes  of  the  Separate  Schools  Act  of  Ontario. 

See  LEGISLATURE:  Education,  Public  Schools. 


SEIGNIORY. 

RECOGNITION'   BY  STATUTE. 

LABRADOR  COMPANY  v.   THE  QUEEN. 2 

1.  The  recognition  of  a  seigniory  made  by  the  Legislature, 
even  by  mistake,  is  conclusine  of  the  existence  of  a  seigni- 
ory belonging  to  the  appellant,  and  the  schedule  under  the 
Seigniorial  Act  makes  evidence  as  to  the  boundaries  of  s 


1  Ontario.    aff.r    2nd    November,    1906.    23    T..          R..    29:    T.     R.    1C07. 
Aj>p.  Gas.,  69. 

;uebec,  aff..  19th   November,  1S92.  62  I,.  J.   R.,   n.9.. 
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SERVITUDE. " 

RIGHT  TO  SUPPORT  LAXD. 

TRINIDAD  ASPHALT  COMPANY  v. 

1.  The  right  of  support  from  adjacent  land  which  will  keep 
tlie  surface  I'mm  subsidence  still  exists,  though  the  land  sup- 
ported con-i-t-  of  asphaltum,  for  the  nature  of  the  strata  is  an 
immnterial  consideration. 

LORD  MACXAGHTEX.  page  117: — Water  dropping  from  the  clouds 
on  the  face  of  the  earth  and  percolating  the  ground  in  no  definite 
channel  is  not  the  property  of  any  man  until  it  has  been  appro- 
priated. The  pitch  which  is  the  peculiar  product  of  this  strip  of 
land  in  the  Island  of  Trinidad  resembles  water  in  one  respect.  At 
a  certain  temperature  it  becomes  liquid.  When  it  is  liquid  its  be- 
haviour is  more  or  less  like  the  behaviour  of  water  or  any  other 
fluid.  It  has  no  angle  of  repose.  From  these  premises  Nathan, 
J..  infers  that  this  underground  stratum  of  pitch  is  no  man's  pro- 
pert}'  until  it  has  been  appropriated,  and  his  conclusion  is  that  just 
as  no  action  Avill  lie  for  collecting  or  pumping  up  underground 
water  -percolating  the  carih  in  no  defined  channel,  though  the  supply 
may  V  withdrawn  from  a  neighbour's  property,  and  the  withdrawal 
may  leave  his  well  dry  and  useless,  so  anybody  and  everybody  who 

as  a  lot  in  the  village  of  La  Brea  may,  with  impunity,  win  the 

iiiidi  lying  under  his  neighbours  land.     So  far  the  two  learned 

-;••   judges    were   a.vivcd.      They   differed   only   on   one   point, 

\;  ihnn/J.,  thought  that  it  was  decided  that  an  owner  of  land  has 

no  right  at  common  law   to  the  support  of  subterranean  water. 

That  is  the  head  note  in  Popplewell  <A;  Ilodkinson.2     Lewis,  J., 

thought  that  the  head  note  was  not  warranted  by  the  decision. 

N'atlian.  .T.,  therefore,  came  to  the  conclusion  that  the  plaintiffs 

had  no  case  at  nil.  while  Lewis,  J..  thought  they  were  right  up  to 

rtain  point  and  gave  them  a  barren  victory. 

judgment  of  the  learned  Chief  Justice  is  short  and  to  the 

The  argument  which  Nathan.  J.,  has  elaborated  with  much 

•unity  and  learning  is  dealt  with  by  anticipation  in  a  single 

sentcii<  •  A<phaltinn."     observes    the    Chief    Justice,     "is    a 

mineral — not  water."    He  found  that  the  defendants  had  interfered 

with  the  plaintiff?"  right  of  support,  that  they  had  laid  down  the 

surface  of  the  plaint! ll1-'  land,  and  consequently  done  injury  to  the 

plaintiffs'  hou=r.  and  also  that  the  plaintiffs  had  suffered  injury  Vy 

the  loss  of  the  asphalhim  which,  on»  the  removal  by  the  defendants 


1  Trinidad,  rev.,  1899,   48  W.  Rep.,   116. 

2  17  W.  R.,  806,  L.  R.,   4  Ex.,  248. 


SI  I  II'    AND   SlIll'l'IV, 

of  the  lat'Tal  Mippori  ..f  their  l.nnl.  pa— -.i  ii 

hmd  a  ii' I  \\  a~  appropna1  ilicm  \n  t  !i«-ii-  <>\\  n  U 

Their  Lordships  agree  with  flu-  h-arn-'d  ('hi'  J  It  is  not 

:ry  to  discuss  the  question  on  which  Lewis.  .1..  differed  from 
Naihan,  J.,  as  to  the  right  of  support  from  subterranean  water, 
because,  as  the  Chief  Justice  observed,  the  substance  which  afforded 
support  in  this  case  was  not:  water.  As  was  laid  down  by  the  Court 
of  Queen's  Bench  in  Humphries  v.  Hroydeii,1  the  nature  of  the 
strata  must  be  immaterial ;  it  is  impossible  for  the  court  to  measure 
out  degrees  to  which  the  right  of  support  for  the  surface  may  e.\- 
ti'inl.  "The  only  reasonable  support,"  as  I^ord  Campbell  observed, 
"is  that  which  will  protect  the  surface  from  subsidence  and  keep  it 
M-. 'u rely  at  its  ancient  and  natural  level."  The  damages  awarded 
by  the  Chief  Justice  do  not  appear  to  their  Lordships  to  have  been 

•  •ssed  on  a  wrong  principle,  or,  under  the  circumstances,  to  be 
essive, 

SHIP  AXD  SHIITIXG. 

«   I   STOMS   Dl  TV. 

ALGOMA  CENTRAL  RAILWAY  v.  Tin:  KiNc;.2 

1.  A  foreign  built  ship  bought  in  the  United  States  and 
brought  to  Canada  is  liable  to  the  duty  imposed  by  the 
Canadian  Customs  Tariff  Act,  1*97,  s.  .4,  sched.  A,  item  409. 

LORD  MACXAGIITKX,  page  480: — Several  difficulties  have  been 
suggested.  In  the  first  place,  it  is  said  that  ships  are  not  "goods." 
It  is  not  necessary  to  refer  to  or  discuss  the  language  of  the  Cana- 
dian Customs  Act,  because  the  Customs  Tariff,  1897'.  itself  places 
''ships  in  the  schedule  or  list  of  goods  subject  to  duty."  Secondly, 
it  was  argued  that  ships  could  not  be  "imported"  into  a  count  17. 
It  is  not  easy  to  understand  that  argument;  this  ship  was  brought 
into  Canada.  Nothing  more  can  be  required  to  satisfy  the  word 
"imported."  In  the  next  place,  a  difficulty  was  suggested  with  regard 
to  the  words  "application  for  Canadian  register"  in  item  409.  the 
contention  being  that  there  had  been  no  such  application.  Their 
Lordships  agree  with  the  Supreme  Court  in  thinking  that,  as  there 
was  no  such  thing  as  an  independent  Canadian  register  in  existence, 
the  words  must  necessarily  mean  application  for  British  register 
in  Canada. 

Lastly  it.  was  urged  that  the  enactment  in  question  is  repugnant 
to  the  provisions  of  the  Imperial  Merchant  Shipping  Act.  1894, 
(57-58  Viet.,  c.  GO).  Their  Lordships  are  unable  to  see  any  re- 
jMignaney.  The  duty  is  a  duty  imposed  on  goods  imported  and  it 


1   12  Q.    R.   739. 

2   Cann.l.i.    Supr.    C..   aff..    16th   July.    1903.   L.    R..    190*. 
72  I,.  J.   R  MS;    19  T.  I,.   R..  623. 
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is  to  be  collected  at  the  time  when  the  application  for  registration  is 
made;  but  payment  of  the  duty  is  not  made  a  condition  of  regis- 
tration. 


SEAWORTHINESS. 

2.  Sec  the  remarks  of  Lord  Herschell  in  Hadleij  v.  Pinkey 
cf-  Sons  Steamship  Co.1 

» 

SEIZURE  OF  SHIP. 

SHIP  "  KITTY''  v.  THE  K 


3.  An  American  vessel  was  seized  bv  a  Canadian  cruiser  for 

v 

fishing  on  the  Canadian  side  of  Lake  Erie.  The  Crown 
brought  an  action  to  have  her  declared  forfeited.  The  local 
Judge  in  Admiralty  came  to  the  conclusion  upon  the  evidence 
that  the  vessel  was  not  in  Canadian  waters  and  ordered  her  to 
be  restored  to  her  owners.  The  Supreme  Court  of  Canada, 
Taschereau  C.J.,  dissenting-,  reversed  this  judgment  and  con- 
demned the  vessel. 

4.  It  was  held  that  the  judgment  of  the  Supreme  Court  3 
must  be   reversed   and   the   judgment   of  the  local   Judge   in 
Admiralty  restored. 

V 

See  COLLISION: 

STATUTES. 

ALLOWANCE. 

ATTORNEY  GENERAL  OF  XEW  SOUTH  WALES  v.   REXNIE.* 

1.  A  colonial  statute  gave  an  allowance  to  "  every  member  of 

the  Legislative  Assembly  now   serving   or  hereafter  to   serve 

therein  "  to  be  paid  as  therein  provided  to  "every  such  member 

of  this  present  Legislative  Assembly  now  -i  TV  ing.  .  .  .and.  .  .  . 

hereafter  elected." 

2.  This  statute  applied  generally  to  the  Legislative  Assembly,. 
which  \v;is  an  essential  part  of  the  Constitution  of  the  Colonyr 
and  was  limited  t<>  the  Assembly  which  was  in  existence  at  the 
time  that  it  was  passed. 


1  L.  R.,  1894,  App.  Cas.,  227. 

2  Canada,  Supr.  C..  rev.,  21st  December,  1905,  22  T.  L,.  R.,  191. 

3  34  Sup.  C.  Rep.,  673. 

4  New  South  Wales,  aff.,  9th  May,  182C,  74  L.  T.  R.,  p.  532. 
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<  ONSTKI   (  T    AM)    M  \I\T\  IN. 


IM>|\      I  Ml'KoVl  MKVr     (  '«>.     V.      A  1  TOIJN  KY     (fEXERAL     OF 


JAMAICA. 


3.  \\  here  the  legislature  imposes  upon  the  promoters  of  an 
undertaking  :in  obligation  to  const  met  ami  maintain  work,  they 
must  bear  tho  cost  of  construction  and  maintenance  in  absence 

•  t   provision  to  the  contrary. 


MONTREAL  GAS  Co.  v.  CADIEVX.* 

4.  By  the  true  construction  of  sect.  20  of  the  Canada  Act 
(1J  Viet.,  eh.  l>o),  borrowed  from  the  Gasworks  Clauses  Act, 
1847  (Imperial  Parliament),  the  appellant  company  is  author- 
ized to  cease  supplying  the  respondent  with  gas  at  any  of  his 
houses  on  his  neglect  to  par  its  bill  for  anv  one  of  them. 

*•_  X          V  V 

There  is  nothing  in  the  section  to  limit  the  authority  of  the 
company  to  the  particular  building  in  respect  of  which  there 
has  been  default,  and  such  a  limitation  cannot  be  implied. 

DOMINION  OF  CANADA   STATUTES. 

GRAND  TIU'XK  IXAII/WAY  Co.  v.  WASHINGTON.* 

"».  In  Canada,  provincial  statutes  cannot  be  looked  at  in 
deciding  questions  arising  upon  the  construction  of  Dominion 
Statutes. 

DUTY   ON    STKEI,   RAILS. 

TORONTO  UAILWAY  Co.  v.   Tin:  QUEEX.* 

0.  The  only  distinction  made  by  the  Canadian  Act  ."»0  &  51 
Viet.,  c.  30,  between  taxed  and  free  st<el  rails  for  railways  is 

tf 

that  of  weight,  and  all  rails  above  the  specified  weight  are 
exempted  from  duty. 


1  Jamaica,  nff..   16th  December.  1893.  70  I,.   T.   R  .  p.   80. 

2  Supr.  C..  Canada.  2Sth  July.  1899.  L,.  R..  1S99.  App.  Cas. 

3  Canada  Snpr.  C..  rev..  24th  February.  1S99.  S  T,.  T.  R..  p.  301. 

4  Canada.    Kupr.   C.,  Ontario,  rev.,  31st  July.   1896.   75   L.  T.   R..  p.   214. 
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EFFECT  OF  GENERAL  LEGISLATION." 

ESQUIMAULT  WATER-WORKS  Co.  v.   CITY  OF   VICTORIA   COR- 
PORATION.1 

7.  Private    Acts    conferring    special    rights    and    imposing 
special  obliiMi  i<>ns   for  special  purposes  are  not  overruled  by 
general    lrgi>hitii>n   the   application  of  which  might  interfere 
with   the   rights   granted   and   the   obligations   imposed  by   the 
private  Acts. 

8.  By  section  2  of  the  British  Columbia  Water  Clauses  Con- 
solidation Act,  1S97,  '•  Unrecorded  water  shall  mean  all  water 

.  .  .  .not  hi  -Id  under  or  used  in  accordance  with  a  record  under 
this  Act,  or  under  the  Acts  repealed  hereby.  .  .  .and  shall  in- 
clude all  water  for  the  time  being  unappropriated  or  unoc- 
cupied or  not  used  for  a  beneficial  purpose:"- 

9.  Held  that  water  which  has  been  ascertained  and  appro- 
priated and  by  private  Acts  vested  in  a  corporation  for  the  dis- 
charge of  obligations  which  might  on  due  notice  be  imposed 
upon  the  corporation,  but  have  not  yet  been  imposed,  is  not 
"  unrecorded  water  "  within  the  meaning  of  the  Act. 

EFFECT  OF   IMPERIAL   STATUTE. 

CALLENDER  ET  AL.   v.  THE   COLONIAL  SECRETARY  OF  LAGOS 

ET   AL.2 

10.  If  the  scope  and  object  of  an  Imperial  statuts  leads  to  the 
conclusion  that  the  Legislature  intended  it  to  affect  a  colony, 
and  the  words  used  are  calculated  to  have  that  effect,  they  must 
be  so  construed. 

EXCLUSION. 

SMYTH  v.  THE  QUEEN. 

11.  Whoiv  :ni  An  «f  Parliununr,  ex  majore  cautela  or  other- 
wise, excludes  in  plain  language  from 'the  operation  of  the  Act 
a  class  of  p<  rs<ms  to  whom  its  piv.vi-i-.ns  do  not  appear  to  be 
applicable,  such  exclusion  cannot  be  held  to  apply  to  another 
class  of  persons  not  expressly  named. 


1  British    Columbia.    1907,    rev.,    76    L.    J.,    n.s.,    75;    L.    R.,    1907,    App. 

Ca.s     499. 

^2  Lagos,  rev.,  llth  July.  1S91,  60  L.  J.  R-,  n.s.,  J 
3  Victoria,  rev.,  3rd  August,  1S93,  79  L.  T.  R.,  p. 
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>:  \  ricni'K  i  \IION. 

COMMISSIONERS   OF    PuiILK'    \VoRKS    V.    LoGAN.1 

I-.  it  is  a  sound  canon  of  construction  tlint  an  intention  to 
take  away  ]iro]>orty  without  compensation  should  not  In-  im- 
puted to  a  legislature  unless  it  IK-  expressed  in  unequivocal 
terms. 

13.  Where  it    appears   that    road   commissioners   claimed  to 
expropriate   without   compensation    the    respondent's    land    for 
railway  purposes  on  the  ground  that  s.   11  of  Ad    FX.  of  1  s5S 
effect  a  transfer  to  them  of  the  rights  derived  hy  the  Goveru- 

""•iit    fn.ni    tin-    proclamation,    of    1813,    and    extended    those 
rights  so  as  to  be  applicable  to  the  present  case. 

14.  Section  11  must  receive  a  strict  construction.       ]ts  lan- 
guage was  satisfied  by  the  transfer  of  the  exist  ing  powers  with- 
out any  extension  thereof.     It  would  require  a  more  direct  ex- 
pression of  intention  to  create  such  any  new  power  of  expro- 
priation  for   railway    purposes   without    compensation    as    was 
claimed. 

LORD  DAVEY.  page  3fi3: — But  their  Lordships  are  also  influenced 
by  the  consideration  that  the  effect  of  the  appellant's  construction 
would  be  to  take  away  the  respondent's  property  without  any  com- 
pensation. Such  an  intention  should  not  be  imputed  to  the  Legis- 
lature unless  it  be  expressed  in  unequivocal  terms.  This  principle 
has  frequently  been  recognized  by  the  Courts  of  this  country  as  a 
canon  of  construction  and  was  approved  and  acted  on  by  Lord 
Watson  in  delivering  the  judgment  of  this  Board  in  Wcxlern 
Countries  Ry.  Co.  \.  Windsor  and  Annapolis  /?//.  Co.2 

KXTKXSION   OK    I. INK   OF   RAIMVAV. 

^MUNICIPAL,  COUNCIL  OF  SHANGHAI  v.  "M"cMrRRAY.s 

15.  The  power  to  take  lands  for  the  extension  of  the  lino* 
of   a   railway   laid   down   as   means   of  communication    is   not 
limited   to   the   prolongation  of  existing  lines  of  road   in   the 
same  direction,  but  extends  to  new  roads  branching  off  laterally 
from  existing  roads. 


1  Cape  of  Good  Hope,  afT.  12th  June.  190.1.  L.  R..  1903.  App.  Cos.. 

2  7   App.    Pas..    18S. 

3  China  and  Japan,  rov..   17th   February.   1900.  S2   I..  T.   R.,   101 
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GEXERALIA   SPECIAL1BUS  XOX-DEROGAXT. 

BARKER  v.  EDGER  ET  AL.1 

16.  AYhere  the  Legislature  lias  given  attention  to  a  special 
subject,  and  has  provided  for  it,  it  cannot  be  presumed  that  a 
subsequent    general    enactment   is    intended   to   interfere    with 
the    special    provision,    unless    that    intention    is    very    clearly 
manifested. 

IXCOME. 

ATTORNEY-  GENERAL  OF  BRITISH  COLUMBIA  v.  OsxRUM.2 

17.  On  the  true  construction  of  the  British  Columbia  Assess- 
ment Act  (R.S.  c.  179),  the  word  "  income  "  includes  all  gains 
and  profits  derived  from  personal  exertions,  whether  such  gains 
and  profits  are  fixed  or  fluctuating,  certain  or  precarious,  what- 
ever may  be  the  principle  or  basis  of  calculation. 

LORD  MACNAGHTEN,  page  1-17 : — Their  Lordships  are  of  opinion 
that  there  is  no  ground  for  cutting  clown  the  plain  and  ordinary 
meaning  of  the  word  "  income.'''  In  their  view  the  expression  was 
intended  to  include,  and  does  include,  all  gains  and  profits  derived 
from  personal  exertions,  whether  such  gains  and  profits  are  fixed 
or  fluctuating,  certain  or  precarious,  whatever  may  be  the  principle 
or  basis  of  calculation. 

The  learned  judges  in  the  full  Court  seem  to  have  held  that 
nothing  was  to  be  regarded  as  "  income  ''  for  the  purpose  of  taxa- 
tion, but  what1  was  actually  "received,  gained,  or  granted."  "It 
is  quite  possible,"  said  Drake,  J.,  who  gave  the  leading  judgment, 
"that  an  income  tax  could  be  imposed  upon  personal  earnings 
which  have  been  received;  but  in  niv  opinion,''  he  added,  "  it  can- 
not be  imposed  on  unascertained  earnings  in  the  nature  of  wages, 
because  it  is  not  income  until  it  is  earned."  But  then  the  scheme 
of  the  Assessment  Act  and  of  every  other  income  tax  Act  with 
which  their  Lord -hips  are  familiar  is  to  provide  for  the  collection 
of  the  Tax  on  the  basis  of  the  gains  and  profits  of  an  earlier  period. 
The  sclienie  is  plain  enough.  The  province  is  to  be  divided  into 
districts.  For  each  district  an  assessor  is  to  be  appointed.  The 
duty  of  the  assessor-  is  (o  make  up  the  assessment  roll  in  each  year. 
Everybody,  when  required,  is  ro  make  returns  of  his  property  or 
the  section  rehting  to  returns  (sec.  32  c),  is,  "income  whether 
derivable  from  salary  or  otherwise/'*-— an  expression  which  seems 


1  New  Zealand,  rev..  3rd  August,  1S98,  79  L.  T.  R.,  p.  151;   67  L,.  J.  R., 
n.s.,  115. 

2  British  Columbia,  rev.,  25th  November,  1903,  L,  .R.,  1904,  App.  Cas.t 
144. 
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to  comprehend  e\.  i  \  |in--iMe  -oiii-re  of  in.  ome.  Then  every 
i-  to  l«egin  to  nuke  up  lii-  roll  111  fiich  year  not  latt  r  than  July  10, 
.MM!  to  eompleie  i!  <iii  ur  he  fore  X  o\  fiiiln-r  1  ;  and,  la.-tlv,  the  Act 
provides  tliat  "  in  each  year  the  taxes  shall  lie  deemed  to  lx»  due  and 
collertcd  under  the  mil  revised  during  the  previous  year"  (BOC.  78), 
ami  that  "  the  taxes  a^es^ed.  levied,  and  collected  under  the  Act 
.-hall  he  deemed  fo  he  due  and  payable  on  tho  second  day  of  .January 
in  each  year."  (Sec.  "!>).  The  conclusion  at  which  their  lord- 
ships have  arrived,  is  that  the  language  of  the  section  in  the  Assess- 
ment Art  imposing  a  tax  on  income  is  clear  and  unambiguous,  and 
th;it  no  ambiguity  is  introduced  hy  the  language  of  the  section  re- 
lating to  return*.  Their  Lordships  desire  to  add  that  in  const  ru- 
in .-.'  this  Act,  no  assistance,  in  their  opinion,  is  tv>  he  obtained  from 
derisions  or  dicta  turning  on  expressions  found  in  the  English 
Bankruptcy  Art.  The  language  is  not  the  same,  and  the  scope  of 
the  enactment  is  widely  different. 

* 

1XTKRKST. 

TOKOXTO  RAILWAY  v.  TORONTO  CORPORATION.1 

18.  The    Ontario    Judicature    Act.     (Revised    Statutes    of 
Ontario,   1897,  e.  51,  s.  113),  enacts  that  "  interest  shall  be 
payable  in  all  cases  in  which  it  i>  new  payable  by  law  or  in 
which  it  has  been  usual  for  a  jury  to  allow  it:— 

19.  Under  the  true  construction  of  this  section  it  is  incum- 
bent upon  the  Court  to  allow  interest  for  such  time  and  at  such 
rate  as  it  may  think  right  in  all  eases  where  a  just  payment 
has  been  improperly  withheld,  and  compensation  therefor  seem? 
fair  and  equitable. 

PROTKCT10N   (  I    VI   SK. 

MI-LAUGIILIN  v.  \YI:SK;.\I;TH  KT  AL.* 

20.  Tu  the  construction  of  statutes  it  is  not  to  be  assumed  that 
all  person-  II«T  specifically  indudi  d  in  ;i  protecting  clause  are 
for    that    r.  :i-oii    alone    excluded    from    the    protection    of    tho 
statute. 

EAISL  UK  II  u.snniy.  page  s:V>  :—  The  misfortune  in  the  framing 
of  those  statutes  is  that  any  body  of  persons,  seeing  a  possibility  of 

1   Ontario,  aff..  Sth  November.  lOOfi.  L.  R.,  1906.  App.  ("a*.,  p. 
^   NV\v  South  Wales,  aff..   17th   May.   1906,  <M   L.  T.   R..  p 
n.?..   117. 
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lialiility  on  their  part,  apply  to  Parliament  to  ha\e  -pedal  pro- 
visions inserted  for  their  .protection.  That  application  is  occasion- 
ally complied  with,  and  then  the- argument  is  raised  which  their 
Lordships  have  heard  to-day,  namely,  that  anybody  who  is  not  in- 
cluded in  the  enumeration  of  the  particular  persons  so  inserted 
must  be  taken  to  be  excluded  by  the  operation  of  the  statute  from 
protection,  just  l»ei  ause  they  are  not  included,  and  others  are.  Tl it- 
doctrine  applicable  to  all  such  cases  is  that  a  great  many  things 
are  put  into  a  statute  ex  abundanti  cautela.  and  it  is  not  to  be 
assumed  that  anybody  not  specifically  included  is  for  that  reason 
alone  excluded  J'nmi  tin-  protection  of  the  statute.  Their  Lord- 
ships, however,  state  this  general  position  rather  in  view  of  the 
construction  of  statutes  in  general  than  as  being  specially  relevant 
to  this  particular  case. 

BETROACT1VE  EFFECT. 

YOUNG  v.  ADAMS.1 

21.  Retroactive  effect  ought  not  to  be  given  to  a  statute  un- 
less an  intention  to  that  effect  is  expressed  in  plain  and  unambi- 
guous language. 

22.  The  jSTew  South  Wales  Act  (59  Viet,,  c.  25,  s.  58),  which 
enacts  that  "  Nothing  in  this  Act  or  in  the  Civil  Service  Act  of 
1884  shall  be  construed  or  held  to  abrogate  and  restrict  the 
right  of  the  Crown  as  it  existed  before  the  passing  of  the  said 
Civil  Service  Act  to  dispense  with  the  services  of  any  persons 
employed   in  the  public  service,"   is  not  retrospective   in  its 
operations : 

23.  So,  it  was  held  that  the  respondent,  who  had  been  dis- 
missed from  the  public  service  before  the  said  Act  came  into 
operation,  but  not  in  the  manner  prescribed  by  the  Act  of  .1884, 
was  not  affected  by  the  provisions  of  the  later  Act,  which  only 
apply  to  persons  actually  employed  in  the  public  service  at  and 
after  the  date  thereof. 

LORD  WATSON,  page  475 : — Their  Lordships  are  unable  to  dis- 
cover the  least  analogy  between  the  enactments  which  require  to 
be  construed  in  this  appeal  and  those  which  were  under  the  con- 
sideration of  the  Court  in  Rex  v.  Inhabitants  of  Dursley?  and  in 
Attorney-General  v.  Theobald.3  which  were  much  relied  on  in  ap- 
pellant's argument.  It  does  not  seem  to  be  very  probable  that  the 


1  New  South  Wales,  aff.,  29th  April,  1898,  L.  P...  1898,  App.  Cas.,  469; 
67  L.  J.  R..  n.s.,  75. 

2  3  B.  &  Ad.,  465. 

3  242   B.   D.,    557. 
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I.-  i:i-latmv  >'•  Mi-'ii.l  in  .  iicctivo 

•  iiartim'iit.  rii'-lits  and  i  iiarlnirnis  \\hich  ini  .uly  vested 

in  a  very  limited  class  of  jin-oii-.  col  -••  far  ;i  arp,  of 

individual,  namcry,  the  respondent.     In  such  cases  their  Ix>rd- 

ships  are  of  opinion  that  the  rule  laid  down  by  Erie,  ('.  .1..  in  Mid- 

I  h'i/.  Co.  v.  Pi/c.1  ought  to  apply,     Tjhey  think  that,  in  a  case 

like  the  present,  the  learned  Chief  Justice  was  right  in  saying  that 

a  retrospective  operation  ought  not  be  given  to  the  statute,  "  unless 

the  intention  of  the  Legislature  that  it  should  be  construed  is  ex- 

piN><rd  in  plain  and  unambiguous  language,  because  it  manifestly 

•cks  one's  sense  of  justice  that  an  act  legal  at  the  time  of  doing 

-iiould  be  made  unlawful  by  some  new  enactment.    The  ratio  is 

equally  apparent  when  a  new  enactment  is  said  to  convert  an  act 

wrongfully  done  at  the  time  into  a  leiral  act,  and  to  deprive  the 

-on  injured  of  the  remedy  which  the  law  then  gave  him. 

KH.HTS   GIVK.N    KY   I.K(JISLATl"KK. 

CANADIAN  PACIFIC  RAILWAY  v.  PAKKE.2 

24.  Wherever,  according-  to  the  construction  of  a  statute,  the 
irislature  lias  authorized  n  proprietor  to  make  a  particular 

use  of  his  land,  that  is,  in  this  case-,  to  irrigate  land  from  ex- 
nal  source's,  and  the  authority  given  is  in  the  strict  sense  of 

law,  pel-missive  merely,  and  not  imperative,  the  Legislature  must 

be  held  to  have  intended  that  the  use  sanctioned  is  not  to  be  in 

prejudice  of  the  common  law  rights  of  others. 

LORD  WATSON,  page  545 : — The  leading  authority  in  the  law  of 
England,  upon  this  question,  which,  though  not  numerous,  are  of 
considerable  weight,  are  Malingers  of  Metropolitan  Asylums  Dis- 
trict v.  Hill,3  and  London.  Brighton,  and  South  Coast  Railway 
Co.  v.  Truman.4  In  the  first  of  these  cases  the  managers  were 
authorized  by  a  public  statute,  30  and  31  Viet.,  cap.  f>,  no  locality 
being  specified,  to  erect  hospitals  for  the  reception  of  the  sick  poor 
of  the  metropolis.  In  virtue  of  these  statutory  powers,  they  com- 
menced the  erection  of  a  small-pox  hospital  at  Hampstead,  when 
an  injunction  was  applied  for  the  respondents  who  were  the  pro- 
prietors of  houses  in  vicinity.  At  the  trial,  it  was  found  by  a  jury 
that  the  hospital  was,  or  would  l>e,  to  the  nuisance  of  the  respon- 
dents. The  House  of  Lords  decided  in  favour  of  the  respondents 
upon  the  express  grounds  that  the  statute  was  permissive  and  gave 
managers  no  authority  to  erect  a  hospital  which  was  injurious 

1  10  C.  R.  n.s..  101. 

2  C  Sii).r.  <"".,  British  Columbia.  rf>v..  17th  June,  1899.  L.  R       i99. 
App  :     68  U  J.  R..  n.s..  89:   48  W.  R.  118. 

•   V.      R.,  617.  6  App.  Cas..  193. 
.    \v     K  .  657;    IT.   App.  Cas.,  45. 
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to  neighbouring  proprietors.  The  Lord  Chancellor  (Selbornei 
said1:  "I  am  clearly  ol'  opinion  that  the  Poor  Law  Board  and 
the  managers  had  no  statutory  -authority  to  do  anything  which 
might  be  a  nuisance  to  the  plaintiffs  without  their  consent.7'  In 
the  same  case,2  Lord  Blackburn  said :  "  It  is  clear  that  the 
burthen  lies  on  those  who  seek  to  establish  that  the  Legislature  in- 
tended to  take  away  the  private  right  of  individuals,  to  show  that 
by  express  \vord-.  or  by  necessary  implication  such  an  intention  ap- 
pear.-." The  noble  and  learned  judge  also  observed  (at  p.  203)  : 
"  The  LrgMatuiv  has  very  often  interfered  with  the  rights  of 
private  persons,  bur  in  modern  times  it  has  generally  given  com- 
pens;ition  t« i  those  injured;  and.  if  no  compensation  is  given,  it 
affords  a  reason,  though  not  a  conclusive  one,  for  thinking  that  the 
intention  of  the-  Legislature  was  not  that  the  thing  should  be  done 
at  all  events,  hut  only  that  it  should  he  done,  if  it  .could  lie  done 
without  injury  to  others. 

In  the  second  case,  a  railway  company  were  empowered  by  a 
local  and  personal  act.  passed  after  due  inquiry,  to  purchase  addi- 
tional land.  ii"i  exceeding  fifty  acres,  for  the  purposes  infer  alia 
of  receiving,  depositing  or  keeping  anv  eattle  or  any  goods  con- 
veyed or  intended  to  be  conveyed  on  the  railway.  They  were  re- 
quired by  the  Act  1o  sell  superfluous  lands  within  ten  years  from 
its  passing.  Under  that  power  they  purchased  between  two  and 
three  acres  of  ground  adjacent  to  one  of  their  stations.  For  nearly 
ten  years  the  ground  wa-  used  as  a  market  garden,  when  the  com- 
pany devoivd  the  land  to  the  purposes  of  their  cattle  traffic  and 
const  rudcd  a  yard  or  dock  for  the  cattle  carried  by  them.  Certain 
occupiers  of  houses  in  the  neighbourhood  of  the  yard  who  com- 
plained of  it  as  constituting  a  nuisance,  but  did  not  allege  negli- 
gence on  the  part  of  the  company  in  using  it.  applied  for  an  in- 
junction which  Mas  granted  by  \orth.  J..  and  his  decision  was 
affirmed  by  the  Court  of  Appeal.  Their  decisions  were  reversed 
by  the  ll'msei  of  Lords,  who  held  that  the  provisions  of  the  Act 
which  related  to  the  acquisition  and  use  of  the  yard,  were  intended 
by  the  Legislature  to  be  imperative  in  theJ  same  sense  as  its  pro- 
\i-ions  relating  to  the  use  of  the  railway,  and  that  no  negligence 
having  been  -howii  on  the  part  of  the  company,  the  injunction  ought 
to  lie  refused. 

RIGHT  OF    PRIVATE   CITIZEN. 

JoilXSTOX   ET  AL.   V.    CONSUMERS  GAS  COMPAXY.3 

25.  "Where  an  Act  of  Parliament  provided  that,  under  cer- 
tain circumstances,  the  price  of  gas  supplied  to  a  city  by  a 
gas  company  should  be  reduced,  and  empowered  the  corporation 

1  6  App.  Cas.,  p.  202. 

2  6  App., Cas.,  208. 

3  Ontario,  aff..  1st  April,  1898.  78  L.  T.  R..  p.  270. 
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ot    tin-    city    in    check    the    ;nmii;il    ail-In    oft  the    COmpany'fl    ac- 

coinii-  anil  ascertain  whether  thcv  were  ciimpl\  in^  with  the 
An. 

20.  A  private  consumer  had  MM  right  to  bring  an  action  to 
n-ciivei-  an  overcharge  alleged  to  have  Urn  made  contrary  to  the 
provisions  of  the  statute. 

S  V  Vl\<;    01     KMiHTS. 

AllHOTT  V.   MiNISTEB    FOR   L.VXHS.1 

27.  Wh'Te  a  statute  repeals  a  previous  statute,  with  a  re- 
servation of  "all  right  accrued'    under  such  repealed  statute, 
the  mere  right  existing  in  any  person  to  take  advantage  of  the 
repealed  enactment  without  any  act  done  towards  availing  him- 
.-elf  of  that  riii'ht  cjumot  be  deemed  a  "  right  accrued  "  within 
the  moaning  of  the  reservation. 

TARIFF  ACT. 

CANADA    SUGAR    KKFIXIXG    Co.    v.    Kr.i.iNA.2 

28.  P>y  the  true  construction  of  the   Customs  Tariff  Act,' 
1894,  s.  4,  as  amended  by  the  Tariff  Act,  ISO"),  which  in  effect 
directs  that  duty  be  paid  upon  raw  sugar  '"  when  such  goods 
are  imported  into  Canada  or  taken  out  of  warehouse  for  con- 
sumption therein,"  the  date  at  which  duty  both  attaches  thereto 
and  becomes  payable  is  when  the  goods  are  landed  and  delivered 
to  the  importer  or  to  his  order,  or,  when  they  are  taken  out  of 
warehouse,    if    instead    of    beinff    delivered    thev    have    been 

C7  v 

placed  in  bond. 

29.  Section  150   of  the  Customs   Act,   1SSG.  which   directs 
that  the  precise  time  when  '"'  they  came  within  the  limits  of  the 
port  at  which  the  goods  are  to  be  landed  '    —that  is,  where  the 
effective  report  is  to  be  made.       Such  construction  are  required 
in  order  to  place  a  consistent,  rational,  and  probable  meaning 
on  the  context  and  other  clauses  of  the  Act. 

TARIFF    FOR  (  I  STO.MKRS. 

ATTORNEY    GKXERAT,    FOR    VICTORIA    v.     MKLROURXE     COR- 
PORATION. 3 

30.  Provisions  in  an  Act  of  Parliament  regitlating  the  sup- 
ply of  electricity   which   require   uniformity   of   treatment   to 


South    \Vales.     alT..     .".Oth     Mnr.-h.     1S95.     72   T.    T     R.    p.    4n: 
64   I,.  J.  R..  n.<*.,  167.  - 

Canada,  Snpr.  r..  aff..  27th  July.  1*9?.  App.  <"as..  ',?.: 
•.'•   Victoria.   I!>'i7.  nfT.   76  L.  J..  n.s..  91:    T,.  R..    1W7.   App.  Ca.«..  p.   461 
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wards  all  classes  6*f  customers  are  not  inconsistent  with  the 
existence  of  two  systems  of  charge,  either  of  which  every  cus- 
tomer is  free  to  adopt. 

WORDS  HAVING  TWO  MEANINGS. 

SIMMS  ET  AL.  v.  REGISTRAR  OF  PROBATES.1 

31.  Where  the  words  of  an  Act  of  Parliament  are  suscep- 
tible of  two  meanings,  each  adequately  satisfying  the  language, 
and  great  harshness  is  produced  by  one  of  them,  circums- 
tance has  legitimate  influence  in  inclining  a  court  to  adopt  the 
other. 

See    GAS:    Charier    of  Montreal    Gas    Company;   DAMAGES: 
Powers  given  by  Legislature;  EMPLOYER  AND  WORK- 
MAX;  Legislature:  Construction;  SEIGNIORY:  Recogni^ 
tion  by  statute. 

STOCK  TRANSACTIONS. 

EVIDENCE,  GAMING  AND  WAGERING. 

STORAGE. 

ACQUIESCENCE   IN  DEFAULT  OF  STOREHOUSE. 

HRABANT  ET  AL.  v.  KiNG.2 

1.  A  depositor  of  goods  for  safe  custody,  who,  by  himself  or 
his  servants  has  had  an  opportunity  of  observing  certain  defects 
in  the  storehouse,  cannot  be  taken  to  have  agreed,  that  any  risk 
of  injury  to  his  goods  Avhich  may  possibly  be  occasioned  by  such 
defects  should  be  borne  by  himself  and  not  by  his  bailee. 

LORD  WATSON,  page  788 : — It  would  be  a  very  dangerous  doctrine 
for  which  there  is  not  a  vestige  of  authority  to  hold  that  a  depositor 
of  goods  for  safe  custody,  who,  by  himself  or  his  servants  has  had 
an  opportunity  of  observing  certain  defects  in  the  storehouse,  must 
be  taken  to  have  agreed  that  any  risk  of  injury  to  his  goods  which 
may  possibly  be  occasioned  by  those  .defects,  should  be  borne  by 
him  and  not  by  his  paid  bailee.  The  authorities  relating  to  the 
vexed  maxim:  V>ilrnii  non  ft  injuria,  have  no  bearing  whatever 
upon  the  point.*  From  the  very  nature  of  the  transaction  the  de- 
positor was  entitled  to  rely  upon  the  care  and  skill  of  his  bailee. 
The  duty  was  incumbent  upon  the  latter  in  the  due  fulfilment  of 
his  contract  of  considering  whether  his  premises  would  be  safely 

1  South  Australia,  rev.,   6th  April,   1900,   82   L.   T.   R.,  433. 

2  Queensland,  rev.,  29th  June,  1895,  72  L.  T.  R.,  n.s.,  p.  785. 
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1  for  the  storage  of  explosives  or  other  goods  and  if  they  could 
not  take  immediate  steps  for  placing  the  goods  in  a  position  of 
tv. 

STREET. 

KKLIGIOUS  PROCESSIONS. 

SADACOPA  OIIARIAR  ET  AL.  v.  KRISINAMOORTHY  ET  AL.1 

1.   All  members  of  the  public  have  equal  rights  in  streets 
which  are  vested  in  the  local  authority,  and  therefore  one  re- 

V    f 

Unions  sect  has  no  right  to  prohibit  another  religious  sect  from 
conducting  religious  processions  in  the  streets. 

See  CORPORATION   (Municipal};  Public  Street,  Use  of. 

STREET  RAILWAY. 

EXCLUSIVE   RIGHT  TO  STREET. 

WINNIPEG  STREET  RAILWAY  v.   WINNIPEG  ELECTRIC  STREET 

RAILWAY.2 

1.  The  words  m  an  Act  "to  use  and  occupy  any  and  such 
1  parts  of  any  of  the  streets  and  highways,  as  may  be  required 

"  for  the  purposes  of  their  railway  track,  the  laying  of  the  rails, 
'  and  the  running  of  their  cars  and  carriages  "  conferred  no 
exclusive  right  upon  the  appellants  to  the  use  of  the  streets  of 
the  city,  but  that  the  city  authorities  could  valid ly  grant  to  the 
respondent  company  a  right  to  lay  down  street  railways  in 
streets  already  worked  by  the  railway  of  the  appellants,  and  also 
in  streets  not  worked  by  them  which  they  \vere  nevertheless 
willing  to  work. 

LIABILITY    FOR   LICENSES. 

MELBOURNE    STREET   RAILWAY    AND   OMNIBUS    COMPANY    v. 
KIDNEY.' 

2.  A  tramway  "  trust"  leased  a  tramway  for  an  agreed  rent 
to  the  appellant   company,  who  were  the  owners  of  the  cars 
running  on  it,  and  the  employers  of  the  drivers  and  conduc- 
tors.    The  lease  contained  a  clause  providing  that  "  The  com- 
pany shall  be  liable  to  no  other  payment  to  the  trust  ....  for 
portion  of  profits  or  otherwise  howsosver  except  for  munir 
rates." 


1  Madras,  aft..  21st  March,  1907.  23  L,  T.  R,  403. 

2  Manitoba,  aft.,  30th  June.  1894.  71   L.  T.  R.,  127;   64  L  .J.  R..  n.i 

3  Victoria,  aft*.,  12th  April.   1905.  92  I..  T.  R..   584. 

P.  C.  £> 
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3.  This  did  not  exempt  the  company  from  the  liability 
to  pay  license  Duties  lawfully  imposed  under  statutory  powers. 

SUPKOGATIOK 

See  INSURANCE,  (Fire) :  Eod.  vis. 

SUBSTITUTION. 

DEGREES  OF 

DE  HEBTEL  v.  GODDARD  ET  AL.1 

1.  By  article  932  of  the  Civil  Code  of  Lower  Canada,  sub- 
stitutions  created   by  will   cannot  extend  to   more  than  two 
degrees,  exclusive  of  the  institute. 

2.  A  testator,  by  his  will,  left  property  to  K.  for  life,  and 
after  her  death  to  M.,  A.,  "  conjointly  and  in  equal  shares  " 
for  life,  and  after  tLoir  decease  to  their  children  "  share  and 
share  alike,"  and  "  if  two  of  three  persons  M.,  A.,  and  T.,  shall 
die  without  children  of  the  survivor,"  with  a  give  over  in  the 
event  of  all  the  three  dying  without  children. 

3.  M.  and  A.  died  without  children.     T.  survived  and  left 
on^  child,  through  whom  the  respondents  claimed. 

•i.  This  will  contains  only  two  degrees  of  substitution,  and 
the  divise  did  not  come  within  the  prohibition  in  art.  932  of 
the  Civil  Code. 

LOUD  MACNAGHTEN,  page  114: — It  was  not  disputed  that  the 
French  law  in  force  in  the  province  at  the  time  of  the  cession  of 
the  country  prohibited  more  than  three  degrees  in  substitutions 
created  by  will.  The  law  as  declared  in  the  Civil  Code  of  Lower 
Canada  is  to  the  same  effect.  Article  932  provides  that  substitu- 
tions created  by  will  "  cannot  extend  to  more  than  two  degrees 
exclusive  of  the  institue."  That  article,  however,  appears  to  be 
marked  as  new  law.  And  the  learned  counsel  for  the  respondents 
intimates  that  they  were  prepared  to  argue  that  at  the  time  that 
the  \\  ill  came  into  operation  there  was  no  restriction  on  the  number 
of  degrees  in  substitutions  created  by  will.  The  contention  which 
they  proposed  to  raise  was  that  during  the  interval  between  the 
commencement  of  the  Act  of  180 1,2  when  the  Civil  Code  came  into 
force,  there  was  unlimited  freedom  of  disposition  by  will.  But 
their  Lordships  do  not  think  it  necessary  to  embark  on  so  far- 
reaching  an  inquiry  in  the  present  case.  Assuming,  for  argument, 
that  only  three  degrees  of  substitution  were  permissible  bv  law  at 
the  time  that  the  testator's  will  came  into  operation,  how  many 

1  Quebec,  aff.,  31st  July,  1897;   77  L.  T.  R.,  p.  113;   66  L.  J.  R.,  n.s.,  20. 

2  41  Geo.  3,  c.  4,  and  August  1st,  1866. 
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s    are    («>    In-    reckoned    in     the    transmission    of    the   estate 
from     the     testator     to     Alfivd     Kdward     Roe     in  1     to     the 

share  of  Mary  Robertson.  From  Katharine  Robertson  Hie  institue 
1o  Mary  Robertson  to  A.  10.  Roe  apparently  is  no  more  than  one 
The  learned  counsel  for  the  appellant,  however,  discovered 
an<>th>'r  degree  in  the  interval  between  the  death  of  Mary  Koberb- 
^"ii  without  issue  and  the  opening  of  the  succession  in  favour  of 
A..  !  i,1  .  They  contended  that  on  the  death  of  Mar}1  Kobertson 
without  issue,  the  share  given  to  her  for  life  passed  by  tacit  sub- 
stitution to  Amelia  Robertson  and  Mary  Elizabeth  Tunstall  in 
equal  shares.  It  is  certainly  not  unusual  in  tbe  case  of  a  gift  to  a 
38,  the  members  of  which  are  to  lake  for  life  with  remainder  to 
thrir  children,  to  find  the  benefit  of  survivorship  attached  to  the 
gift  in  the  event  of  one  or  more  of  the  members  of  the  class  dying 
with.mt  issue.  Often  that  is  a  very  proper  provision.  It  was  one 
likely  enough  to  commend  itself  to  a  person  about  to  dispose  of  hjs 
property  by  will  if  he  did  not  defeat  or  interfere  with  some  object 
which  he  had  in  view.  But  you  cannot  introduce  it  by  mere  con- 
jecture. There  must  be  either  express  declaration  or  necessary 
implication.  Here,  there  is  neither  the  one  nor  the  other.  The 

•  is  very  different  from  those  cases  on  English  wills  to  which 
Mr.  Blake  referred,  where  cross  remainders  must  be  implied  in 
order  to  effectuate  the  testator's  declared  intention  that  the  estate 
was  to  go  over  in  its  entirety.  Here  the  appellant  desired  that  the 
share  given  to  Mary  Robertson  should,  in  the  course  of  its  devolu- 
tion, pass  to  the  other  two  ladies  in  order  that  that  portion  of  the 

;te  might  reach  its  destination.  There  were  two  roads.  One 
was  blocked  by  the  law,  which  said  that  the  journey  must  not  be 
completed  at  all.  Neither  expressly,  nor  yet  by  implication,  did  the 
testator  direct  that  road  to  be  taken.  The  other  fulfills  all  the 
conditions  of  the  will.  No  doubt  it  involves  a  halt  at  one  point  of 
journey,  but  it  creates  no  difficulty.  There  is  no  intestacy. 
Tin-  law  itself  provides  for  the  interval  without  suggesting  that 
the  provision  was  to  count  as  a  degree  in  the  substitution.  Article 

'.  which  was  admitted  to  be  held  law,  declares  that  '  If,  by 
reason  of  a  pending  condition  or  some  other  disposition  of  the  will, 
the  opening  of  the  substitution  does  not  take  place  immediately 
upon  the  death,  of '  Mary  Robertson,  who  became  the  institute  in 
regard  to  the  substitute  who  came  next,  "  her  heirs  and  legatees 
continue  until  the  opening  to  exercise  his  rights,  and  remain  liable 
for  his  obligations."  In  the  course  of  the  argument,  some  faint 

ance  was  placed  on  the  word    "conjointly  *     in  the  gift  to  the 
three  ladies  as  pointing  to  accretion.     But  the  word    "conjointly'' 
is  not  inapplicable  to  a  gift  of  property  in  equal  shares  so  long  as 
the  property  remains  undivided.     It  might,  perhaps,  be  inferrei 
from   the   us.     of    the    word    in    the    gift    to    the    three,   and 
absence     in     the     gift     to     their     children     that     the     testator 
desired    to   indicate   that  there  was  to  be  no  partition  before  the 
propertv  reached  its  final  destination.     TTowever,  that  may  be,  the 
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word  "  conjointly  '  cannot  neutralize  or  control  the  plain  meaning 
of  the  words  "  in  equal  shares,"  by  which  it  is  immediately  fol- 
lowed. 

FIDEI-CO3OIISSARY  SUBSTITUTION. 

GALLIERS  ET  AX  v.  RYCROFT  ET  AL.1 

5.  The  rule  of  Roman  Law  is  that  were  a  parent  has  ap- 
pointed  children   or  more   remote  descendants   as  heirs,    and 
directed  that  upon  their  death  their  share  should  go  over,  such 
going  over,  or  substitution,  is  subject  to  the  implied  condition 
that  the  deceased  child  left  no  issue. 

6.  This  rule   applies  only  in  the  case  of  fidei-commissary 
substitutions,  and  such  a  condition  cannot  be  read  into  a  will 
which  merely  substitutes  one  legatee  for  another  in  the  event 
of  the  instituted  legatee  not  entering  on  the  legacy. 

See  WILL:  Substitution. 

SUCCESSION. 

TAXES  ON  FOREIGN  ESTATE. 

LAMB  v.   MANUEL.2 

1.  The  taxes  imposed  on  movable  property  by  the  Quebec 
Succession  Duty  Act  of  1892,  and  the  amending  Acts,  apply 
only  to  property  which  the  successor  claims  under  or  by  virtue 
of  Quebec  law;  and  have  no  application  to  the  several  items 
in  this  case,  which  formed  part  of  a  succession  devolving  under 
the  law  of  Ontario. 

LORD  MACNAGHTEN,  page  72 : — The  decisions  of  the  Quebec 
Courts  are,  in  their  Lordships'  opinion,  entirely  in  consonance  with 
well-established  principles,  which  have  been  recognized  in  England 
in  the  well  known  cases  of  Thompson  v.  Advocate-General,3  and 
Wallace  v.  Attorney-General*  and  by  this  Board  in  the  case  of 
Harding  v.  Commissioners  of  Stamps  for  Queensland.6 

See  TESTAMENTARY  EXECUTORS:  Liability  to  be  sued. 

SUNDAY. 

See  LEGISLATURE  :  Lord's  Day. 

SUPREME  COURT  OF  CANADA. 
See  APPEAL:  From  Supreme  Court  of  Canada. 


1  Natal,  rev.,  3rd  July.  1900,  83  L.  T.  R.,  179;  69  L,.  J.  R.,  n.s.,  124. 

2  Quebec,  aff.,  19th  November,  1902,  L.  R.,  1903,  App.  Cas.,  68;  87  L. 
T.  R.,  460;  72  L.  J.  R.,  n.s.,  17;  19  T.  L,.  R.,  68. 

3  12  C.  &  F.,  1. 

4  L.  R.,  1  Ch.,  1. 

5  1898,  App.  Cas.,  769. 
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TITLES  TRl'STEE 

CONSTRUCTION...  ago   RESFONSIHII.ITY  . 


TAXATION. 

See  LEGISLATURE:  Direct  Taxation. 

TEMPERANCE. 
See  LEGISLATURE:  Eod  vo. 

TESTAMENTARY  EXECUTORS. 

LIABILITY  TO    HE   SUED. 

MoJIAMADU  ET  AT.  V.    PlTCHEY.1 

1.  The  rule  laid  down  in  the  case  of  Do\i.qlax  v.  Forrest* 
that  the  creditor  of  n  doce«se<l  debtor  rnnnot  sue  the  executor 
named  in  the  will  unless  he  ha?  either  administered  or  proved 


1  Ceylon,   rev..   9th   June.   1894.   71    T,    T.   R..   p.    r>9:    63   L.   J    R..   n.s, 
91. 

2  4  BIng.,  686. 
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the  will  refers  to  a  grant  of  probate  in  due  form  by  the  proper 
court. 

2.   So  action  will  not  lie  at  the  suit  of  creditor  against  a  per- 
son named  as  executor  who  has  only  applied  for  probate  and  has 
proceeded  no  further  in  the  matter,  though  the  court  has  made 
an  order  that  probate  should  be  granted  to  him  on  his  taking  the 
usual  oath  of  office. 


TITLES. 

CONSTRUCTION. 

HARNE  v. 

1.  In  a  grant  of  land  with  certain  specified  boundaries,  as 
will  further  appear  by  the  diagrajn  framed  by  the  surveyor  :-- 

2.  It  was  held  that,  as  a  matter  of  construction,  where  the  dia- 
gram is  repugnant  to  tlie  terms  of  the  grant,  tli€ji  latter  will 
prevail. 

3.  Although    by    articles    8    and    13    of    the    Proclamation 
of  August  6,  1813,  there  must  be  a  diagram  before  a  title  be 
granted,  yet  the  right  of  the  grantee  must  be  expressed  in  his 
title,  and,  when  so  expressed,  will  not  be  limited  by  the  diagram. 

TRADE  MARK. 

DESCRIPTIVE  NAME. 

MONTREAL  LITHOGRAPHING  Co.  v.  SABisTON.2 

1.  The  appellant  company,  being  the  transferee  of  the  assets 
and  goodwill  of  the  dissolved  Sabiston  Lithographic  and  Pub- 
lishing Company,  sued  to  restrain  the  respondent  from  carry- 
ing on  business  under  the  name  of  the  "  Sabiston  Lithographing 
and  Publishing  Company,"  or  any  other  name  so  framed  as  to 
lead  to  the  belief  that  his  business  was  in  succession  to  that  of 
the  dissolved  company. 

2.  It  was  held  that  the  respondent   has  no  right  so  to  re- 
present, but  tli at  there  was  no  evidence  that  he  had  done  so,  and 
that  the  appellants  were-  not  entitled  to  an  injunction  against 
the'  mere  use  of  the  name. 


1  Cape  of  Good  Hope,  aff.,  8th  June,  1902,  L.  R.,  1902,  App.  Gas.,  454. 

2  Quebec,  aff.,  8th  July,  1899,  L.  R.,  1899,  App.  Gas.,  610;   81  L.  T.  R., 
135;   68  L,.  J.  R.,  n.s.,   121. 
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GRAND  lion  i.  COMPANY  <>K  OALKDONLA  SI-KINGS  v.  WILSON.* 

3.  Win  r,  the  mill'  nil  waters  of  the  appellant  derived  from 
various  Caledonia  Springs,  so  called  from  being  in  a  town- 
ship of  that  name,  acquired  in  the  market  the  name  of 
"  Caledonia  Water." 

1.  It  was  held  in  an  action  for  an  injunction,  that  the 
appellants  had  not,  in  the  circumstances,  a  right  to  the  exclusive 
use  of  the  word  "  Caledonia."  The  respondents  were  entitled 
to  indicate  the  local  source  of  their  waters  and  had  sufficiently 
distinguished  their  goods  from  those  of  the  appellants. 


PAVEY,  page  111:  —  Their  Lordships  agree  with  what  has 
been  frequently  said  in  these  cases,  that  even  a  description  of  goods 
which  is  literally  true  may  be  so  framed  as  to  mislead,  and  they 
bear  in  mind  the  cases  of  which  Johnston  v.  Orr  Ewing  -  is  an  ex- 
ample, where  a  trade  name  or  711  ark  which  would  not1  mislead  the 
d'-aler  has  been  held  an  infringement,  because  it  was  calculated  to 
M!  the  retail  purchaser. 

NATIONAL    STARCH    MANUFACTURING    COMPANY    v.    MUNN'S 
PATENT  MAIZENA  AND  STARCH  COMPANY.* 

5.  The  Trade  Marks  Act,  1865  (New  South  Wales),  by 
section  2  provides  that  a  mark  shall  not  be  recognized  or  con- 
sidered to  be  a  trade  mark  of  any  person  until  the  same  is  re- 
gistered by  or  on  behalf  of  any  person  claiming  to  be  entitled 
thereto  as  his  trade  mark. 

G.  In  the  year  1S56  the  appellants  invented  a  word  as  their 
trade  mark  for  flour  made  from  maize,  and  registered  the  trade 
mark  in  the  United  Kingdom  and  elsewhere,  but  they  did  not 
register  the  trade  mark  in  the  colony  until  1889.  The  re- 
spondents and  others  used  the  words  in  Australia  between  186  I- 
and  1S89. 

7.  It  was  held,  that  if  the  word  was  used  during  this  period 
for  the  purpose  of  counterfeiting  the  appellants'  g>ods,  the 
right  of  the  appellants  to  register  it  would  not  bo  impaired  : 
but  that  if  it  was  used  as  a  descriptive  term,  and  did  not. 


1  Ontario,  aft.,   4th  November.  1903,   L.   R-.   1901     App.   Caa..   103; 
T.   R.,  456,   73  L.  J.  R,,  n.s.,  1;    52  W.  R.,  286;    20  T.  L,.  R.,  19. 

2  46   I,.   T.  R., 

3  N-  w   S.>uth  Wales,  aff..  28th  April.   1894,  63  L.  J.   R  .  n.s..  112. 
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denote  such  product  to  be  the  manufacture  of  a  particular 
person,  then  it  rmst  be  regarded  as  having  become  piiblici  juris 
in  the  colony,  and  no  longer  registrable  by  the  appellants. 

INFRINGEMENT. 

COCHRANE    V.    MACNJSH    ET    AL.1 

8.  The  use  of  the  same  name  though  in  connection  with  a 
label  which  did  not  at  all  resemble  the  label  used  by  the  appel- 
lant  was   calculated  to   mislead    and   that  the    appellant  was 
entitled  to  an  injunction. 

PARSONS  v.   GiLLESPiE.2 

9.  Where  the  plaintiffs  without  relying  on  their  registered 
trade-mark,  which  consisted  in  part  of  the  term  "  Flaked  Oat- 
meal," claimed  that  they  had  by  use  so  intimately  identified 
the  term  with  their  goods  that  the  use  of  it  by  the  defendants 
in  their  trade-mark  had  the  effect  of  passing  off  their  goods  as 
the  plaintiffs'  goods: — 

10.  The   term    being   one    of    ordinary    and    not   exclusive 
description,  and  being  applicable  to  the  defendants'  goods  as 
well  as  the  plaintiffs',  and  the  defandants'  thereof  not  having 
proved  to  have  had  or  to  be  calculated  tv  have  the  above  effect, 
the  suit  must  be  dismissed  with  damages  resulting  from  the 
grant  of  an  interim  injunction. 

TKUST. 

CONSTRUCTION  OF  TRUST  DEED. 

LONDON  AND  CANADIAN  COMPANY  ET  AL  v.  DUGGAN.* 

1.  The  respondent  beinji  the  owner  of  certain  shares  in  a 
company,  transferred  them  to  brokers  as  security  for  advances. 
The  brokers  raised  loans  upon  the  shares  for  their  own  accom- 
uitiou,  and  transferred  them-  to  a  bank,  whose  manager 
tran.-fcnvil  them  to  the  appellants.  The  transfer  being  as 
"  manager  in  trust." 


1  Jamaica,    rev.,    29th    February,    1S96,    74    L.    T.    R.,    p.    109;    65    L.    J. 
R.,  n.s.,  20. 

2  New  South  "Wales,  aff..   Ifith   D<-c«  mber,  1897,  L,.  R.,  1898,  App.  Gas., 
239;    67  L.  J.  R.,  n.s.,   21;   14  T.  L.  R.,  142. 

3  Canada,  Supr.  C.,  rev.,  22nd  July,  1893;  63  L.  J.  R.,  n.s.,  14;   9.T.  L. 
R.,  60. 
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2.   Held.  tluit  these  words  nn  :in   in   ii  r  the  bank,  and 

a   fiduciary   ivlation  to  any  other  person,  and  wore  not  so 

ambiguous  ns   to  cast   on   the   apj>c]lants   the  duty   of   making 
enquiry. 

\Vll.UAMS   V.     PAl'WOHTll    KT    AL.1 

.'5.    By  a  settlement,  land  was  conveyed,  to  trustees  upon  trust 

to  raise  an  annuity  during  the  lives  of  the  children  of  S.  and 

the  life  of  the  longest  survivor,  "  to  b;-  applied  for  the  mainten- 

ance and  the  education  of  such  children  or  child  as  aforesaid." 

4.  It  was  held  that  the  children  took  a  joint  interest  in  the 
annuity,  but  the  shares  of  minors  were  to  bo  applied  for  their 
maintenance  and  education. 

CKEAT10N    OF 

HAKDOON  v.  BELISLIOS.* 

5.  Where  the  legal  title  to  property  is  vested  in  one  person. 
and  another  person  is  the  sole  beneficial  owner,  nothing  more  is 
required  to  create  the  relation  of  trustee  and  c^slui  qne  trust 
between  such  persons. 

G.  The  facts  that  there  was  never  any  contract  between  them, 
as  vendor  and  purchaser  or  otherwise,  that  the  crstui  quc  trust 
did  not  create  the  trust  or  request  the  trustee  to  act  for  him,  are 
immaterial. 

7.  Where  the  sole  ceslui  fjue  trust  is  a  person  sui  juris,  the 
right  of  the  trustee  to  indemnity  by  him  against  liabilities  in- 
curred in  connection  with  trust  property  is  not  limited  to  that 

property. 

TE  TEIXA  v.  Tr. 


8.  The  expression  "  to  be  held  in  trust  '  for  a  delinite  class 
of  persons  is  not  always  sufficient  to  create  an  equitable  right 
or  obligation  which  can  bo  enforced  by  legal  proceedings. 

NOTICR  OF  TRIST. 

SlMPSON    ET   AL.    V.   MOLSOXS   BANK.4 

0.  Notice  of  a  general  trust  created  by  a  will  is  not  notice  of 
the  terms  of  a  particular  trust  affecting  part  of  the  testator's 
estate. 


1  New  South  Wales,  aft..  21st  July,  1900,  83  L,.  T.  R..   184. 

2  Hong  Konp.  rev.,  8th  December.  1300.  83  I,.  T.  R..  573;   49  A 

3  New  Zealand,  art..  9th  November.  1T01,  1,.  R..  1902.  App.  Ca* 
L.  T.  R..  558;  71   L,.  J.  R.,  n.s.,  11. 

4  Quebec,  aff.,   23rd   February.   1895.   64   L.   J.    R..    n.* 
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10.  By  the  terms  of  their  Act  of  Parliament  the  respondents 
were  not  to  be  bound  to  see  to  the  execution  of  any  trust  affect- 
ing any  of  their  shares  :— 

11.  It  was  held  that  they  were  not  liable  for  registering  a 
transfer  of  shares  executed  in  breach  of  trust-  by  the  executors, 
although  they  had  notice  that  the  shares  were  held  in  common 
with  others  by  the  transferors  as  executors  for  trust  purpose 
and  had  a  copy  of  the  will  in  their  possession,  and  although 
previous  transfers  of  others  of  the  testator's  shares  contained 
express  reference  to  the  trust  of  the  will.       The  president  of 
the  bank  was  himself  one  of  the  executors,  and  the  law  agent 
of  the  executors  was  also  the  bank's  law  agent. 

TRANSFER  OF   SHARES. 

LONDON  AND  CANADIAN  LOAN  AND  AGENCY  COMPANY  v. 

DuGGAN.1 

12.  Where  the  respondent  had  transferred  shares  as  security 
for  a  loan,  IK  Id,  that  the  appellants,  as  derivative  transferees 
from  the  lender,  were  not  affected  by  a  trust  in  favour  of  the 
respondent  unless  such  trust  was  clearly  disclosed  on  the  face 
of  their  author's  title,  or  was  otherwise  notified  to  them. 

13.  The  words  "  manager  in  trust "  appended  to  the  signa- 
ture of  a  bank  manager  imputed  that  he  held  and  transferred 
the  shares  in  trust  for  his  employers,  the  bank,  are  not  calculated 
to  suggest  that  he  stood  in  a  fiduciary  relation  to  some  third 
person,  so  as  to  affect  a  transferee  for  value  with  constructive 
notice  of  such  relationship. 

See  BANK  AND  BANKING:  Execution  of  Trust,  Trust  account ; 
SALE:  By  Trustee ;  WILL:  Trust  by  reference. 

TRUSTEE. 

RESPONSIBILITY. 

NATIONAL  TRUSTEES  COMPANY  OF  AUSTRALASIA  v.  GENERAL 
FINANCE  COMPANY  OF  AUSTRALASIA.* 

1.  It  is  no  answer  to  an  action  against,  a  trustee  for  breach  of 
trust  that  the  trustee  acted  upon  competent  legal  advice. 


1  Supr.  C.,  rev.,  29th  July,  1893,  L.  R.,  1893,  App.  Gas.,  506. 

2  Victoria,  aff.,  16th  May.  1905,  L.  R.,  1905,  App.  Gas..  373;  74  L,.  J.  R., 
n.s.,  73,;  21  T.  L.  R.,  522;  54  W.  R.,  1. 


TIM  STEE 

2.  Under  the  Victorian  TrUBtfl  Ac;.  l'."il,  9,  •')  (<•  >n-  iin^ 
with  the  Kn-li-h  A           •  A-  (in  Yirt.,  Q,  85),  a  trustee  may  be  re- 
lieved from  liahility  f..r  Itreaeh  «.f  iru-t  if  In-  has  acted  honestly 
and  rea-e-nahly,  and  ought  fairly  t«>  K    •  cciia 

3.  Tlie    Judical    Committee    held,    that    by    the    true    con- 
t-tnieiion   of   this   section,    a  trustee  does  not  entitle  himself  to 
relief  by   proving  that  he  has  acted  reasonably  and  honestly. 
lie  must  shew  that  under  all  the  circumstances  he  ought  fairly 
to  be  excused  for  his  breach  of  trust, 

4.  J.  F.  being  entitled  to  the  whole  of  his  wife's  proportion 
of  a  fund  of  which  the  appellants  became  trustees,   assigned 
the  same  to  the  respondents.       Under  the  erroneous  advice  of 
their  solicitors,  in  accordance  with  an  Act  which  was  not  passed 
till  after  the  wife's  death,  the  appellants  paid  tw., -thirds  of  the 
fund    to    the    wife's    children    and    one-third    into    the    court 
under  the  Act  for  relief  of  trustees  without  question   by  the 
respondents,  who  accepted  the  appellants'  statement  as  to  their 
rights  without  verification.     In  a  suit  by  the  respondents  to 
recover  the  said  two-thirds:— 

5.  The  decision  was:    1.    that   the  payment   thereof   to  the 
children  was  a  breach  of  trust,  and  that  it  was  no  defence  that 
it  had  been  made  upon  erroneous  advice  of  the  solicitors. 

0.  That  the  respondents  having  accepted  and  acted  upon  the 
.  appellants  statement  as  to  their  rights  was  no  evidence  of  ao- 
quiescence. 

7.  That  although  the  appellants  had  acted  honestly  and  rea- 
sonably they  had  shewn  no  title  to  be  excused.  They  had 
made  no  attempt  to  replace  the  fund  in  whole  or  in  part,  nor 
explained  the  reason  for  their  abstention.  They  were  not  gra- 
tuitous trustees,  and  could  not  throw  upon  the  respondents,  who 
where  not  in  fault,  the  loss  of  a  fund  which  they  had  mis- 
applied in  the  course  of  their  business. 

Lonn  XORTI-I,  page  379: — In  Doyle  v.  Blake*  Lord  Redes- 
dale  said  :  "  I  have  no  doubt  that  they"  (the  executors)  "  meant 
to  act  fairly  and  honestly,  but  they  were  misadvised  ;  and  the  Court 
must  proceed,  not  upon  the  improper  advice  under  which  an  execu- 
tor may  have  acted,  but  upon  the  acts  he  has  done.  If,  under  the 
best  advice  lie  could  procure,  he  acts  wrongly,  it  is  his  misfortune; 


1   2  Sch.   &  Lei         :t,  at  p.   243. 
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but  public  policy  requires  that  he  should  be  the  person  to  suffer." 
And  there  are  many  similar  decisions  in  the  books. 

The  appellants  relied  on  the  case  of  Speight  v.  Gaunt,1  in  which 
a  trustee  employed  a  broker  to  purchase  certain  securities  for  a 
trust.  The  broker  said  that  he  had  done  so,  and  produced  a  bought- 
note  and  asked  for  the  money  to  complete  as  next  day  was  pay  day, 
and  the  trustee  gave  him  the  necessary  cheques,  which  the  broker 
misapplied.  In  a  suit  to  make  the  trustee  liable,  it  was  held  that 
the  payment  to  the  broker  was  made  in  the  usual  and  regular  course 
of  business,  and  that  the  trustee  was  not  liable;  in  other  words, 
there  was  not  any  breach  of  trust.  The  present  is  a  very  different 
case. 

Page  381 : — The  position  of  a  joint  stock  company  which  under- 
takes to  perform  for  reward  services  it  can  only  perform  through 
its  agents,  and  which  has  been  misled  by  those  agents  to  misapply  a 
fund  under  its  charge,  is  widely  different  from  that  of  a  private 
person  acting  as  gratuitous  trustee.  And  without  saying  that  the 
remedial  provisions  of  the  section  should  never  be  applied  to  a 
trustee  in  the  position  of  the  appellants,  their  Lordships  think  it  is 
a  circumstance  to  be  taken  into  account,  and  they  do  not  find  here 
any  fair  excuse  for  the  breach  of  trust,  or  any  reason  why  the  re- 
spondents, who  have  committed  no  fault,  should  lose  their  money 
to  relieve  the  appellants,  who  have  done  a  wrong  and  have 
denied  the  respondents'  title.  And  that  is  not  quite  all.  If 
trustees  do  unfortunately  lose  part  of  a  trust  fund  by  a  breach  of 
trust,  the  least  that  can  be  expected  of  them  is  that  they  should  use 
their  best  endeavours  to  recover  the  fund,  or  so  much  thereof  as  is 
practicable,  for  their  ces fit-is  que  trust.  In  the  present  case  thevr 

-  to  be  some  ground  for  thinking  that  other  proceedings  were 
open  to  the  trust  company  by  which  any  loss  to  them  might;  have 
i  .- 1 verted,  at  any  rate  to  some  extent;  but  it  does  not  appear 
that  the  trust  company  have  taken  any  such  steps,  or  made  any 
attempt  whatever  to  replace  the  fund  or  relieve  the  respondents 
from  loss;  nor  have  they  condescended  to  give  the  Court  any  ex- 
planation or  reason  why  they  have  abstained  from  doing  so.  It 
may  be  that  the  solicitors  would  be  willing  or  might  be  compelled 
to  make  good  the  loss,  if  the  trust  company  should  find  they  can- 
not obtain  relief  elsewhere. 


1  9  App.   Gas.,  1. 
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M  (.(II  IA1UI.ITV. 


WAREHOUSE   UKCEIPT. 


TENXANT  v.  I  \n>.\  BANK  OF  CANADA.' 


1.   Although  warehouse  receipts  granted  to  itself  bv  a  firm 
which  has  not  the  custody  of  any  goods  but  its  own  are  not 
negotiable  instruments  within   the  meaning  of  the   .Mercantile 
Amendemuit  Act,  (c.  122  of  the  Revised  Statutes),  held,  ' 
the  Dominion  Act  (4('>  Viet.,  c.  120),  while  it  was  in  fo: 


1  Ontario,  aff.,  9th  December.  1893.  I,.  R..  1S94.  App.  Cas..  3 
R,,  774. 
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pensed  with  that  limitation,  validated  such  receipts  and  trans- 
ferred to  the  indorsed  thereof  the  property  comprised  therein : — 

2.  The  Bank  Act  was  intra  vires  of  the  Dominion  Parliament. 

3.  Section,  91  subTsect,   15,  of  the  British  North  America 
Act,  1867,  gives  to  the  Parliament  power  to  legislate  over  every 
transaction  within  the  legitimate  business  of  a  Banker,  not- 
withstanding that  the  exercise  of  such  power  interferes  with 
pnoperty  and  civil  rights  in  the  Provinces  (see  sect.  92,  sub- 
sect.  13),  and  confers  upon  a  bank  privileges  as  a  lender  which 
a  provincial  law  does  not  recognize. 

4.  The  legislation  of  the  Dominion  Parliament,  so  long  as  it 
strictly  relates  to  the'  subjects  enumerated  in  sect.  91,  is  of  para- 
mount authority  even  though  it  trenches  upon  the  matter  as- 
signed to  the  provincial  legislature  by  sect.  92.1 

WATERCOURSE. 

See  RIPARIAN  PROPRIETOR. 

WILL. 

ALTERNATIVE   ABSOLUTE  GIFTS. 

McCoRMiCK  v.   SIMPSON. 2 

1.  A  testator  gave  to  his  widow  his  real  estate  for  life,  and 
at  her  death  to  his  eldest  son  John  for  life,  and  thereafter  to 
"become  the  absolute  property  of  John's  eldest  son,  alterna- 
tively, to  become  the  property  of  my  son,  James  or  of  his  eldest 
son,"  and  failing  either  of  them  to  the  appellant.     John  died 
in  the  testator's  lifetime  without  male  issue;   James  and  his 
son  who  predeceased  him  survived  the  widow:— 

2.  Held  that  the  gift  to  John's  eldest  son  being  of  an  absolute 
interest,  it  must,  in  the  absence  of  words  importing  a  different 
intention,  and  having  regard  to  tl  '  context,  be  deemed  to  have 
been  the  intention  of  the  will  that  the  alternative  gift  to  James 
should  also  be  absolute. 

3.  The  gift  over  to  the  appellant  in  ease  of  the  death  of 
James  without  male  issue  was  defeated  if  either  James  or  his 
son  lived  to  take  absolutely. 


1  Gushing:  v.  Dupuls,  5  Appeal  Cases,  followed. 
2  Quebec,  1907,  aff.,  L.  R.,  App.  Gas.,  1907,  p.  494. 


\\  II.  I. 

CAr\<ll\     ill     MIM>. 

PEUKRA  v.  PEKEKA.' 

1.  By  the  law  of  Ceylon  n  will  may  be  executed  as  a  notarial 
will  and  attested  by  a  notary  and  two  witnesses,  "  or  if  no 
notary  shall  be  present,"  it  may  be  executed  as  a  non-notarial 
will,  and  attested  by  five  witnesses. 

5.   The  presence  of  a  notary  who  is  not  acting  in  his  notarial 
capacity  does  not  vitiate  the  execution  of  a  non-notarial  will 

dulv 


•  i.  Where  a  testator  was  of  sound  mind  when  he  gave  in 
structions  for  his  will,  and  an  instrument  prepared  in  accordance 
with  those  instructions  was  signed  by  him  as  his  will,  it  is  not 
TV  eossary  to  show  that  he  was  capable  of  undertaking  its  pro- 
vi-ions  at  the  time  of  the  signature. 

LORD  MACNAGHTEN,  page  373:  —  The  learned  counsel  for  the 
appellant  did  not  contend  that  the  witnesses  in  support  of  the  will 
\vi-re  acting  in  conspiracy  or  saying  what  they  knew  to  be  false. 
Hi-  said  that  the  will  may  have  been  and  probably  was  read  over 
to  the  testator,  but  that  there  was  nothing  to  show  that  he  followed 
the  reading  of  the  will  or  understood  its  meaning.  He  adopted 
the  argument  of  Laurie,  J.,  to  the  effect  that  it  was  not  enough  to 
prove  that  a  testator  was  of  sound  mind  when  he  gave  instructions 
for  his  will,  and  that  the  instrument  drawn  in  pursuance  of  the 
instructions  was  signed  by  him  as  his  will,  if  it  is  not  shown  that 
he  was  capable  of  understanding  its  provisions  at  the  time  of  signa- 
ture. That,  however,  is  not  the  law.  In  Parker  v.  Felegaie?  Sir 
James  Hannen  lays  down  the  law  thus  :  "  If  a  person  has  given 
instructions  to  a  solicitor  to  make  a  will,  and  the  solicitor  prepares 
it  in  accordance  with  those  instructions,  all  that  is  necessary  to 
make  it  a  good  will,  if  executed  by  the  testator,  is  thnt  he  should  be 
able  to  think  thus  far:  "  I  gave  my  solicitor  instructions  to  pre- 
pare a  will,  making  a  certain  disposition  of  my  property.  I  have 
no  doubt  that  he  hns  given  effect  to  my  intention,  and  T  accept  <he 
document  which  is  put  before  me  as  carrying  out."  Their  Txird- 
ship?  think  that  the  ruling  of  Sir  James  TTaunen  is  good  law  as 
good  sense.  They  could  not  therefore  hold  the  will  invalid,  even  if 
they  were  persuaded  that  Perera  was  unable  to  follow  nil  the  pro- 

tons of  his  will,  when  it  was  read  over  to  him  by  Gooneratne's 
clerk. 


1  Ceylon,  aff.,  23rd  March,   1901,  84  I..  T.  R ..  371.  70  L,  J.  R..  n.8..  49. 

2  S  T.    Div.,   171. 
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ALLAN  v.  MORRISON  ET  AL.1 


7.  Where  a  will  duly  executed  traced  to  the  testator's  pos- 
session and  last  seen  there,  is  not  forthcoming  on  his  death  ? 
The  presumption  is  that  it  was  destroyed  by  himself;  to  rebut  it 
there  must  be  sufficient  evidence  that  it  was  not  destroyed  by 
the  testator  animo  revocandi ;  and  held  in  his  case  that 'Concur- 
rent findings  that  it  had  not  been  rebutted  could  not  be  dis- 
turbed. There  is  a  presumption  against  its  fraudulent  abs- 
traction either  before  or  after  his  death,  but  the  circumstances 
which  render  such  abstraction  possible  must  be  taken  into  ac- 
count in  arriving  at  the  result  .of  the  evidence. 

LORD  DAVEY,  page  610 : — It  was  not  denied  that  there  is  a  pre- 
sumption (to  use  the  language  of  Lord  Wensleydale  in  Welch  v. 
Phillips  -),  "that  if  a  will  traced  to  the  possession  of  the  deceased 
and  last  seen  there  is  not  forthcoming  on  his  death,  it  is  presumed 
to  have  been  destroyed  by  himself;  and  that  presumption  must 
have  effect  unless  there  is  sufficient  evidence  to  rebut  it."  Whether 
this  should  be  called  a  presumption  of  law  or  fact  does  not  seem 
material.  It  may,  of  course,  be  rebutted,  and  (as  said  by  Cock- 
burn,  C.  J.,  in  Sugden  v.  Lord  Si.  Leonards3},  "the  presumption 
will  be  more  or  less  strong,  according  to  the  character  of  the 
custody  which  the  testator  had  over  the  will."  But  it  was  attempted 
to  minimize  the  force  of  the  presumption,  and  reference  was  made 
to  the  cases  of  Harris  v.  Berrall;4  Fincli  v.  Finch;6  Sprig  ge.°  In 
two  of  these  cases  the  question  was  whether  a  will  which  was  found 
mutilitated  at  the  death  of  the  testator,  who  had  been  insane  for 
some  time  prior  to  his  death,  was  entitled  to  probate,  and  it  was 
held  in  the  affirmative,  Lord  Penzance  holding  that  the  ordinary 
presumption,  which  he  fully  recognized,  did  not  apply  to  such  a 
case.  It  obviously  does  not,  as  the  main  question  in  such  a  case  is 
whether  the  mutilation  (assuming  it  to  have  been  made  by  the 
testator)  took  place  before  or  during  the  insanity.  In  Finch  v. 
Finch,0  the  Court  inferred  from  the  facts  proved  that  the  will  was 
in  existence  at  tlio  date  of  the  testator's  death.  These  cases  have, 
therefore,  nothing  to  do  with  the  one  before  their  Lordships. 


1  New  Zealand,  aff.,  llth,  J900,  L,.  R.,  1900,  App.  Gas.,  604;   29  L.  J.  R., 
n.s.,   141. 

2  1836,  1  Moo.,  P.  C.,  299. 

3  1  P.  D.,  154. 

4  1  Sm.  &  Tr.,  153. 

5  L.  R,,  1  P.  &  M.,  371. 

6  L.  R.,  1  P.  &  M.,  608. 
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I    I    HI    -I     -.ON. 

II  \i;i;is   KT  AL.   V.    IJicowx   KT  AL.1 

N.  A  testator,  by  his  \vill.  direct*  d  that  all  his  movable  and 
immovable  properly  should  "  descend  in  equal  shares  to  the 
eldeM  son  to  lie  born  "  to  each  of  the  testator's  two  daughters; 
that  tin-  j:ons  should,  after  their  birth,  remain  under  the 
guardianship  of  the  executor  of  the  will  until  they  attained 
-  1  ;  and  that  whenever  the  eldest  son  of  either  of  the  daughters 
aiiained  majority  the  executor  should  make  over  his  share  tir> 
him.  A  t'li  r  the  testator's  deatli  a  son  was  born  to  one  of  the 
daughters  ami  died  in  infancy.  There  was  no  other  i-sre  to 
that  daughter. 

!>.  It  was  held  tlmt  on  the  birth  of  the  son  the  half-share  be- 
came, vested  in  him,  and  that  on  his  death  it  passed  to  his  father. 

EVIDENCE    l\    PKOBATE. 

DONNELLY  ET  AL.  v.  Buorirrox.2 

1<>.  Win-re  the  shareholders  of  a  company  had  passed  a  reso- 
lution for  the  voluntary  winding  up  of  the  company,  and  exe- 
cution was  afterwards  levied,  at  the  suit  of  a  judgment  creditor, 
upon  the  goods  of  the  company,  the  court  has  jurisdiction  to 
stay  proceedings  in  the  execution  before  sale  of  the  goods  has 
been  effected. 

IN   TIIK   I.VI.NT   01     KIT  1 1  Kit   OF    Jl  Y    T\VO    SONS    IIYIM;     ItKFOKK     IMS 
BROTHER. 

DUFFILL  ET   AL.    V.    Dl'FFILL." 

1  1.  The  testator,  after  dividing  equally  his  residuary  estate 
IxtwMii  his  two  sons,  directed  that  ''in  the  event  of  either  of 
my  two  sons  dying  before  his  brother  without  legitimate 
then  his  share  shall  become  the  property  of  his  surviving  bro- 
ther: but  if  there  arc  any  legitimate  children  survivinir  their 
father,  then"  for  their  benefit  as  directed:— 

1-2.   It,  was  hold  that  the  bequest  created  a  vested  intern 
the  sons,  but  one  liable  to  be  invested  as  to  the 
(whether  before  or  after  the  testator's  eleatlO  in  favour  • 
objects  named  in  the  clause  of  substitution. 

1  Prnp.il.  nff..  6th  July.   1001.  17  T    T,.  R.  653. 

2  N>\v  Zealand,  aff..  4th  July.  1891.  •'<)  W.  R..  208. 

°.   Nnt.'il.  rov..   Ttli  July.  190.1.  T,.  R.,   i^OIl,  App.  Cas..   491; 
8°-    °2  1^.  J.  R..  n.s.,  97;    19  T.  T,.   R.. 
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INVESTMENTS. 

WENTWORTH  v.  WEX'r 

13.  A  testator  devised  his  residue  upon  trust  to  convert  with 
power  to  postpone  conversion  of  twenty-one  years,  and  with  a 
direction  that  the  surplus  income  and  the  unconverted  estate 
during'    the    twenty-one    years    and    all    accumulations    thereof 
should  go  in  augmentation  of  capital.     The  residue  was  settled 
on  trusts  for  tenants  for  life  and  remainder-men.     The  trustees 
Tmdt  r  powers  in  the  will  granted  a  mining  lease,  and  retained 

leased    property    unconverted    for   more    than    twenty  one 
vt  ars: — 

•v 

14.  The  rent>  and  royalties  received  under  the  mining  lease 
d u ring-   the   1  \\vnty-nue   years   ought   to    lie    invested,    and    the 
income  therefrom  ought  to  be  invested  and  accumulated:— 

ir>.    And  after  the  tweiitv-oiie  vears,  ihc  tenants  for  life  of 

*,'  V 

-.  nled  shaivs  in  the  residue  were  entitled  to  receive  out  of  the 
rent-  and  royalties  such  annual  sum  as  in  the  opinion  of  the 
'  'oiirt  would,  under  all  the  circumstances  of  the  case,  be  a  fair 
equivalent  for  the  annual  income  that  would  have  resulted  if 
the  estate  had  been  converted. 

LORD  MACXAGHTEN,  page  171 : — In  this  country,  in  the  case  of 
income-producing  property  directed  by  will  to  be  converted,  but 
retained  for  a  time  unconverted  for  the  benefit  of  the  estate,  it  has 
been  the  practice  of  the  Court  to  put  a  value  on  the  property  and 
to  allow  the  trust  for  life  out  of  the  income  actually  produced 
a  sum  equal  to  four  per  cent,  on  such  value.  That  was  the  rule  laid 
clown  by  Parker  V.  C.,  in  Mci/cr  v.  tiinonxcii,-  and  followed  by 
Lord  ( 'aii-iis  in  Brown  v.  6V//;/////.': 

LEGACY  TO  LESSEES. 

KIXG  v.  RYMILL.ET  AL.4 

I''..  A  testator,  by  his  will,  left  his  real  estate  "  to  the  lessees 
or  holders  df  the  present  leases  in  the  quantities,  dimensions, 
and  UK  a-nreni(  nts  set  forth  in  their  respective  leases." 

1  7.    Tlie-e  v,  urds  should  not  be  confined  to  the  original  less'jcs, 

o  / 

but  iii'dndid  the  a  — igiH-cs  of  the 'original  leases. 


1  New    South    Wales,    rev.,    9th    December,    1S99,    L.    R.,    1900,    App. 
Cas.,  163. 

2  5  De  G.  &  Sm.,  723. 

3  L.  R.,  2  Ch.,  751. 

4  South  Australia,  aft?.,  12th  May,  1ST  8,  78  L.  T.  R.,  p.  696;   67  I..  J.  R., 
n.s.,    107. 
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>l  \l»l      IN    <  01  OMKS. 

MAYOR  01    CAJTTOK   Hi-.w  \.  NV-iin  ci  KT  AI..' 

1s.  An  I'.n-li-li  -indite  \\ill  iH'l  be  held  I"  mak.-  voiil  a  be- 
<|iir-i  madf  by  ;i  colonial  will  mi  the  ground  thai  it  contravenes 
tn  local  la\v  nt'  '''ngland  \vitlmut  very  clear  ground  a|  pear  in;:  in 
>urh  statin*-. 


<>i   mi:  \>OKI>  ••  ISSTK." 

EDYVEA.N  v.  AIM  IM.K  I)UUOK.'J 

1'.'.    In   a  gift   over  on   failure  of  the   lino  of  OIK-  child   to 

"  other  of  my  cliildivu  and  their  issue,"  the  word  issue  must 

revive  its  plain  and  ordinary  meaning,  and  not  be  restricted  to 

ihe  issue  of  children  dying  in  the  lifetime  of  the  testatrix,  un- 

less the  rest  of  the  will  plainly  requires  it. 

20.  The  gift  over  in  this  case  was  subject  to  the  condition 
that  those  only  took  under  it  which  were  also  beneficiaries  un- 
der the-  original  gift,  in  which  original  gift  issue  was  restricted 
as  above  bv  the  immediate  context:  - 

v 

21.  Held,  that  was  insufficient  by  itself  to  control  the  mean- 
ins:  of  the  word  used  in  a  new  connection.     Accordingly  the  ap- 

^O  <-*    *f 

pellants  were  entitlcxl  to  share  in  the  said  gift  over  an  issue  of 
A  child  whose  line  had  failed;  and  this  notwithstanding  that 
under  the  original  gift  they  had  taken  in  substitution  for  their 
mother. 

^ 

LORD  MACXAGIITEX,  page  5:  —  There  are  rhree  grounds  upon 
which  it  has  been  contended  that  their  claim  must  be  rejected.  In 
the  first  place  it  is  said  that  although  they  may  be  issue  of  one  of 
the  testatrix's  other  children  in  the  ordinary  sense  of  the  word,  yet 
they  are  not  included  in  the  term  "  issue  "  in  the  gift  over,  because 
they  were  not  comprehended  in  the  term  "  issue  ''  in  the  original 
gift.  That  was  the  view  of  the  full  Court  citing,  and  reiving  upon 
what  was  said  by  Lord  St.  Leonards  in  7'/<fy»'MVj//  v.  Munkittrick* 
"It  is  a  well  settled  rule  of  construction."  said  his  Lordship, 
"  never  to  put  a  different  construction  on  the  same  word  where  it 
occurs  twice  or  oftener  in  the  same  instrument,  unless  there  ap|M-ur 
a  clear  intention  to  the  contrary."  That  rlictjum.  asserted  perhaps 
too  positively  as  a  general  rule  of  const  niet:on.  does  not  help  one 
much  in  construing  such  a  will  as  this.  What  is  a  clear  intention? 


1  Victoria,  rrv..  10th  November.  1894.  71   I..  T.   R.  n.s..  p. 

2  Tasmania.  ISth  Juno.   1903.  I,.  R.,  1903,   App.  Cas. 
4;    19  T.   L,.   R..   561. 

3  Dr.  &  War.,  S4. 
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That  which  is  clear  to  one  man  is  not  always  clear  to  another.  A 
sounder  or  a.t  an}-  rate  a  safer  rule  is  to  be  found  in  the  observations 
of  Knight  Bruce,  V.  C.,  on  the  meaning  of  this  very  word  "issue." 
''Before  I  can  restrain  that  word,"  said  the  Vice-Chancellor,  in 
Head  v.  Eandnll^  "  from  its  legal  and  proper  import,  I  must  be 
satisfied  that  the  contents  of  the  will  demonstrate  the  testator  to 
Jiave  intended  it  in  a  restricted  sense,"  and  then  he  goes  on  to  ob- 
serv<>  that  the  language  of  Lord  Eldon,  applied  to  property  in 
Church  v.  Mnin/i/,-  might  well  be  applied  10  persons  in  a  ease  like 
that  before  him.  Lord  Eldon's  words  were  these:  "  The  best  rule 
of  construction  is  that  which  takes  the  words  to  comprehend  a  MIU- 
ject  that  falls  within  their  usual  sense,  unless  there  is  something 
like  demonstration  plain  to  the  contrary/' 

PROBATE. 

KAKTJNAHATNE  v.  FERDINANDUS.* 

•J.-1.  Words  or  clauses  in  a  will  ought  not  to  be  omitted  from 
probate  ex<-.--pt  upon  evidence  pointedly  addressed  thereto  and 
shewing  their  improper  insertion. 

-•'>.  Where  probate  granted  to  the  appellant  had  been  revoked 
on  issues  which  impugned  the  validity  of  the  will  as  a  whole, 
no  issue  having  been  raised  or  evidence  given  as  tlo  its  partial 
validity,  the  Supreme  Court  in  appeal  varied  the  decree  of  re- 
vocal  inn  by  declaring  that  the  deceased  died  intestate  as  in  this 
immovable  property  only  and  expunging  from  the  will  the  re- 
ference thereto :— 

24-.  It  was  held,  on  the  evidence,  that  the  ivv.x-ation  was 
right  and  that  the  appeal  must  be  dismissed.  There  being  no 
cross  appial  as  to  the  modification  decreed,  it  was  nevertheless 
pointed  out  by  their  Lord-hips  that  it  ought  not  to  have  been 
made  except  as  a  compromise  by  consent. 

R  E  PR E  S  EXT  AT  I  OX. 

GALLIEST  ET  AL.  v.  BYCROFT  ET  AT..4 
25*.    A  testator  u'ave  a  life  interest  in  his  whole  estate  to  his 

o 

wife,  and  dire-cted  that  after  her  death  it  should  be  equally 
divided  among  his  children,  or  such  of  them  as  might  then  be 
alive. 

26.  I'lid'iT  this  legacy  neither  the  son  nor  the  personal  re- 
present at  i\v  of  a  child  who  died  in  the  lifetime  of  the  widow 
was  entitled  to  a  share  in  the  estate. 


1  2   Y.   &   O.,   231,  at  p.   23.'. 

2  15  Ves.  Jun.,  396,  at  p.  406. 

3  Ceylon,  19th  March,  1902,  L.  R.,  1902.  App.  Cas..  405. 

4  Natal,  rev.,  3rd  July,  1900,  83  L,.  T.  R.,  179. 
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I'KN.VY  v.  C'O.MMISSIO.NKHS  FOU  .RAILWAYS.' 

i'7.   Where  there  is  a  devise  to  live  jx-rsims  nomination,  or 
iifh  of  them  as  should  be  living  at  the  death  of  the  testator's 
widow  and  attain  twenty-one:— 

28.  1 1  was  held  th.it  all  the  devisees  take  vested  interests  in 
-iibjcct  to  be  divested  as  regards  each  devisee  dying  in  the 

lit''  tiiiiclof  the  widow  in  the  favor  of  those  (if  any)  who  sur- 
vive  her  and  attain  twenty-one. 

29.  IJiit  where  later  clauses  gave  to  each  devisee  a  sj»eeifi- 
cally  described  portion  of  the  land  devised  for  life  in  the  event 
of  all  the  devisees  surviving  the  widow,  and  declared  that  "  in 
case  of  the  death  of  any  of  the  before-mentioned  persons  he  gave 
and  devised  the  share  to  which  he  would  have  been  entitled  ' 
to  his  heir: — 

•'in.  Held,  that  the  effeet  of  this  declaration  was  to  alter  the 
original  devise,  and  to  give  the  share  of  a  devisee  dying  in 
the  widow's  lifetime  to  his  heir,  and  not  to  the  surviving 
devisees. 

SUBSTITUTION. 

BEAUDKY  v.  BABBEACV 

•".  1.   A  testator  set  apart  a  fund  as  a  provision  for  his 
and  also  for  his  children  until   majority  or  marriage.        lie 
gave  the  residue  of  his  estate  to  his  children  living  at  his  death, 
ajul  directed  that  it  should  be  divided  on  the  death  of  all  of 
them.      He  further  directed  that   from  majority  or  marriaire 
each  of  them  was  to  receive  the  revenue  derivable  from   his 
charge  delivered  to  $6,000  a  year,  each  child  being  charged  with 
a  substitution  in  favour  of  his  or  her  children:— 

•'5:2.  It  was  held  in  a  suit  brought  by  the  eldest  son  to  recover 
arrears  of  his  annuity  of  $6,000  a  year,  that  according  to  the 
true  intention  of  the  testator  as  disclosed  by  the  words  of  the 
will:- 

33.  The  annuity  of  each  child  is  a  charge  on  the  revenue 
}\\>  own  share  and   it-  arrears,  not  on  the  total  revenue  of  th 
estate: 


1  New  South  "Wales,  rev.,  21st  July.   1900    I,.   R     1900.  A; 
S3  L.  T.  R..  182. 

:   ..MI.  I..H\  afT..  28th  July.  1I»00.  I..  R..  1900.  App.  Ca*. 
1.     J.    R.   n.s.,   131. 
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34.  Each  child  was  entitled  from  the  testator's  death  to  un- 
equal share  of  the  net  revenue  current  and  accumulated,  with- 
out regard  to  the  benefits  which  during  minority  he  reoeive- 
from  the  fund  set  apart  or  under  other  clauses  of  the  will  ; 

35.  The  substitution  is  confined  to  the  share  of  each  child 
in  the  capital  of  the  residue,  and  docs  not  extend  to  the  accu- 
mulation of  its  revenue. 

Sn;  HKXRV  STRONG,  page  575:  —  In  interpreting  a  will  the  in- 
tention of  the  testator,  which  is  to  be  arrived  at)  solely  from  the 
language  in  which  he  has  expressed  himself,  is,  as  Wurtele,  J.,  has 
well  observed.  the  only  guide  to  be  followed.  Arguments  derived 
from  tin-  assumption  that  the  testator  must  have  intended  absolute 
«'<iuality  in  a  disposition  in  favour  of  his  children  are  unavailing 
and  inadmissible  so  far  as  they  are  not  in  accord  with  the  actual 
words  in  which  the  gift  is  expressed. 

SURVIVORS  AND  SURVIVOR. 

KlXG  V.   FR'^ST.1 

36.  A  t.stator  drvi-nl  a  specified  portion  of  his  real  estate 

and   an   equal  share  of  the  residue  to  each   Off  his   live  sons  for 

life,  with    remainder    to    his    children,   if    more    than    one,  as 

tenants  in  common  in  tail,  with  cross  remainders  between  Them, 

and  declared  that  "  in  case  any  or  cither  of  my  five  sons  shall 

depart  this  life  without  leaving  any  child  or  children  him  or 

them  surviving,  then  I  devise  the  shares  of  such  son  or  sons  unto 

iand  equally  between  the  survivors  and   survivor  of  them  my 

-aid  sons  and  their  respective  heir-  as  tenants  in  common   in 

tail. 

•"•7.  The  words  "'survivors  and  survivor"  meant  such  of  the 
-"iis  as  should  be  living  at  the  death  on  which  the  disposition 
of  the  property  was  altered,  and  that  on  the  death  of  survivor 
of  the  five  sons  without  issue,  his  share  of  the  residue  was  not 
disposed  of  by  the  will,  but  that  the  specifically  devised  property 
passed  under  the  residuary  devise. 

TO    THE   ELDEST    SON    OF   31  V   SISTER    AM)    HIS    HEIRS    FOR  EVER. 

AMVOT  v. 


38.   A  gift  "  to  the  eldest  son  of  my  sister  and  his  heirs  for 
ever  "  operates  in  favour  of  the  elder  of  her  two  sons  living  at 

1  Xew   South  Wales,  rev.,   13th   July,  1S90,   60   L.   J.   R..   n.s..   In. 

2  Jamaica,   rev.,    4th   February,    1904.   L.   R.,    1904.    App.   Cas.,    268;     90- 
L.  T.  R.,  102;   73  L,.  J.  R.,  n.s.,  40;   52  W.  R.,  16;   20  T.  L.  R,  269. 
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the  date  «>f  the  \\ill.  thi'iiLih  In-  predeceased  the  testator  in  the 
absence  of  anj  eomrary  MII<  iiiinn  appearing  in  the  context.    As 

llir  gift    lap-ed  (.11   the  ill  ;ilh  nf  till    dom-e,  there  was  ;in   intri-tac'V 
in   favour  "I    I  In-  In  ir  ;il    l;i\v. 

Lou.  M  \i  \  \CHTKX,  page  271:  —  The  point  raised  on  this  appeal 
i-  ,i  very  >lu>rf  one,  and  in  their  Lordships'  opinion,  free  from  diffi- 
culty. Tin'  i|iie>tion.  sn-'h  as  it  is,  turns  on  one  passage  in  the  wil 
nf  Sir  Fortunastus  William  Ihvarris.  After  cerlain  limitations 
\\hicli  havo  failed  or  determined,  lie  disposed  of  a  property  called 
(loldeii  (  i  rove,  bv  giving  it  in  these  words:  ''  To  the  eldest1  son  of 
my  sister,  Franees  McKeand  Gibney,  and  his  heirs  for  ever.''  It 
appears  that  at  the  time  when  the  testor  made  his  will,  Mrs.  Gibney 
had  two  sons.  There  was  contention  therefore  at  that  time  in  ex- 
i-teiire  a  person  answering  the  description  of  the  "  eldest  son  ''  of 

IIT  Francos.  It  was  contended  that  the  word  ''eldest'  \\a-  not 
pp-pcrly  applicable  ro  the  elder  of  two  persons,  and  that,  if  the 
ie>tator  had  really  meant  Mrs.  Gibney's  first-born  son,  he  would 
have  said  "elder,"  not  ';  eldest."  In  their  Lordships'  opinion 
that  objection  savours  of  hypercriticism.  If  a  man  has  two  sons, 
and  only  two,  the  ordinary  way  of  speaking  of  the  first-born,  if  not 
designated  h\-  name,  is  to  call  him  the  eldest  son  of  so-and-so. 
There,  being  then  a  person  in  existence  at  the  time  answering  the 
description  in  the  will,  their  Lordships  are  of  opinion  t'hat  that 
person,  though  he  died  afterwards  in  the  testator's  lifetime  was  the 
object  of  the  testators  bounty.  There  is  nothing  in  the  context  to 
warrant  any  departure  from  the  proper  and  ordinary  meaning  of 
the  words  employed. 

All  the  authorities  from  Lomax  \.  HolmJcn?  to  Mcrctlith  v. 
Trcffrii,-  point  in  the  same  direction.  The  case  of  Re  Harris' 
Trust?  on  which  the  Appellate  Court  seems  to  place  some  reliance. 
cannot,  be  regarded  as  an  authority  to  the  contrary.  The  learned 
V  ice-Chancellor  who  decided  that  case  was  at  the  time  of  the  de- 
cision under  a  misapprehension  as  to  the  operation  of  the  Wills 
Act1.  He  seems  to  have  thought  that  with  reference  to  the  objects 
of  testamentary  bounty,  the  Act  had  an  effect  similar  to  that  which 
it  has  '  with  reference  to  the  real  and  personal  estate  comprised 
in  it"  (s.  {.*\},  an  error  afterwards  corrected  by  the  Court  of  Ap- 
peal in  TtitUofl-  v. 


TIU'STS    IJV    KKKKKKNCK. 

MAKY  Ki  MI  T-!  \  v.  TI.I:  PERPETUAL  TI.TSTKK  COMPANY/'' 

•".'.'.    1  1   i-  not  a  unm-rs.il  ran<>n  of  construction  that.  ' 
tin  ]•;•  is  a  trust  bv  ret'i  mice  to  a  previous  flans-  of  a  will,  the 


1  174!'.    1    Vic.    Son.,    2flO. 

2  11'   Ch     D..   170. 

W.   R..  6S!«. 

7    1'     M.   &   G..   283. 
:.   New  S..;ith  \V;.loS.  23rd  February.  180.V  r,4  I,   J.  R..  n.a..  49;  43  W.  R.. 
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words  declaring  such  trust  should  be  simply  re-written  in  such 
clause,  merely  substituting  the  second  fund  or  property  for  the 
first.  In  most  cases  it  is  not  reasonable  so  to  make  a  dupli- 
cation of  trusts  in  the  nature  of  charges. 

LORD  IIomiousE,  page  49:— But,  in  the  first  place,  their  Lord- 
ships cannot  accept  the  proposed  canon  of  construction  in  any  sense 
which  would  give  to  it  the  general  effect  of  multiplying  charges 
upon  tl ie  trust,  estate  or  trusts  in  the  nature  of  charges.  Of  course, 
such  may  be  the  intention  or  effecl  of  a  particular  will.  But  in  the 
absence  of  anything  in  the  will  to  show  such  an  intention,  the  rule 
is  that  the  Court1  will  not  impute  it  to  the  testator.  In  the  case  of 
Hindh  Y.  Tui/Jor.1  Lord  Cranworth  held  that  in  almost  all  cases,  it 
is  not  a  reasonable  way  of  reading  a  trust  created  by  reference  to 
•other  trusts  to  consider  everything  as  there  repeated,  and  so  to  make 
;a  duplication,  as  it  were,  of  trusts  in  the  nature  of  charges.  This 
•opinion  has  been  recognized  as  sound  in  subsequent  cases.  That  in 
this  case  the  widow's  interest  after  remarriage  is  in  the  nature  of  a 
•charge  hardly  admits  of  dispute. 


TJXDUE  .. 

BAOJAIX   ET    AL.    V.    IxICIIARDSOX.2 


40.  In  order  to  set  a.-idv  a  will  on  the  ground  of  "  undue  in- 
fluence "  the  exorcise  of  coercion  in  the  particular  case  must  be 
proved,  by  means  of  which  the  mind  of  the  testator  has  been 
>-.  HTccd  into  doing  that  which  he  did  not  desire  to  do. 

41.  If  the  act  is  shown  to  be  the  result  of  the  wish  and  will 
of  the  testator  at  the  time,  then,  however  immoral  may  be  the 

«/ 

consideration  which  brought  it  about  —  apart  from  fraud  —  it  is 
not  undue  influence. 

LORD  MACXAOIITEN,  page  294:  —  As  regards  undue  influence,  all 
that  can  be  said  is  that  undue  influence  is  conspicuous  by  absence. 
Influence  may  be  degrading  and  pernicious  and  yet  not  undue  in- 
fluence in  the  eye  of  the  law.  The  leading  authority  on  the  sub- 
ject is  the  judgment  of  Cranwoiih.  L.  C.,in  Boy?e  v.  Rossboroiiflli* 
It  was  the  experience  of  Sir  James  llannen  that  "  there  is  no  sub- 
ject upon  which  there  is  a  greater  misapprehension."  The  misap- 
prehension "arises,"  he  says,  "from  the  particular  form  of  the 
expression."  In  his  charge  to  a  special  jury  in  the  case  of  Win- 
grove  v.  Wingrove*  where  those  T-emarks  occur,  the  learned  presi- 
dent explains,  v'erj  much  as  Lord  Cranworth  had  explained,  what  is 

1  5  De  Gex,  M.   &  G.,  577;    23  Law  J.,  Rep.   Chanc.,  78. 

2  Jersey,  rev.,  27th  February,  1906,  94  L.  T.  R.,  290;    22  T.  L.  R.,  333; 
To  Li.  J..  n.s.,  57. 

3  r,  H.  L.  C.,  2. 

4  2  P.  Div.,  81. 
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uii'l  \\!i;ii  i-  imi  iiinliir  influence.     Me  speaks  of    'influence' 

i.      llr  gives  the  instance  of  a  young  inun 

r. m-iii   in  tlir  toils  of  a  designing  woman  or  led  astray  by  a  pro- 
llLr;ii-  'i.  with  tlic  result  that  under  the  inliueuee  bv  which 

'ided  he  persuades  himself  to  leave  his  property  to  the 
-<  of  the  man  who  has  been  his  evil  genius.  However  shock- 
in.:  tlio  case  may  be,  however  cruel  to  his  nearest  relatives,  that  is 
ii"i  undue  influence.  "To  he  undue  influence  in  the  eye  of  the  law," 
s-iy-  i  he  learned  president,  "  there  must  be — to  sum  it  up  in  a 
\\<>rd — coercion.  It  must  not1  he  a  case  in  which  a  person  has  been 
induced  by  means,  such  as  I  have  suggested  to  you,  to  come  to  a 
c. inclusion  that  he  or  she  will  make  a  will  in  a  particular  person's 
mr,  because,  if  the  testator  has  only  been  persuaded  or  induced 
considerations  which  you  may  condemn,  really  and  truly  to  in- 
1  to  give  his  property  to  another,  though  you  may  disapprove  of 
the  act.  yet  it  is  strictly  legitimate  in  the  sense  of  its  being  legal. 
It.  is  only  when  the  will  of  the  person  who  becomes  a  testator  is 
coerced  into  doing  that  which  he  or  she  does  not  desire  to  do  that 
it  is  undue  influence."  Then  his  Lordship  points  out  that  there 
are  different  kinds  of  coercion,  and  concludes  by  saying  that  if  the 
act  is  shown  to  be  the  result  of  the  wish  and  will  of  the  testator  at 
the  time,  then,  however  it  i?  brought  about — putting  aside  a  case 
of  fraud — still  is  not  undue  influence."  "There  remains,"  his 
Lordship  adds,  "another  general  observation  that  I  must  make, 
and  it  is  this :  that  it  is  not  sufficient  to  establish  that  a  person  has 
the  power  unduly  to  overbear  the  will  of  the  testator.  It  is  neces- 
sary also  to  prove  that  in  the  particular  case  that  power  was  exer- 
cised, and  that  it  was  by  means  of  the  exercise  of  that  power  that 
the  will,  such  as  it  is,  has  been  produced.5' 

See  GIFTS. 
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IIUII'ISH   COLONIK3  AND   NATI'lIK  nK  TIIKII! 

CIVIL  LAW. 


(JKXEUAI.    REMARKS. 

a.  The  authority  of  the  British  frown  over  the  numerous 
<•" 'Ionics  which  form  port  of  the  empire  is  derived  from  various 
sources.  Some  of  them  arc  countries  conquered  over  the  native  in- 
habitants or  over  independent  States;  others  were  uninhabited 
countries  discovered  and  peopled  by  English  suhjjcvts — these  arc 
generally  called  "settlements";  others  again  are  lands  peopled 
by  infidels  and  acquired  either  by  treaty  or  by  progressive  settle- 
ment which  introduced  into  them,  first,  European  civilization,  and 
afterwards,  as  a  consequence,  English  authority. 

In  conquered  countries,  as  a  general  rule,  the  existing  laws  of 
.the  inhabitants  remain  in  force.  In  settlements,  the  English  law 
is  alone  applical.de.  In  colonies  created  by  settlement,  conquered, 
or  obtained  by  treaty  with  the  infidels,  the  law  of  England  is  ap- 
plied to  British  subjects,  and  the  native  law  to  the  infidels.  How- 
ever, where  no  native  law  is  found  for  special  cases,  recourse  is 
had  to  English  law.  of  course,  these  principles  may  be.  but  seldom 
are.  modified  by  treaty  or  by  the  authority  of  Parliaments. 

In  all  the  colonies,  the  criminal  law  is  that  of  England.  But, 
to  a  greater  or  less  extent,  both  the  civil  and  criminal  law  have 
been,  in  even*  colony,  altered  by  Parliaments,  Charters  of  justice, 
Crown's  and  Governors'  ordinances. 

l>.  Maltese  Lair. — The  laws  of  the  Island  of  Malta  were  codified, 
in  1*81.  by  the  Great  Master  of  the  Order  of  Malta.  Emmanuel  de 
I  .'"ban.  They  consist  of  the  Sardinian  law.  amended  by  the  local 
ordinances.  In  cases  not  provided  for.  the  dispositions  of  the  Sar- 
dinian civil  code  or  of  the  Roman  law  as  found  in  the  Cor  pu*  Juris 
cii'ilis  are  applied. 

C.  Fremli  Lair. — France,  before  the  Code  Xapoleon.  which  came 
in  force  in  1S03.  was  divided  in  /)nt/x  de  droit  rent  and  pays  <\ 
coutumier.     The  first  comprised  all  the  provinces  which  admitted 

tin-  i;»ni;m  law;    the  others  were  governed  by  their  own  Ci 


1        >•  \  .-r:il  i-luirnri'-  li:ivine  taken  plncp  in  th«»  Uriti-h  Cut. mini  Empirr  • 
b*rn    tln'iieht   :i'U  i-:itiU-  to  re-print   in  this  necnnd  volume  this  App<*nili\   "A"   wit 
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There  were  three  hundred  and  sixty  Customs ;  sixty  of  which  were 
general,  and  three  hundred,  local ;  the  principal  ones  were  those  of 
Paris,  Orleans  and  Normandie.  Most  of  them  were  reduced  to 
writing.  Notwithstanding  this  distinction,  the  Eoman  law  was 
everywhere,  throughout  France,  considered  as  the  common  law. 
The  only  difference  was  that  in  the  pays  de  droit  couiumier,  the 
Eoman  law  was  applied  only  in  the  absence  of  any  provisions  in 
the  ru-iuin  ( Loyscau,  liv.  2.  cli.  6,  5).  The  Code  Napoleon  has 
abolished  all  previous  laws. 

J.  Roman-Dutch  Lam. — The  Eoman-Dutch  law  is  the  old  Eoman 
law  a?  altered  by  the  ordinances  of  the  kingdom  of  Holland.  Hol- 
landers or  Dutchmen  were  in  the  last  centuries  great  navigators. 
They  discovered  and  established  numerous  colonies  in  Asia  and 
'Australia,  a  great  number  of  which  are  now  under  the  authority 
of  the  English  Crown.  In  these  countries,  they  introduced  their 
laws,  and  the  inhabitants  have  preserved  them  until  our  time.  A 
Dutch  code  was  made  in  1838. 

e.  Spanish  Law. — The  kingdom  of  Spain  established  its  laws  in 
the  colonies  created  by  it  in  America.  They  were  the  old  Spanish 
law  having  its  sources  in  ancient  usages,  Canonical  law.  Eoman 
law,  Decisions,  Degrees  and  Government  ordinances.  Spanish  laws 
have  been  since  codified. 


COUNTRIES. 

COLONIES. 

LAW. 

REMARKS. 

EUROPE. 

Malta  

Sardin  an       .... 

Ceded  by  France;    treaty 

Gibraltar.  . 

Enelish  . 

of  1874,     See  6. 
Conquered  over  the  Span- 

the  Treaty  of  Utrecht  in 
1713.  English  law  was 
introduced  by  charters 
of  justice;  7th  Geo.  I; 
nth  and  26th  Geo.  II; 
57th  Geo.  III. 


Heligoland. 


Danish Ceded  by  Denmark  in  1814: 

treaty  of  Kiel.  The  Da- 
nish law  is  very  nearly 
similar  to  the  Roman- 
Dutch  law.  This  island 
is  governed  by  a  civil 
code  in  14  articles.  Ced- 
ed to  Germany  in  1890. 
-See  d. 


Channel  If 


Jersey 

Guernsey.  . 
!  Isle  of  Man. 


French   (Custom 
of  Nunnundy) . 


do       do 


English 


Ceded  by  France  in  1360: 
treaty  of  Bretigny.  See 
c. 

Brought  to  the  English 
Crown  with  the  duchy  of 
Normandy  by  Henri  I, 
in  1100.  See  c. 

Bought  from  Earl  Derby 
and  Duke  of  Athol.  in 
176.5.  See  a. 
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i    U'NTRIEH          COLON  IICS 


I   \<\ 


1:1  M  \ 


AHA. 
'>'/•//(>//   I, i-li, i  .  .  .  Bengal. 


Roman-Dutch 
and  Native  ..  , 


North  West  Pro- 
vinces (Omili. 
Al/'ilitxiil 

Atjra) I  English   and    Na 

tivi 


Conquered  over  tin-  M- 


Pnnjaub 

Cent  ral  Provinces 

British     Hurmali 
(/i.m 

Assam 


do  do 

do  do 

do  do. 

do  do 


in  1705. 
cultu  1. 


Cal- 


Conquered in  1803.     fi-r  a. 


l/odur«)  K  .....  on-Dutch 

and  Native. 

do        do 


MI:.M-;II 


do        do 


Jiriti*!,     Posses- 

,S'  <  ((  II  K         I  II         f/(f 


Aden 


Ceylon  ..........          do         do 


STRAITS    SETTLE- 
MENTSCOMPHIS 

•          ....... 


ii.     Capital:     Lahore.    !. 


•  (Constituted  in  1KOI  wiih 
ihtli-rcnt  territorial  con- 
quered over  the  native*. 
.See  a. 

.  Ceded  by  the  Burmese* 
in  1820.  .*<•«  a. 


.  V'led  by  the  Biinne«e» 
in  1S20;  incorporated  in 
1838.  .*ee  a. 

Ceded  by  the  Hndjah  of 
Bidjanagor  in  1630.  >>e 
a.  d. 

Brought  to  the  Knglish 
crown  by  Catherine,  a 
Port  ugue>e  princes*,  wife 
of  Charles  II,  in  1661. 
See  a. 

-ular  Court.     Order  in 
Council  1SC>7. 


the  Dutch.      .V<  a.  d. 


•  Conquered  over  the'Dutrh 
in   17!)fi      Ce.le.1   • 
treaty  of  A:nien«in  180*J. 
See  n.  rf. 


Singapore \. 

i  Penang  or 
1'rince  of 
^  ;ilrs  Island 


Sepanite«l     from  -.India    in 

I.StiS.    Kxcept    in   Welles- 
ley     and     Ma/acca.     the 
Kncli-li     CiinuiKiii     and 
.if  law.  pri'Moii«  to 

the   S 

It    « 

Indian  Art   ,„    |sr,7.  and 

since  by  local  ordinance*. 

Ii  and  Na- 

Settlement  of  1S19. 


do       do 


by  the  M.-ilir.. 


ITt'Mi 


Wclleslpy  ...    Roman-I)>itch 
and  Native 
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COUXTKIES. 


ASIA. 


British     Poxxi's 
8  ions     in     f/h 

i-:«xt . 


Federated  Jdalay 
States  . 


Corea 


Japan 


COLONIES. 


STKAITS  SETTLE- 
MENTS COMPRIS- 
ING. . 


Dinding. 


Malacca. 


Cocos  or  Keel- 
ings  Islands . 


Hong  Kong 


Cyprus . 


British  North 
Borneo1 


LAW. 


English  and  Na- 
tive   


Roman  -  Dutch 
and  Native . .  . 


REMARKS. 


English 


English  and  Na- 
tive   


do       do 


Labuan1 , 


Saramak1 


do      do 


do      do 


do       do 


Perak,     Selangor 
Negri     Sembi- 
lan,  Tahany  .  .  English  and 
tive 


Na- 


Shanghai . 


Wei-hai-Wei 


do 


do       do 


do       do 


Conquered  in  1827.     See  a. 


Conquered  over  the  Dutch 
iii   1825.     •  ee  a.  d. 


Settlement  of  1823.     See  a. 


Ceded   by  China  in    1842: 
treaty  of  Nankin.    .see  a. 


By  a  convention  between 
England  and  Turkey,  in 
1878,  this  colony  was  put 
under  British  govern- 
ment for  as  long  as 
Batoun  and  Kars  may  be 
kept  by  Russia. 


Conquered  over  the  Maltese 
and  Javanese  pirates  in 
1846.  Ceded  by  the  Sul- 
tan of  Brenei  in  1877. 
See  a. 


Ceded    by  the    Sultan   of 
Borneo  in  1846.      See  a. 

Ceded    by  the    Sultan    of 
Borneo  in  1842. 


Organized  under  a  treaty. 

••  ee  a,  d. 


Consular  Court.     Order  in 
Council,  1904. 

do       do       do        189S. 


do        do         ..       do       do       do         1899. 


Turkey Constantinople.  . !       do       do 


Consular  Court. 


1    Since  the   1st  January.    1893,   the  administration  of   British  Borneo,   T.abuan  and 
Saramak  has  been  transferred  to  ths  British  North  Borneo  Company. 


\  i  T  i :  \  i  >  i  \       \ 


COl  NTRJES 
AMERICA. 


aria 


COLONIES 


QlK'lH'C   (f.fiU'tr 
(  'illldllll     lii 

tin'  confedera- 
tion 0/1SG7). . 


I    \\\ 


KI.M  \r 


French     (Cnxtoni 

I'uri." Conquered  in   17X9.  ceded 

by  France  in  I  . 
<>f    Pariit.    A    Civil   code 
came    in    force    the    1*1 
AiiRUHt  1H66.     The  pre 
vioiiN   lawn  lire   not    al>- 
oliitwd.      'I  lie    Code    in 
very    nearly    mini  Jar    in 
principle    to    the    Code 
NapolcYm.     Set  e. 


Ontario  (l']>}»'> 
Cttnadd  bi'l'nn 
the  con fi<  I  era- 
(ion  0/1867). 


NewBrunawick     do 


Nova  .Scot  ia  . 


do 


Prince  Edward 
Island..  do 


Hrilish  Colum- 
bia 


Saskatcliewan       do 


Manitoba  ....      do 


1  Albert  a  'I" 


North  West 
l«  rritories.  .  . 


\i  \\  i 


YukonTerritoriee     <l" 


Peopled  by  Knirlish.  Ceded 
with  Quebec.      See  a. 


Part  of  Acailia.  Conqu- 
over  the  P'rench  in  1(566. 
Ceded  in  17 13.  The  Aca- 
diana  were  diMpepfd  and 
replaced  by  English  set- 
tlers. *>«  (i. 


Part  of  Amelia.  Conquered 
over  the  French  in  1666 
iV.  led  in  1713.  Capital 
H  a  1  i  f  a  x.  Si  e  <Vc  u 


'1  by  the  French  in 
176S,  with  Quebec  and 
(•ntario.  Cape  Breton 
forms  part  of  it.  A'«e  u. 

Settlement  of  1856.    Set  a. 


I  '<  '.idied  from  the  North- 
West  Territories  in  1VMJ5. 
tiee  u. 

I)etnched_  from  the  North- 
NN'fMt  Territoriesi  it. 
N.  r  a. 

l>ftnrhed   from   thr   N 
We>t  Territories  in  11W3. 

Nrr   a. 


Settlement  ct-diN 
1  to  the  Hi 
Co.  in  1766.  nr 

t.y  (':in:ida  :n  I 


Oo.  IV..  ch.  67.      »«  a. 
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COUNTRIES. 

COLONIES. 

LAW. 

REMARKS. 

AMERICA. 

]>)'ltlfi}l    CrUKttm      . 

I  Vim  rani  .... 
Essequibo    .  . 

I.'i  'i  nan-Dutch..  . 
do        

Conquered  over  the  Dutch 
in  1803.     Ceded  by  trea- 
ty in  1814.     Nee  t(.  d. 

1  •(  rbice  

do      .'  . 

do                  do 

rln                          do 

In  rmuda  
British  Honduras 

English  
do 

-J.-ttlement  of  1609.     See  a. 

/Iri/ixtt     Posses- 
sio  a  x    /  /'    II  ''••>•' 
/  I/dm  

Bahamas  or 

ish     in     1998.     English 
law  introduced  by  Pro- 
clamation.    Ute  a. 

Key's    Islands 
^L/uccvufs)       •  • 

do        

Settlement  of  16°9       Con- 

Jamaica    

do        

quered    bv    Spanish    in 
1781.         Bought      from 
them  in  1783.      -See  «. 

Conquered  over  the  Span- 

Turks and  Cairos 
Islands           •  • 

do 

ish  in  1655.      English  law 
introduced  by  1  Ueo.  11, 
ch.  1,  §  17,  s.  22.     See  u. 

/.-  *  icnril  Ixln  n'/x  . 

Antigua              •  • 

do 

<*»ttiom^nt  nf  1  fi32      See  <i 

Barbuda  

do       

<r»*  tl*>rr»fint  nf  1  fiOQ      .Sere  (I 

Mont  s-  mil  

do 

St   Christoph(  r 

do 

\Yvis    

do 

land    and     France    since 
1027.     Ceded  by  France 
in   1713:     treaty  of  Ut- 
recht. 

<*»ttl*ampnt'nf  IS1?^        See  a. 

\nguilla  

do 

4 

I  inniinica  

do 

The     Virgin      Is- 
lands . 

q 

do 

See  a. 

Q-W  t  l«»Y-i^r^t~/-\f     1  AA^           <\00    n 

AH'KMHX        \ 


COUNTRIEa 

«  OLI  'NIKS. 

LAW. 

REMARKS. 

AMI  I;ICA. 

M  i  n  i/  a-  '  i  >•(/     /.v- 
lanch 

(  i  r»  !   :  i»  1  :  i 

Kriglish  

St    Lucia  

French     (f.'ufttom 

I77'.<     Hi-   li  rr-.l   to    Kng- 
liiml    in  17HX      '.-••> 
Act    No.  20.  in  1874,  o>- 
clare<l    thp    Knitlii'h    l»w 
previous   to    1729   to  b« 
the  common  law. 

of  I'drif)  

St    Vincent 

Knglieh    

in  l^n:(    (V,|r,|  |,\  treatv 
of  1814.     Ste  c. 

lift  r  Dad  (>e  8 

do 

Proclamation      of     7th 
October,      1763,     intr.  - 
duceii  the  Knj?lish  law. 

'Settlement  of  1605      Ste  a 

I  obiiRo                 .  . 

do 

Ce<le«l  to  France,  in  1802. 

Trinidad       .... 

Spanish  

by  the  treaty  of  Arnirn-. 
retaining  the  law  of  Eng- 
land   previous    to    1802. 
Restored  to  England  in 
1803. 

Conquered,  in    1797,     over 

Xorth-  West  Fron- 
ti'T  Province  .  . 

Peshamans  .  .  . 
Konat  

English  and   Na- 
tive   
do       do       .  . 

the    Spanish,     who    re- 
tained   their    law.       Sir 
a,  t. 

Constituted  in  1901.    Sn  a  . 
do                         do 

Kazara  

do       do 

do                         do 

Hannor  .  . 

do       do 

do 

Dora  Ismail 
Kliin 

do       do       .  • 

do                         do 

AFRICA. 
South  Africa  .... 

Cap*-    of       (  lood 

Unix- 

Roman-Dutch.  . 

Conquered,   in    1795,   over 

Griqualand  Wrst     [do      do 


Baputoland 


tr«-:it\  <•(  1M.V      The  law 
•   ll.'.!:in.l  remained    in 

f,.r.  i\       Set  a,  d. 


Annexe!     to    the     British 
Kmpin    in   \*~\.      .S*«  a. 


Roman-Dutch 
and  Native 


Annexr.1   to   the  Cur*1  col- 
ony.   in    1871.    alter 


. 
w»r    with 


the  Cur*1 
871.    alter     • 
the    t, 


ony  in 


r.  c.  27 
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COl  XTRIES. 
COUNTRIES. 

COLONllvS. 
COLONIES. 

3eohuanaland  .  . 
Bechuanaland  . 

^atal      

LA\\  . 
LAW 

liK.M  AKIvfe. 
REMARKS. 

AFRICA. 

.AFRICA. 
boutfi  Africa 

S<>n-th  Afrifn 

\\'i'*t  Africa  .... 
\\'>-st  Africa  .  .  .  . 

Kritish   Central 
/IrAfakaC'.e  V.trfkl 
Africa           .  .  . 

Roman-Dutch 

RSB&filiHKfeh- 

and  Native  .  .  , 

do       do 
do       do 

Snglish  and  Na- 
EnigKsh-and-Nat 
tive     

Conquered    over    the    na- 
_tives   in,  1884.     Became 

C^WffiMttfitS61^    W' 

ifeS?   >ftWl-   aSf^F 

tlcf^Pifonflfln^ga.') 

1885.     H   was    annexed 
to  Cape  Colony  in  1895. 
Conquered  over  the  Dutch 
in  1844     Ve  a,  d. 
Conquered  over  the  Dutch 
in  1844.    Nee  a,  d. 

part    of    this    kingdom    is 
under.  British,  Protectorr 

1  m  sfrfcgfH&  vKtfKPwrgf5 

under  Bntisn  Trotector- 
Coi^fe^rSfF  &&*&&*&%& 
.-.and        annexed    to_the 
C<K«Wrr¥  "  <5ffelN$f   &ft^s 
S02..    S9P»%   to    tab 
TCinpire     on     May    31st, 
1902.     See  a,  A. 
do                   do 

do                   do 

Settlement  of  1631.    See  a. 
Settlement  of  1631.    See  n. 

Settlement  of  1872.      See  a. 
Settlement  of  1872.      See  a. 

Organized      after      many 
-.amendmentsjhy  Order  in 

0r«fftIH8ffMn  fW.^-WHy 
amendments  by  Order  in 

Couiy^l  in  igOG^Q-^ee  a. 
do                  do 

Settlement  of  1787.    Ruled 
,-,  under  a  Chartejc.  of_Jus-. 

^HrantHTObfl  8"'ed 

under  a  Charter  of  Jus- 
tice of  1825.       See  a. 

]eded    by    the   negroes  in 
_186J..    Annexed   to   the 

c<$Sffl,  ^odftf   n?gr(i?ffftn 
iSpL.      Annexea  to  tne 

Uold'    Coast     in      1876. 

jortqftefed  over  the  French 
_in   1810.,    Ceded  by  the 

c<wsj&$  ^o^swwa 

in  TslTT.     Ueded^by  me 
treaty  of  1814.     See  a,  c. 

Conquered  from  the  French 
,,  in  1814.  .  .Erected  in  coir 

(  mu^frtfl$afew?1rr9oih 

(.9  Vial  4.     TCrected  in  coT- 
'ony  31st  August,  1903. 

_   See.  a.,      , 
Organized     by     order     in 

-Council,  of,    26th  .Sept., 
OnBBfiized     by     order     in 

Council    of    26th    Sept., 
Org§flrzed  as  a  Protector- 

.,ate  Ln  1<)02.      See  a. 
Orgamzea  as  a  Protector- 
ate in  1902.     See  a. 

Organized  under  an  Order 

_in  Gougcil.  1906.    _    , 
Organized  under  an  Order 

in  Council.   1906. 

Natal      

Sululand    

Zululand      

Drange  River  ..  . 
Orange  River  .  .  . 

Transvaal    

loman-Dutch.  .  . 
Roman-Dutch. 

do       do  .... 
do       do  .  . 

English  

Transvaal    
jambia    

Gambia 

English    

jold  Coast  
Gold  Coast  

Northern  Nigeria 
Northern  Nigeria 

Southern  Nigeria 
Southern  Nigeria 

Sierra  Leone.  .  .  - 
Sierra  Leone.  .  .  . 

Lsros   . 

English  and   Na- 
'Efeglfeh  and  •  Na- 
tive  

do 

do     

do 

do   .;. 

do       do       1  . 
do       do 

do       do  .... 
do       do  .  .  .  . 

French  (Code  Na- 

Fffitf&iQGodt  Na- 
poleon)   

Lagos  

Mauritius  

Mauritius  

Seychelles   Is- 

S^Wtelfes-  -Is-  • 
lands  

do     

do     

\shantis  

English  and    Na- 
EAglfeh  -and  •  Na- 
five  

Ashantis  ....... 

^Jvassaland 

do     

Nyassaland  .  . 

do     JrJ  

Zanzibar 

fe] 
do     

Zanzibar    .  .    .  . 

do     

(  <  TM  K'll  - 

«  -Hi  \  i  i;n  S 

M'l'IA 

APPEN 

»'<  )|,i  i\||i>4. 

Baahukolumbme 
Baahukolumbme 

Detached    from 
i  »  diflurrjut  /CoJo- 

l  n'TJlfMipiT     I  Tom 

aH&feiUtr  Colo- 
nies   

I  )  1  \           \ 

HI  \          \ 

1   \\\ 
LAW. 

English  and    Na- 

Etr^YSh'  anti  'Na- 
t  i  ve  .  . 

tig 

\  i'.i 

H  KM  ARKS 
KKMAKKS 

OrRiitim-d  uii'lrr  a  charter 
in  I  '.ii  >.'       Se,  a. 
.-•••I  uii'lrr  a  charter 
in  I'.iuj       .s>,  a. 

Order  in  Council  in    19OO. 
See  a. 
Order  in   Council  in   1900. 
See  a. 

Annexed     to     the     British 
Umpire  in   IS  15.     Occu- 

Kmpire  in    1X15.      Occu- 
pied as  naval  post.   Seta. 

Settlement  of  1816.    Set  a. 
Settlement  of  1816.    Set  a. 

Settlement  of  1833.    Stt  a. 
Settlement  of  1833.    See  a. 

Conquered  over  the  Dutch 
in   1651.     Sec  a    d, 
.••red  over  the  Dutch 
in   1651.     See  a.  it. 

Organized     by     Order     in 
Council  in  1906.     Stt  a. 
Organized     by     Order     in 
Council  in  1906.     Ste  a. 
Exterritorial      jurisdiction 
under  (  >rder  in   ( 
>»0:    .1        u 
•  r   Order   in   Council 
(  ".«tf-AUU'-r.,tf*t  •Matute  of 
Set   a. 
statute  of 
'        Set  a. 

do 
do 
do 

Consular  C..«rt.  1899.  Stt  a 
Consular  C..urt    '  - 

Order  in  Council  1R8»   >«r  .1 
Order  v                          .    •*,,  , 

KFHTC  \. 
\ortn      Western 

Rhodesia  

.\  "  rf  fi        Kn.-il,  rn 

Rhodesia  

do     

/>'  r  I  f  1  ,s  h       PoUS&t- 

•  I'n   Atlantic  .  . 

East   Africa  Pro- 
h't*i'*'AfV>i'n-  Pro- 
tfi'titrntf 

do 

Ascension  
Ascension  

Tristan  d'Acunha 
(Island  of).  .  .  . 

Falkland  Islands. 
Falkland  Islands. 

St.  Helena 
St.  Helena  . 

English 
English 

do       

do 

do 

do 

Roman-Dutch 
Roman-Dutch     . 

English  and   Na- 

I^iVfcflis-h  a'rtd  "Na- 
tive   

do 
do 

do 

Formed  of  parts 

nies  .  . 

I'ganda  .    . 
t  g:mda  
Alexandria  .  .    .  . 

Alexandria  .  .    .  . 

do 

do 
do 

Cairo  .... 
(  'iii  ro  

Mansnurah  
Mausourah  
Soudan  

do 
do 

do 

Soudan  
Morocco  

do 
do 
do 

Morocco    . 
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COUNTRIES.         COLONIES. 


AUSTRALIA. 


New  South  Wales  English 


Victoria . 


Queensland j     do 


LAW. 


do 


British  New  Gui- 
ana  


English  and  Ro- 
man-Dutch... . 


REMARKS. 


Settlement  of  1787.    See  a. 


Separated  from  New  South 
Wales  in  1851.    See  a. 


Separated  from  New^South 
Wales  in  1859.    See  a. 


Annexed     to    the    British 
Empire  in  1884.      .See  a. 


Western  Pacific. 


Common  wealt  h 
of  Australia. . 


South  Australia 


Western   Austra- 
lia  


English  and  Na- 
tive   


New  Zealand  . .  . 


Fiji  Islands. 


Van  Die  men's 
Land  or  Tas- 
mania Island. .  do 


do 


do 


do 


clo 


do 


Group  of  Islands  in  the  Pa- 
cific Ocean,  under  the 
jurisdiction  of  a  High 
Commissioner  since 
1872.  See  a. 


Organized  by  Proclamation 
of  17th  September.  1906. 
See  a. 

Settlement  of  1836.    See  a. 


Settlement  of  1829.    See  a. 


Purchased    from    the    na- 
tives in  1845.     See  a. 


Ceded  by  the  natives    in 
1874.     See  a. 


Settlement  of  1804.    See  a. 
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Articl  -  '     de  <>f  Ciril  Procedure  relating  to  appeals  to 

I'ni'ij  Council. 


Article  68. — Aii  appeal  lies  to  Her  Majesty  in  Il.-r  Privy 
Council  from  final  judgments  rendered  in  appeal  by  the  Court 
of  Queen's  Bench : 

1.  In  all  cases  where  the  matter  in  dispute  relates  to  any  fee 
of  office,  duty,  rent,  revenue,  or  any  sum  of  money  payable  to 
Her  Majesty; 

2.  In  cases  concerning  titles  to  lands  or  tenements,  annual 
rents  or  other  matters  in   which  the   rights   in   future  of  the 
parties  may  be  affected ; 

3.  In  all  other  cases  wherein  the  matter  in  dispute  exceeds 
the  sum  or  value  of  five  hundred  pounds  sterling.  —  C.  C.  P.. 
1178,  amended;  C.  C.  17. 

Article  '->'.». — Causes  adjudicated  upon  in  review,  which  are 
susceptible  of  appeal  to  Her  Majesty  in  Her  Privy  Council, 
but  the  appeal  whereof  to  the  Court  "f  King's  Bench  is  takeai 
away  by  Articles  43  and  44,  may  nevertheless  be  appealed  to 
Her  Majesty. 

C.  C.  P.,  117".  in  P'ir/ ;  R.  S.,  fiOOJi.  in  pnrl. 

DECISIONS  RENDERED  nv  THE  COURT  OF  QUEEN'S  BENCH,  THE 
COURT  OF  KINO'S  BENCH  (  APPEAL  SIDE"),  AND  TUK 
COURT  OF  KEVIEW.  UNDER  THE  CODE  OF  CIVIL  PROCEDURE 
"F  THE  PROVINCE  OF  QUEBEC,  <»N  AIM-EATS  T"  i  HI:  PRIVY 
COUNCIL. 

THERE  is  NO  APPEAL  TO  THE  PKIVY  COUNCIL: 

The  Court  ..f  Keview  h,i<  no  jurisdiction  to  prant  leave  to 
nppr;il  from  a  judgment  of  that  Court  to  tho  Queen  in  II.  r 
Privy  ( 'oiiii.-il,  unl«-s>  th.-  interest  of  the  party  prejudiced  by  it. 
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and  who  seeks  to  relieve  himself  from  the  j  moment  by  appeal, 

em^vJk^SO&sttolfftjif-ve  himself  from  the  judgment  by  appeal, 

exceeds  £500  sterling. 

JOHNSON,  C.  J.,  page  200  :—  "'  In  this  case,  in  which  we  last  week 


lift?  tfufiity-  l>T'it!wUetftartil><fmiilWH^ 


^^^ 
u<  l-J 


the  vi^ht,  ^tatt^xHtilitist  Kib«'|(H^oii}-ntnMi<PiW<?<i 


«<    t«« 
that 
that 

th«t]'H)il:\  jM'ltjjdiMii^sbvoill^n^frdU)  fit^ta*  t0  llSfeetS  Hi»i4«ilfefei9»a  (if 
t'Ki  •  J|  \}\\m  I  ^  )  i-(^ni4l(vtt!  *»v  i  <«  i^-n^i  m-ite'tet'kstte  i«li*W«iMhns^ti6<1^Bilii  dt 
g^Og^glinggQfc^i^asfelYSyeCli&ited  to  the  minimum  amount  of 

i'.^iUpStrrLhuj  lw-  Avt.  L17-S.  C.  R        f  ,  „ 

!  ne  oergnctanl  s  motioi]  is  Therefore  rejected. 

',"  '!'/!;<'  iJiifru-lMiit's  iniiliiut  iv  tU'ri^ore  rejected." 

(  .  /'.,  >//•  Joiinson,  t  .  •/..  jelte,  ragnueio,  ju.,  1893,  Marchand 

v.  @tc&&i8tiiB.Jdufofl±&.tR,,£afa.  Pagnuelo,  -/•/..  1893,  Marrhand 
v.  .l/o///'///-  If.  .!.  (t)..  1  C.  S..  800. 

^\  here  leave  to  appeal  to  the  Privy  Council  has  been  granted 

by  WAw  ••(•«'nltiHtve>f  oTiiip^al  JftoitJ-iV?  i?ttHKjGftiiapjlchl\^ibe«n  gr^infel 

^^Mti!^aii^ 


i'u  rmtluivlii  »nn<oli' 
re0djedks!i<3a3  ^Hi 

.  11  \f\\\i-\  lui' 


ntly,  for  the  extension  of  the 

(k"l;iv   f'i»r  jiutlinii-  ill  -M-nritv. 

1  1  A  1.  1..  .!..  pa.ire'  (i'.;  :—   '  Lr;ive  to  appeal  to  the  Privy  ('ouncil  was 


tV1'^  }W 


and  on  oth  March  the  record  wa?  remittee]  to  the  Superior  Court. 


\lTI..\m\       i; 
\lTI..\hi\       I', 

On  ihiit   dav.  appellant-  gave  notice  that   i>n    7tll    March  tliev  wmili 

i>.  tilmu  tuin";  tfo;A!tlruh  fhr\nu-iuli! 

4i«ilurt-«'iuiinli>uiil>crs  f<> 

t  civil  lit  ^(rttUtii'U  ic^>)i|^>»'d/ilttiii^|)nn*litilt^.Mfm«\t.l. 
this'  or>u<ri|>hnH  iiu)  Irtiijqo-pMJmli-toKii  litjn*  'ltdnitHi-l'ipioiiiitlAlisriymiMidthai 
tthbe  dviceti  &B8  this  longer  jurisdiction  to  interfere  in  the  pro 

|oJT  ;\i\lsV/f  /^illl/ni'Wh'!   this  ,ihjr,-ti«>n  is  fiitj.l.     This  court  has 


lfvu•V^•tulti^  ois 
i8nr  Srhr56£4rf 

!ip|jluMHr«T\iV'iihi!iw  •il'itMdl'.liyAi^wapnirtyliie.-iiditiiunofl  ofi 


siii  hni  vi|»jjki<monQ>!ili;iP!tilu>  ^ 
i^icli  VJtpph8B4iaand»ift4ed 
it9.suSKeaiiaBppCBi4<t(ibid 

a-r^lH  |U'»x«oitilni\jiiih  appeal  jKj-.d.ailjjciito  •ordarjtlu 


I  nft  iJic.  i-. 
</f»wt  ihv  r<lr-nn;i;  ipliiiu 
l-11,  i.*rin 


un  yi  HW«  ppll  Jm  Viin.L'libi'in  i^  >ht«  hi  .  i  na*l 
iaiiyU«'inini'piHarIiii.rit)^niniip(lt  in.  utaH 
tH»  cfnninlin)i)flrW  tirfanwrf't  tor  rlf<- 
f  ireoafeiflteretiBsil  tlic  functions 

:)mnfl'  afeflH^fiSh^lSbffc  fife«i,dbetween  an  application  pon.lin^ 


ciUacyftaMJ  dfitg/vfta^  Moatpitt$,<6i&isk6Ki$iized  hy  this  Court  in  vh  • 

1  c--:-' HiiVirnainlvi  fchgntytesifoal  UMid*x^icrii*;\')ii4'rtMRiiw^i>flii.»KMUi<;nli-iniii/» 
H^-vn  Imiof  frfli 'fa  <fk»nujij*si  ion   undor  discussion  which  counsi 

!»•    ill!.  !•••:•  1yd    to  -''XajlUllO.,. 

./  >;?<  i?  .1-  L(  "//  .-  Wulhn  if-  .1  rr/iniiintiiill .    Lrtnainr  i(-  /.tonais. 
Br&Qfte& <&  F.'ihnpitnfi.K .~\finlli4i'i$U\<fa''llb)hllAiiilil?  A»'/»OJ/J''  if  Li 

f:j:'Yrt<  f.di  i^/ii7  <        ^m'rMiA>nlW»n 

"'I     •    petition  is  dismissed  with  costs/' 
'      A     /;..  I'Hil.  Tin   Awestos  ana  .-Ixofx/ir  /  mnimni/  v.  //i'- 

tiirwrfl.it.  i    I!   .1.  Q..  1'i  K .  I1...  ''.I  :  :i  K.  1'..  I!M. 

1    21    1.    '       I 

;   L:'l. '<••'(.   j1.7  if.i. 
»'.-'''r  .'•.••'•'.i- 

i"1       • '  1         T          i    *        T  ""    ( 

ki  M.  < ••  .i 

»i  :'  i    I . .  i '  J  . 
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The  actions  of  the  company  respondent  was  for  $15,000,  but  the 
respondent  subsequently  consented  that  judgment  should  go  for 
$25.  In  the  course  of  the  suit  the  respondent  obtained  a  writ  of 
injunction  against  the  appellant,  to  restrain  any  infringement  of 
the  respondent'?  rights  under  a  patent.  This  injunction  was  main- 
tained by  the  final  judgment  of  the  Superior  Court,  but  the  judg- 
ment w.is  reversed  in  appeal.  The  respondent  now  moved  for 
]r;ive  to  appeal  to  His  Majesty  in  his  Privy  Council. 

Held: — That  the  '''matter  in  dispute"  being  the  damages  which 
the  appellant  would  suffer  if  the  respondent  acted  contrary  to  the 
order  of  the  Court,  and  these  damages  being  contingent  and  not 
susceptible  of  determination,  it  was  impossible  to  say  that  the  mat- 
ter in  dispute  exceeded  the  sum  or  value  of  £500  sterling,  and  the 
case  did  not  fall  within  the  terms  of  Article  68.  paragraph  3,  pf 
the  Code  of  Procedure. 

SIR  ALF.X ANDRE  LACOSTE,  C.  J.,  page  114: — "  L'intimee  nous  a 
presente  une  motion  pour  appel  au  conseil  prive. 

"L'appelant  s'objecte,  et  pretend  que  1'intimee  n'est  dans  aucun 
des  cas  prevus  par  I'article  68  du  code  de  procedure,  qui  determine 
dans  quels  cas  il  y  aura  appel  au  conseil  prive. 

"Cette  cause  ne  tombe  pas  sous  le  paragraphe  premier  de  I'article, 
lequel  se  rapporte  aux  honoraires  d'office  et  aux  droits  payables  a 
Sa  Ma jestS. 

''Elle  ne  tombe  pas  non  plus  dans  la  classe  des  actions  mentionnees 
an  paragraphe  2,  car  il  ne  s'agit  pas  de  droits  immobiliers,  rentes 
annuelles  ou  autres  matieres  du  meme  genre  qui  peuvent  affecter 
les  droits  futurs  des  parties.  Elle  ne  pourrait  venir  que  parmi  les 
notions  dont  il  est  question  dans  le  troisieme  paragraphe  de  I'article, 
c'est-a-dire,  que  ce  serai t  une  cause  ou  la  matiere  en  litige  excede 
la  somme  ou  valeur  de  £.'500  sterling. 

"D'apres  la  jurisprudence  du  conseil  privS,  afin  de  determiner  la 
matiere  en  litige  il  faut  considerer  I'intere't  de  la  partie  au  moment 
ou  elle  demande  la  permission  d'appeler. 

"  Quelle  est  actuellement  la  matiere  en  litige  dans  la  pre'sente 
cause? 

"L'action  etait  origin  airement  pour  $15,000.00,  mai?,  dans  le 
cours  du  proces,  1'intimee,  pour  eviter  les  frais,  a  consenti  que  le 
jugement  n'intervint  quo  pour  $25.  La  cour  superieure  n'a 
accorde  jugement  que  pour  cette  somme.  Nous  avons  casse  ce  juge- 
ment, et  toub  ce  que  1'intimee  pourrait  obtenir  du  conseil  priv6, 
serait  la  confirmation  du  jugement  de  ia  cour  superieure,  c'est-&- 
dire  la  condamnation  a  une  somme  de  $?r>.  La  matiere  en  litige 
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dan-   r.-ictidii   propn-ment   diie   nVst   <l<>ne   pas  d'une  sum  me  a*sez 
elever  [nun-  dormer  droit  a  un  appel  an  conseil  priv6. 

"Mai<  il  y  ,a  ime  an  i  ie  matieiv  en  litigo  dans  ccttc  cause.   Dans  Ic 

eoiirs  ilc  1'inst.anee  rintimec  a  ohtenu  un  brcf  d'injonction  contre 

]'ap]M'!ant.     Co  bret'  a  etc  declare  peremptoire  par  lo  jugemont  final 

la  oour  suporieiire,  et.  il  se  trouvc  avoir  6t6  casse  par  lo  jugomcnt 

<le   eel  to  eolir. 

"  Y  ;i-<-il  (  n  c-ela  une  matieiv  en  litige  excedant  la  valcur  do  £.">00? 
l.o  jugetneni  defend  a  1'appelant  d'importer  les  "Gold  Hose 
Couplings"  it  les  "Cold  Straight  Port  Steam  Couplings,"  en  un 
un  >t.  de  no  rien  fa  ire  en  violation  des  droits  brevetes  de  1'intimde. 

"II  nous  est  impossible  de  determiner  d'aprcs  le  dossier  la  valour 
en  artrenf:  de  cet  ordre.  II  vaut  le  montant  des  dommagee  que 
1'appelant  fcrait  subir  a  rintimee  en  agissant  eontrairoment  i 
1'onl.re  de  la  cour.  Ces  dominates  sont  6ventuels.  La  valeur  et 
I'importanee  du  brevet  no  donno  pas  le  montant  de  cos  dommagcs. 
I.  es  dommairts  subis  par  1'appdant  et  par  d'autTes,  meme  par 
1'appolant  -eul.  ne  nous  pennettent  pas  d'evaluer  les  dommagea 
futnrs.  Xous  ne  pouvons  pas  dire  avec  certitude  que  la  valour  de 
I'injonotion  oxcede  £500  sterling,  par  consequent,  que  1'appol  existe 
dt'  droit.  T^e  Conseil  prive  pourra  exercer  sa  discretion  et:  accord  er 
un  appel  de  grace  ;  inais  nous  sommcs  lies  par  le  texte  de  la  loi,  et 
il  n'ost  pas  etabli  a  notre  satisfaction  que  1'intimee  soit  dans  un  des 
(-.{<  prevus  par  1'article  68  C.  P.  C. 

On  a  cite  les  causes  de  Dobic  &  Board  of  tl\e  Presbyterian  Church 
et  d?  Joli/  i(-  ^[^rl)ona1d,]  ou  cette  cour  a  pormis  un  appel  dans  ces 
deux  causes.  Tinjonction  so  rapportait  a  des  choses  cortainos  et 
determineop.  Dans  la  premiere  il  s'agissait  de  la  jouissance  ou 
administration  d'un  fonds  de  £1042,  je  crois.  et  dans  la  seconde,  de 
la  popsossion  d'un  chrmin  de  for  valant  des  millions.  Dans  un  cas. 
il  s'agissait  de  propriote  immobdli^re,  et  dans  les  deux  cas  d'uno 
matiore  en  litige  dont  le  nmntant  et  la  valeur  ehiient  clairemcnt 
determined. 

"  I,  a  motion  ponr  nppel  o.-t  rejetee  avee  d('>]>ens." 

f\  K.  Ji..  1!'01.  Cunii  v.  Tlir  Cinisolitfati'ii  Cnr  lfi'a(in;j  Com- 
JHIHII.  1  Q.  .1.  1!..  11  K.  f...  111. 

A  judge  of  the  Court  of  King's  Bench  in  Chamlwrs  has  no  juris- 
diction to  entertain  an  application  for  leave  to  appeal  to  the  1'rivy 
from  a  judgment  rendered  by  the  court. 


ITu.i.,  J..  |>age  338:—  ''In  tins  (  ase,  a  niotiou  is  submitted  to  me. 
in   Chambers,   to  allow   the   appollanr  to  appeal   f<i   Ili.s   Majcsh' 
Privy    Couneil   from    a   judgment    rendered    by    this   Court   on 
?0t.b  September  instant,  and   to  grant  him   the  usual  delay  of 
k*  within  which  to  put   in  -ernrity. 


1   r,  T..  i: 
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"In  the  case  of  'Brcicxlcr  «.!'•  Is/nthc  (1S7!)).  partially  reported  at 

fi  ;tkJ  \-,i  t  • 


ijsrf  tfhtk-hatW> 


,  \ahtii  hCliiB.Cfjritl^iinBiit  off 
ii,s  nitosdntod,  mpdi  ilbcongtol^h 

.ir-Vi  Hosificriiy  Cinanj-Hj-fuxm'titiid  i.r)])dfeitForfi'tonC1tliefflrJtBthfe 
ei-  j.<»d^lacI^rwiBcBhi.2t_1}iQnJkiusishvMthmntoe.?fea^  laMiratitiae  adateicri 

^^  finste 


ilMj  stiid 


.'iidd'  iuddtcfofite 
4a 
dad,  athl 


a*nl;<)nliof\nafHtort]vefertott'  of  br 

t^  ihetRwllr^bttx  \WteciT3a4letiiipdni\tihiK? 

^i(*ajdgbrtorl  Mis'  tekdn. 
iS-li;(lliJr!'  FlThift«(  iarestliaHtli 


allotvori,  i  iiriiiaiiH)vtlia^rck®iTar^oapg^ffal  tctoliattas 

6c«ad;,p^(fedii9^(^pB»aiila>dkd^tJ^^ 
tTV(?nfti,l)a6a|}iieinhtiiemim-kj:  tradailit  the  roepotldtenttkm 
oft  ttoleBl:)$h^tioprotetiQdiit^tilQisiiitia;  thecttteond  migftfe. 
ivtm.  inTbBdgroTtt^fe  fldbfeaMKB^CMQEoffeite  eiccWiiati  nmi^t 

i3?lthte  ipracp- 


^ 


HavePwy 


-d  |  jfuel  teuqki  isibei  fi^puiptm  Ti  iwoji'hdiitflvy  Imrhti  itol  iautdi 

lTt  B^fW^^flawr  Jie&*.sito<sl  idioil 
-  <r  i  irttoo  itw  dotbo  chori^l  stndx  |i  h»so«k'fai  utsfc  ^GfiDstlDfe  . 

thus  retained  for  this 

is  now  offered  and  I 


the 

is  invariabl     submitted  to  iho  full  court;     I  can  find  no 


.  2   10    K.  B.  ,    61. 
2    ]0    K.  B.  ,    61. 
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authority  for  tin  c\t  rcisr  of  such  po\\.-r  ami  1  am  obliged  then- 

Ji<rtt<h<M'i!l^ftvh-ilUi<vw<<rl-iiyii.of  such  power  and  I  am  obliged  there- 

''"fv  %ty™W$?fttf$er-'v8.   The  Consumers  Cordaye  Company. 
1   <C.'.-IA  .I.'/;.J  ti'lw.-J'./.V^fr-r  rs.  T/«>  Cunsiiiin'ris  CorJayi-  <'< 

1  (i.  .1    I,'..   M   K.  I1...  338. 

FHERI  is  \\  APPEAL  TO  mi   I  KIV,  (  oi-xriL  : 

Tl!t,'-tf.Mii\3  !}1I'H!(AIti,Vi;,i;f^aV^^f(tWNfH-K;y  Council,  Mac- 
fodto&ifti&ifatHi&dtfriljfeud&QP 


calc.l  h'niii.  mi'!  not  ilic  aiiiiuiiii  demanded  l>v  tli<-  action. 
Sin  Aii  A\M'I;I    LACOSTE,  (..'..  pajro  ?!>?:—  'Bans  chacune  oca 


.  en 

(iuc  la  nivuve-e»n  e?t  faihi.  no  s'o.lov.o.  P0^4^"\(\Mlliirl,(vF.''n.iJi, 
U'*  avons  .1  aeciocr  si  par  les  mots,      rnauere  en  i 

se  ti^uv^;,,  .mw^r.^Wi.!!-!-"^.  ]ii\rff*>s(wiO».  dt»j|,:uWc«J'Vi'  ifrnwoYit^l 
«ie  boifi«»|idfcS8il^HlJ  llH^li.^-;!*1!!!.1.,  on  doit  entendre  le  montant 

i-  6t4  d'ahord  Mu.-l.,nr  p(M.  he«i- 

.a  jurisprudence  de  cette  cour  a  etc  d'alionl  quelque  peu  he? 
f';n  1862,  dans  la  cause  de  Mticfiirlanc  if-  Lccluiri',-  le  conscil 


«*UMc»v<fttr. 


w.i5ni«ni  ( 

v.  ,  ij  ''(Mljnf-J'wldfa  Inia-'fJrtJst  tor 

'  quon 


ir.lie  ]>ar  le  ju^i 

n>ftNinj 

la  d4<>*il'-'U,i.lii  iri','MMi;il  .,  iifjvi'-noiis  n'axonp  nnciinc  hesitation  a  adopter 

iaV,-,-  que,  dans  r,,pini..n  de<  mnnliros  de 

al.la  A 


II  cst  vrai  que  les  codificateur*  ont  lai<se  choir  c^tte  i 


1    3i!    \.   (\  J  .    . 

>'<',       . 

H  •;  '• 

i  y  L  \v  • 

i   32   l      ••    .1 
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mais  tout  de  meme  elle  a  toujours  ete  consideree  com  me  etant  en 
vigueur  et  elle  est  reprotluite  dans  1'article  2311  des  statuts  revises 
de  la  Province  de  Quebec.  La  cour  supreme  a  dernierement  decide, 
dans  la  cause  de  Dufrcsne  &  Guevrcmont,1  que  c'etait  le  montant 
de  la  demande  qui  servait  de  regie  a  1'appel.  Mais  cette  cour  de- 
fmissait  alors  sa  propre  juridiction  et  elle  pouvait  ne  pas  se  croire 
liee  par  les  decisions  du  conseil  privo.  Nous  ne  saurions  en  faire 
a  u  taut  dans  la  position  ou  nous  sommes. 

s  doux  motions  sont  rejetees  avec  depens." 


(7.  B.  R.,  1897.  TJif  G/nif/nil  >'/m,  „.</,,>  Co.  v.  PUkim/lon    R   J 
Q..  6  B.  B.,  292. 

Appeal  to  the  Privy  Council  will  be  allowed  in  an  action  for 
$110.00,  if  there  is  future  rights  affected,  as  in  a  judgment  de- 
claring the  Grand  Trunk  Company  bound  to  construct  a  farm 
crossing  for  each  farm  crossed  by  its  railway  line,  whether  these 
farms  be  subdivisions  or  not  of  land  originally  expropriated. 

0.  P.  J?..  1809.  Grand  Trunk  H'tHinn/  Co.  v.  Hunni  \\.  J.  Q., 
1  Q.  R.  501. 

The  Court  of  Appeal  is  bound  by  the  Code  of  Civil  Procedure 
which  allows  an  appeal  only  in  special  cases,  and  it  cannot,  as  the 
Judicial  Committee,  grant  at  its  discretion,  special  leave  to  appeal. 

C.  K.  B.,  1898,  The  Pulp  Company  of  Megantic  and  The  Cor- 
poration of  tin*  Village  d'Af/ncs.  I  "R.  J.  Q..  7  Q.  B.,  349. 

In  cases  of  Petition  of  Right,  there  is  an  appeal  to  His 
Majisiy  in  Council  of  the  final  judgment  of  the  Court  of 
Que<  n's  Bench.  The  new  Code  of  Civil  Procedure  has  changed 
tho  la\v  in  flint  respect, 

SIR  ALEXANDRE  LACOSTE,  C.  J.,  page  420  :  —  "II  y  a  peut-etre  du 
vrai  dans  1'argument  du  petitionnaire  Demers  quand  il  dit  que  1'in- 
tention  originaire  du  legislateur  etait  de  rendre  definitif  le  juge- 
ment  de  cette  cour  en  matiere  de  petition  de  droit.  Mais  les  codi- 
ficateurs  ont  incorpore  <:  1'Acte  des  petitions  de  droit  de  Quebec," 
46  Vic.,  c.  27,  dans  le  nouveau  code,  cet  acte  n'est  plus  une  legisla- 
tion distincte  et  separee,  mais  une  partie  integrante  du  Code  de 
Procedure,  soumis  aux  regies  generales  qui  s'y  trouvent  et  devant 
s'interpreter  de  maniere  a  donner  effet  a  tout«s  les  dispositions  qui 
pen  vent  s'y  rattacher  ou  Taffecter.  T/'article  1  C.  P.  dit  que  "Les 
lois  sin  la  procedure  et,  les  regies  de  pratique  existant  lors  de  la 
mise  en  vigueur  du  present  code  sont  abrogees:  1.  Dans  tous  les 
cas  ou  le  code  contient  quelque  disposition  qui  a  expressement  ou 
implicitement  cet  effet."  L'article  68  donne  ouverture  a  1'appel  ^ 


26  Rpp.  C.  Sup.,  216. 


.\iTK.\m.\    •  i',  u'.i 

Sa  Majeste  do  tout:  jugemcm  dual  do  cette  eour  dans  lea  CHUSCH  oil 
la  mat  !•'•  iv  .-u  litigr  oxo&de  la  sonnm-  do  £500  sterling;  il  n'y  a  paa 
d'exception.  II  ost  vrai  quo  lee  an  ides  qui  r6gissent  la  mature  d«»* 
I't'-t  ii  imi-  <!.•  <ln>it  no  d-ninoni  pas  1'iippcl  a  Sa  Majeste,  mais  ils 
eont:  souiuis  A  la  regie  generalo  cnntenuo  dans  1'article  68.  D'ail- 
1  eui-s,  Ic  statin  orijiinaiiv  <>st  ehaniro,  par  oxeinple,  en  autant  quo 
la  Cour  do  Revision  ,w(  concernee;  ce  statut  no  donnait  pas  juridic- 
iioii  a  la  C'our  do  Ur\  i-i-m  en  inatiere  de  petition  dc  droit;  1'article 
1020  lui  attribue  cctte  juridiction,  ct  Ton  voit  quc  1'intention  du 
Iriiislatcur  a  6t6  de  soumettrc  les  pi'titions  de  droit  aux  regies 
ordinains  de  la  procedure  on  inatiere  d'appel.  La  motion  devra 
par  consequent  etre  accordee. 

<  .  />'.  I!.,  1898,  La  Eeinc  v.  I)<'iin<rs.  \  K.  1'..  -118. 

The  a[»pellant  allowed  ilio  delay  of  60  days,  from  date  of  judg- 
ment rendered  by  the  Court  of  King's  Bench,  to  elapse  without 
applying  for  leave  to  appeal  to  the  Supreme  Court.  Subsequently, 
it  obtained  leave  to  appeal  to  the  Privy  Council.  It  now  moved 
for  leave  to  appeal  to  the  Supreme  Court,  and  offered  to  desist 
fnun  ils  appeal  to  the  Privy  Council,  if  the  present  motion  was 
granted. 

Held,  rhat  the  "special  circumstances"  referred  to  in  section 
42  of  the  Supreme  and  Exchequer  Courts  Act,  are  circumstances 
which  would  make  it  unreasonable  to  impute  the  failure  to  act 
within  the  prescribed  time  to  the  negligence  of  the  party  seeking 
the  appeal,  e.g.  illness,  absence,  ignorance  of  the  rendering  of  the 
judgment,  inability  owing  to  poverty  to  find  sureties  within  the 
prescribed  delay,  but  not  circumstances  which  did  not  prevent  the 
application  from  being  made  within  the  proper  delay. 

\\  i  RTELE.  J.,  page  3?5: — "''The  appellant  appealed  to  the  Court 
of  King's  Bench  from  a  judgment  rendered  by  the  Superior  Court 
in  favor  of  the  respondent,  and,  on  the  27th  December,  1901,  the 
judgment  was  confirmed  and  the  appeal  was  dismiaaed. 

''The  appellant  allowed  the  delayof  60  days  from  the  pronouncing 
of  the  judgment  within  which  an  appral  can  !>o  brought  t<»  the 
Supreme  Court  under  section  40  of  the  Supreme  and  Exchequer 
1  irts  Act  to  elapse  without  taking  any  proceedings  to  appeal  to 
the  Supreme  Court. 

"The  appellant  subsequently  moved  the  Court  of  Appeal  for  leave 
to  appeal  to  the  Privy  Council,  and  such  leave  wa*  granted  on  the 
1Sth  March.  1902.  subject  bo  the  usual  condition  .if  giving  security 
within  a  delay  of  six  weeks. 

"The  appellant  now  mnkes  an  application  to  be  allowed  to  appeal, 
notwithstanding  that  the  time  for  bringing  an  appeal  ha*  lapsed, 
alleging  that*  there  are  special  circumstances  which  would  justifv 
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the  allowance  of  the  appeal  under  the  provisions  of  section  4*2,  and 
<teol»Hei8rath*toifr  tfeera^vatout^lti^tllfFOotfeim^iwflsW'ltiioh  M^atid 

li^tMtei^aB  ab- 
fl<$>  H:i(to^ti)^eIM\oii1Dtiihei)?rp»i^(ilclcd  the  application  for  an 

#l  ito  the.,  Supreme  .Court  be  erranted., 
ection  52  provides  In  at  an  appeal  tolhe  Supreme  Court  may  be 


bxf 


if  hi*«&i-irt  whidn  tlte 
ibe&efoitt  wte1is 
the  pi»S9Jfl»dfc(kilHSiig  (Mxcs 


witi^n 


to 


notice  off  a 


fthd  Qifeiiaji*  ]wi^ttiii)cbb  ^dfari&QWiiireties  after  the 

f?  set  up  in  the  petition  those  which 

arer£pntemplatad  by,  section  42  ?,  r  j 

Tne  nrstis  tnat-the  judginent  \vas  rendered  during  the  holidays  : 

bur'Ifhe  ftia<raiac|-tet(*}tebilTi8li?iciliebt 


.< 


ttsamar^  atwidMeftiojiwliihli  \tlie 

tth'(tjhiiP  wmtt'teiiidered,  and   ii  was  the  appellant's  business  to 

to  the  matter. 
e  ne.xt  circumstance  is  that  the  civic  elections  took  place  on 

1  1  le-ftst  doYto<fiiIfdiriHftTWs'  (Fiifo. 


the 


tihKldtihtri(t5ifev*S(r)iflii3eidlikofrhmnthe  obligation  of  performing  meantime 
the  duti<v-  assiiriiod  to  them. 

"Then,  the  last  circumstance  invoked  is  that  the  attorneys  of  the 
cityTtoene  trknnlupiH-intuiQitaiviap  aTnTratiredtlsetlmitirtflh?  aftoFflbnmTfvtrra 
city  were  occupied  at  Ottawa  during  tlie  month  of  February  in 
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cageB  l>ct'oiv  the  Supreme  ('HUM  and  mi  ape  rig  Ix-fw 

khisii.'.-biKriiv  Klto>ntinililt'i!ieati'(Juf  I  -u  mil    i;(  .M>(*iie.utit)«rt 
ttihn   hi  tYi  I  \viiu:  (t'bnnnUlrwsHii««l  lil^x  jiilv  Qbefcethattctadfag 
itioH.  offiebtaBLgtithEppctdrdfltetfaf  [»tv^mtvc.abtin\nkc;icitNiiljiMHiari<  anu 
tnr>  -5jiidn(iiiii.<  clcvmpfiurl  iJirifiifli^m.t4im  oa-wiwdh  am  liupottant 
iUT?  irnt'l  I'ltid  dlo^tthanfriillkMriv  <HlUhCi<pnt:ts<it'iit4ir  Bt 


\tlifi-2ikiUitnri- 

l  ihr  j'liut.  of  vhomsoever's,  duty  jt  was  to.  atlcn*!  to.tho  matter. 
I  aiir  oi  ofuiiKui  and  1  hola  tnal  no  special  circumstances  nave 


-al  -IminH-  T;HeothtitU£lhe  appellant  to  get  special  permus- 

-i<>ii  to  appeal  iindr.i-  -,•,  i  ion  42. 
•  In  tneTnoniB  ol  .Mann,  tlic  appellant  obtained  leave  t<>  appeal 

to  flln  Hro\  ui^fitimci'l.MuiifMiistit'  \Hpplill;hiivolhti(jnc(lsl«ujy  dlotnip^dail 

tt» 


iii'itam1r>t'ir>ii)da>iiuinin>pt$<(wi(-uiii(l)l|uvinric<iH^'  . 


Itnirto 
4]t  •ioplniUD\\iaivfarofrop|)ilaliujriali€«p»io'ialiiC(i:eiimstKancc  under  which 

Jal  all.owajice  of  sippeal  can  he  obtainerl. 

1  Ren,  in  tlic  last  place,  a  respondent  should  not  he  deprived  of 

an  \^iTant;iin>t\iihiWvtli^lhQe.;M-<f)a'Hf»(»ljil(inilt(-»*J]ii>tiid  donrlly  dbiw.rvithaff 
nni«xflHSiritiinraiin^ndnhi>nMsliictfJiTinin:('t]iiili^ii|tiiMictearl}^  shown  tliat 

to  y  |'n  »;c    an  aiiju'iil  \viuild  liki'lv,  ctlVct  an  injustiof1. 

Tn  tfie  presern  casetne  ir.-pondem  escapes  an  inrennediate  stai;e. 

n  IK?  Itrti^lw  [prof  Jeii  r>£asb<t  !ras(f.-penrh»jiiD-dft  •Ihesa-ppoHtotu  m«l<ia$at*iticd. 
land!  itM*  ft*\G  itieilwf  PfehTnfe^ioir'idejjdii^i  tflw*  ii)»pd  lamin  hi4.  >;ilf  s 


o  ihd  ^r 
<•  ntirii-d  to  it.  before  the  Privy  Council  as  it  would  in  the  Supreme 

The  ai'i'dlant  ha?  not  shown  any  grounds  for  obtaining  special 


fc  tih 

ft  ;Rhikv;M-':tCion«^tnivn   favor  of  the  respondent,  the  Montreal 


C.  1AL"}.i:"'r!'Vi1:t;':'L{i1-1///-/r/r(  J.,  in  r/mwWx.  The  City  of  Mnntrcnl 
\.  r-.A-j//.i/;..i  ..    .-  ij,  f    BfatfttrajyifQcflb;iHi£/i1  WieHRifi^*/  Montr. 
\.  Th(    Montreal  Slwf  KaiUnni.  <>   .1.  I.'..  11   K.  \\..  :V2.">. 

DK<    [8ION8    1M  \DEREI)    P.Y    THE  SfPUEME   Col'lJT   (»F  C.VXADA   ON 

IM  .  lA^i^^f^^v^f  H^  1Y,;ftitF-.($fi*vaj'rt.E  COURT  OF  CAN 

.\rrr\i.s  TO  TIM:   Pi;ivv  COUNCIL. 
/.'//  icnt  "/    Judgment.  —  An    appeal    came    Ix'fore 

Snf-"        '    '<iW.  ^- 


Ktpiity  i>f  Xc\v    I>run<\vick,  without  nn  intennodiate  npponl  to 


432  APPENDIX     •  B  ' 

the  Supreme  Court  of  the  province,  and,  after  argument,  was 
dismissed.1  The  judgment  of  the  Supreme  Court  was 
subsequently  reversed  by  the  Privy  Council  and  the  case  sent 
back  to  the  Judge  in  Equity  to  make  a  decree.  The  plaintiffs 
being  dissatisfied  with  the  decree  pronounced  by  the  Judge  in 
Equity  applied  for  leave  to  appeal  direct  under  R.S.C.,  eh.  135, 
s.  26  therefrom. 

Held,  TascTiereau  and  Gwyne,  J.J.,  dissenting,  that  under  the 
circumstances  of  the  case  such  leave  should  be  g: anted. 

Where  a  judgment  of  Supreme  Court  of  Can?,da  has  been 
reversed  by  the  Privy  Council  the  proper  manner  of  enforcing 
the  judgment  of  the  Privy  Council  is  to  obtain  an  order  mak- 
ing it  a  rule  of  the  Supreme  Court  of  Canada. 

Where  such  judgment  of  the  Privy  Council  was  made  a  rule 
of  court,  the  court  ordered  the  re-payment  by  one  of  the  parties 
of  costs  received  pursuant  to  the  judgment  so  reversed. 

Writ  of  certiorari  moved  for  to  bring  up  papers  from  the 
Supreme  Court  of  British  Columbia,  the  Chief  Justice  of  that 
court  having  made  an  order  staying  execution  on  the  judgment 
of  the  Supreme  Court  of  Canada,  certified  to  the  court  below  in. 
the  usual  way,  on  the  ground  that  an  appeal  was  being  proceeded, 
with  to  the  Privy  Council.  Motion  refused.  Sewell  v.  British 
Columbia  Towing  Co.,  Cassels  Dig.  (2  ed.)  675,  Cossets  8.C. 
Prac.  (2  ed.)  55. 

Judgments  of  Court  of  Review.  Certain  ratepayers  of  the 
City  of  Montreal  having  objections  to  one  of  the  commissioners 
named  in  proceedings  takem  for  the  expropriation  of  land  re- 
quired for  the  improvement  of  a  public  street,  in  which  they 
were  interestiefl,  presented  a  petition  to  the  Superior  Court 
demanding  his  recusation.  The  petition  was  dismissed ;  on  an 
appeal  to  the  Court  of  Review,  the  judgment  dismissing  the 
petition  was  affirmed,  and  further  appeal  was  then  taken  to 
the  Supreme  Court  (of  Canada.  On  motion  to  quash  the  appeal 
for  want  of  jurisdiction,  it  was  held,  that  no  appeal  de  piano 
would  lie  from  the  judgment  of  the  Court  of  Review  to  Her 
Majesty's  Privy  Council,  and  consequently  there  was  no  appeal 
therefrom  to  the  Suprme  Court  of  Canada  under  the  provisions 


1   9  Can.   Sup.   O.   R.,   617. 
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of  tin    Afi   .">  I  vV   55  V  icl  . 
and  K\ehri|iirr  (  lourts  Act. 

11,  -Id,  further,  that  tli,'  jiidgmriii  of  the  Court  of  Review  was 

net  a  final  judgm-  nt  \viiliiii  the  m.  an  ing  of  ?.  29  of  the  Supreme 
i  r  <  lourte  A.ct. 


MI:  I|IM;N  STRONG,  C.  J.,  page  148  :—  "We  are  of  opinion  that 

then-  would  lu  no  appeal  in  this  case  de  piano  to  the  Privy  Counoi 
and  consequently  there  can  be  no  appeal  to  this  court  under  the 
A,  •  of  54  and  55  Viet.,  ch.  25,  sec.  3,  and  further,  that  the  judg- 
imn;  in  question  docs  not  come  within  the  provisions  of  section 
V  I  (  j  i.  and  that  it  is  not  a,  fma.l  judgment  within  the  meaning  r'f 
the  Supreme  and  Kvhequer  Courts  Act. 


appeal  must  be  quashed  with  costs." 

-ni»:  €.,  lSr>!».  Elhier  v.  En-ing,  '20  Sup.  C.  Rep.,  446. 


Leav(          I  .  —  The  Supreme  Court  of  Canada  has  no  juris- 

diction  in  t  to  the  granting  or  refusal  of  applications  for 

•  appeal  to  the  Judicial  Committee  of  the  Privy  Council, 

Mid  notice  of  such  an  application  ought  not'  to  be  put  upon  the 

motion   paper.     Kelly  v.  Sullivan;  Moore  v.   Connecticut  Mutual 

In--,    i'".:    \nifi-n    Ins.    Co.  v.  /'arsons,    Cass.    Dig.,  ('2  ed.),  6D.x 

Digest,  vis.  Privy  Council,  Xo.  '2,  p.  1105. 

in   forma  pan  peri*.  —  A  motion  was  made   for  an  order 

ng  the  registrar  of  the  Supreme  Court  of  Canada  to  trans- 

mit the  record  to  the  registrar  of  His  Majesty's  Privy  Council,  on 

au  appral  by  the  respondent,  without  the  payment  of  the  fees  in 

?ta  required  by  the  statute  and  rules  of  practice  of  the  court. 

Aft-  r  h-  'tiring  counsel  for  the  parties,  the  motion  was  allowed  and 

the  order  made  as  applied   lor,  the  Chief  Just  ice  stating  that,  as 

this  was  an  extraordinary  case  in  which  the  Judicial  Committee 

the  Privy  Council  had  granted  special  leave  to  appeal  in  forma 

/"in/'cris,  the  ordinary  rules  could  not  apply.     Dominion  Cartridge 

v.    \I.\lrthur,  7th  October,   1002.     Coutlec't    />»>•.</.   rw.  -l/> 

.•/.-'  lo  the  Supreme  Court,  Xo.  386,  pp.  KM.  116.V 

The  Supreme  Court,  or  n  judge  thereof,  has  no  power  to  allow 
an  appeal  in  forma  pauprris.  or  to  dispense  with  the  giving  of  the 

:ir;tv  r<.|iiired  by  the  statute.     Approving  of  the  security  is  a 

m<  allowing  leave  to  appeal.     Section  24,  Supreme  and  Ex- 

1       rts  Act.  does  not  give  the  court  power  to  allow  leave 

II'      Maji  ~ty  may  be  recommended  to  do  so  by 

the  Judicial  <  'oinmit!.  •*•  of  il.<    Privy  Council,  nor  is  it  in  the  power 

of  the  judg.  s  of  tlir  .-oiirt  to  make  rules  or  order?  for  the  allowance 

of  leave  to  app'  al  :  nor  <  :\  Supreme  and  Exchequer  Courts 

A'  the  eonrt  or  a  judcre  any  power  to  grant  or  to  make  r 
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for  granting  the  prayer  of  a  petition  to  be  allowed  to  have  or  prose- 
cute an  appeal  in  forma  pauperis.  Fournier,  J.,  in  Chambers; 
Richards,  C.  J.,  in  Chambers.  Fraser  v.  Abbott,  Cass.  Dig.  (2nd 
ed),  695;  Cass.  S.  C.  Frac.  (2nd  ed.),  63,  68.  Coutlee's  Digest, 
vis.  Appeals  to  the  Supreme  Court,  No.  314,  L.  111. 

Reimbursement  of  costs.  —  A  judgment  of  the  Supreme  Court  of 
Canada  allowing  an  appeal  with  costs  (20  Can.  S.  C.  R.,  4S1), 
was  carried,  in  further  appeal,  by  the  respondents  to  Her  Majesty's 
Privy  Council,  where  the  decision  was  reversed.  (1893,  A.  ('.. 
506;  <'•:'•  L.  .J.,  14).  The  respondents  had,  however,  in  the  mean- 
time paid  the  costs  under  the  order  of  the  Supreme  Court.  On 
motion  in  the  Supreme  Court  of  Canada,  on  behalf  of  the  said  re- 
spondents. it  was  held  that  they  were  cut  il  led  to  an  order  directing 
the  ivpayim  nt  1o  them  of  the  costs  so  paid,  the  amount  of  such 
costs  to  be  settled  upon  an  inquiry  before  the  Registrar  of  the 
Supreme  Court  of  Canada.  Motion  granted  with  costs.  Dug- 
gan  v.  London  and  Canadian  I.'xm  &  Agency  Co.,  23rd  March, 
1893.  Coutlee's  Digrsl,  n*.  I'r.irlirc  of  the  Supreme  Court  of 
i  anada,  Xo.  67.  p.  1108. 


of  Prnrci'tJiiiij.^.  —  Where  the  respondent  has  taken  an  ap- 
peal,  I'nnn  the  same  judgment  as  is  complained  of  in  the  appeal  to 
the  Supreme  Court  of  Canada,  to  the  Judicial  Committee  of  Her 
Majesty's  Privy  Council,  the  hearing  of  the  appeal  to  the  Supreme 
Court  will  be  stayed  until  ihe  'Privy  Council  appeal  has  been  de- 
cided, upon  the  respondent  undertaking  to  proceed  with  diligence 
in  the  appeal  so  taken  by  him.  In  the  case  in  question  the  costs 
were  ordered  to  be  costs  in  the  cause.  Eddy  v.  Eddy,  4th  October, 
y.v^S.  Coutlee's  Digest,  vis.  Appeals  to  the  Supreme  Court,  Xo. 
t22;  p.  130,  1164. 

When  an  appeal  had  been  inscribed  for  hearing  in  the  Supreme 
Court  of  Canada  after  notice  of  an  appeal  in  the  same  matter  by 
the  respondent  to  the  Privy  Council,  upon  motion  on  behalf  of  the 
respondent,  the  proceedings  in  the  Supreme  Court  were  stayed  with 
costs  against  the  appellant  pending  the  decision  of  the  Privy  Coun- 
eil  upon  the  respondent's  appeal,  following  Bank  of  Montreal  v. 
Demers,  xxix,  43"),  EdJij  v.  Eddy.  Coutlee's  Digest,  vis.  Appeals 
to  the  Supreme  Court,  Xo.  423,  p.  131. 

At  the  hearing  of  the  appeal  it  appeared  that  the  respondent  had 
taken  an  appeal  from  the  same  judgment  to  Her  Majesty's  Privv 
Council,  and  that  the  respondent's  said  appeal  was  then  pending 
before  the  Judicial  Committee  of  the  Privy  Council.  The  court" 
in  consequence,  stopped  the  arguments  of  counsel,  and  ordered  that 
the  hearing  of  the  appeal  to  the  Supreme  Court  of  Canada  should 
stand  over  until  after  the  adjudication  of  the  said  appeal  to  the 
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Pi-ivy  Council.     McOr  <  '•//  v.  McDougall,  3rd  \hirch,  IS 

• .  via.  Appeals  /•»  //"  -s'»  '''j'/r<,  Xo.  121,  p.  74. 

A  judge  in  climnl«>rs  of  t.h--  Sn|iivme  Court  of  Canada  will  not 
entertain  MM  applicatiMti  to  -lay  pro.-.-e.lings  ponding  an  appeal 
fp.m  ili.«  judgment  of  the  Courl  to  the  Judicial  Committee  of  the 

Privy  ( 'ouncil. 

GIROUABD,  J.,  pa  •:     "I  fiiid  that  according  to  the  uniform 

practice  of  this  court,  it  is  not  possible  to  grant  this  application. 
Sinci-  tin-  argument  upon  the  motion,  T  have  had  an  opportunity 
of  consulting  with  my  brother  judges  as  to  the  question  of  prac- 
tice, and  they  ai  that  this  court  has  always  refused  to  enter- 
tain  application-  "f  thi<  nature.  Motion  refused  with  costs." 

C<in<i<la  Sup.  C..  1!>01,  Burns  v.  The  Bank  of  Montreal,  ft  al. 
31  Sup.  C.  B.,  223. 

Settlement  of  minutes  of  judgment: — A  motion  was  made  before 

the  court  to  vary  the  minutes  as  settled  by  the  registrar  by  reciting 

ial  features  as  to  the  proceedings  (see  31  Can.  S.  C.  R.,  246- 

'.  '.  f"r  the  purposes  of  a  proposed  appeal  to  the  Privy  Council. 
The  Chief  Justice  took  no  part,  but  the  remainder  of  the  Court 
M  M.  .1  ii -t ices  Taschereau,  (iwynne,  Sedgwick  and  (Jirouard  were  of 
the  opinion  that  the  applicant  should  take  nothing  by  his  motion  and 
refused  10  interfere  with  the  minutes  as  settled,  stating,  however, 
that  f  -irar  should  grant  a  certificate  to  the  applicant  show- 

ing the  nature  of  the  proceedings  had  for  the  purpose  of  being  used 
upon  the  appeal  to  the  Privy  Council.  Consumers'  Cordage  Co. 
v.  Connolly.  7th  .V////.  7.9^7.  Con  lice'*  I)irjcst,  n'x.  Privy  Council, 
!.  p.  1165. 
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